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PREFACE  TO  VOLUME  XXX. 


In  this  volume  we  find  those  very  learned  persons,  Lord 
Redesdale  and  Lord  Eldon,  allowing  themselves  judicial 
grumbles  at  the  perversity  of  legislators  and  even  common- 
law  Judges.  Lord  Redesdale  (pp.  13,  14)  had  the  very 
poorest  opinion  of  statutory  alterations  in  procedure,  of 
which  he  says  "  they  are  generally  ill-understood,  they  are 
precipitately  undertaken,  and  loosely  expressed."  And  at 
p.  82,  in  Duffield  v.  Elwes,  a  leading  case  on  the  rather 
ungrateful  subject  of  donatio  mortis  causa.  Lord  Eldon 
describes  the  Court  of  King's  Bench  as  a  place  "  where 
sometimes  equity  has  been  rather  more  misunderstood  than 
it  ought  to  be  " :  implying,  it  would  seem,  that  to  expect 
"men  belonging  to  that  Court"  not  to  misunderstand 
equity  at  all  would  be  to  demand  a  professional  miracle. 

Tarling  v.  Baxter,  p.  355,  and  Jones  v.  Bright,  p.  728, 
especially  the  latter,  are  important  authorities  in  the  law 
of  the  sale  of  goods.  It  is  curious  that  in  the  original 
head-note  of  Jones  v.  Blight  (here  replaced  by  a  statement 
of  the  actual  point  of  law  decided)  the  action,  which  was 
on  an  implied  warranty,  is  described  as  "  in  the  nature  of 
deceit."  So  long  did  the  action  of  assumpsit,  as  applied 
to  warranties,  walk  "  like  one  upon  whose  head  is  the  shell 
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to  this  very  day  " — the  shell  out  of  which  it  was  hatched 
by  the  ingenuity  of  fifteenth-century  pleaders, 

A  grotesquely  illiterate  wiU  (possibly  by  a  Welsh 
testator  who  knew  little  English)  is  exhibited  in  Doe  v. 
Morgan,  at  p.  409. 

Davis  v.  Russell,  p.  637,  is  near  the  beginning  of  the 
process  by  which  " reasonable  and  probable  cause"  for 
imprisonment  or  prosecution  has  been  gradually  converted 
from  a  matter  of  law  for  the  judge  into  something 
which  is  nearly,  though  not  quite,  matter  of  fact  for  the 

Revett   v.   Brown,   p.    526,   shows  that  the  law  most 

properly  refuses  to  encourage  people  who  try  to  construct 

possession  out  of  the  abuse  of  a  licence  to  use  a  place  for 

a  temporary  purpose. 

F.  P. 
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IN    THE    HOUSE    OF    LORDS. 


England. — On  Appeal  from  the  High  Court  of  Chancery. 

tSELSEY  v.   RHOADES.  1827. 

(1  Bligh  (N.  S.)  1—8.)  Febjfi. 

In  1804,  A.,  tenant  for  life  under  a  settlement  with  a  power  to  grant    yvvotsiI  C 
leases  for  twenty-one  years,  concurred  with  B.,  the  next  tenant  for  life,  m'i 

in  an  agreement  to  grant  to  the  steward  and  solicitor  of  A.  a  lease  of  part  of 
the  lands,  &c.  in  settlement  for  twenty-one  years  absolute  at  a  rent  fixed 
upon  a  valuation,  which  omitted  to  estimate  certain  rights  of  common 
annexed  to  the  lands,  on  the  alleged  ground  that  those  rights  were  dis- 
puted by  the  copyholders  of  the  manor.  In  1809,  B.  having  become  tenant 
for  life,  on  the  death  of  A.  executed  a  lease  according  to  the  agreement. 

In  1810,  under  an  Act  for  inclosure  of  waste  lands,  a  very  large  allot- 
ment of  the  waste  was  made  in  respect  of  the  lands  leased,  the  rights  of 
common  having  been  admitted.  B.  died  in  1816,  when  the  reversion 
of  the  lands,  subject  to  the  lease,  vested  in  C,  who  accepted  the  rent 
reserved  till  1821,  when  he  filed  a  bill  to  set  aside  the  lease. 

Held  in  the  Court  below,  that  the  transaction  was  unimpeachable  on 
the  ground  of  fraud.     On  appeal,  held  that  the  *relief  was  barred  by  acts  [  *2  ] 

of  confirmation  and  acquiescence ;  though  possibly  considering  the  facts 
and  the  relation  of  the  parties  the  lease  might  have  been  avoided,  if  the 
persons  interested  had  questioned  the  lease  recently  after  the  transaction. 

This  was  an  appeal  against  a  decree  of  the  Vice-Chancellor, 
dismissing  a  bill  filed  by  the  appellants,  as  personal  represen- 
tatives of  James  Lord  Selsey,  and  by  H.  J.  Lord  Selsey,  in  his 

+  Dunne  v.  English  (1872)  L.  E.  bray,  18  11.  B.  266  (Wils.  Exch.  Eq. 
18  Eq.  524.  Seealso-4w/r«»w;«  v.  Mow-      71).— 0.  A.  S. 
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selset  own  right,  as  remainder-man  under  a  settlement  to  set  aside 
Rhoadeh.  a  lease  granted  by  James  Lord  Selsey  and  Mr.  Peachy  his  son, 
to  the  respondent,  he  being  at  the  time  steward  and  solicitor 
of  James  Lord  Selsey.  [The  case  was  reported  below  in 
2  S.  &  St.  41,  a  note  of  which  report  will  be  found  in  25  B.  R.  150.] 
The  bill  stated  that  the  respondent  was  employed  by  James 
Lord  Selsey,  and  afterwards  by  John  Lord  Selsey,  his  son,  as 
steward  and  receiver  of  their  lands,  and  also  as  solicitor  or  law 
agent ;  that,  in  the  course  of  such  employment,  he  became 
intimately  acquainted  with  their  farms  and  the  rights  attached 
to  them ;  and  being  so,  that  he  prevailed  on  James  Lord  Selsey 
and  Mr.  Peachy,  his  son,  (afterwards  John  Lord  Selsey,)  to 
concur  in  signing  an  agreement  for  granting  to  him  a  lease  for 
twenty-one  years  of  a  farm  called  Amberley  Castle,  promising 
that  it  should  be  fairly  valued  ;  that  a  valuation  was  afterwards 
made  by  a  Mr.  Eager,  who  fixed  the  rent  to  be  paid,  allowing 
certain  deductions,  at  a  sum  of  3302.  per  annum,  at  which  rent 
a  lease  was  accordingly  granted  ;  that  the  farm  was  then  subject 
to  a  lease  having  two  years  to  run,  on  the  expiration  of  which  the 
respondent  entered,  and  James  Lord  Selsey  having  died,  a  lease 
was  granted  by  John  Lord  Selsey,  according  to  the  agreement, 
for  the  residue  of  the  term  ;  that  James  and  John  Lords  Selsey 

X  *3  ]  were  successively  *tenants  for  life,  with  a  power,  under  a  settle- 
ment, of  granting  leases  for  twenty-one  years,  on  the  usual 
conditions ;  that  the  appellant  H.  J.  Lord  Selsey  became  entitled, 
on  the  death  of  his  father,  John  Lord  Selsey,  to  the  premises 
in  question,  for  term  of  life,  with  remainders  over,  upon  such 
limitations  that  the  whole  interest,  subject  to  trusts  for  issue, 
vested  in  the  appellants,  who  were  also  the  personal  represen- 
tatives of  James  and  John  Lords  Selsey. 

The  bill  then  stated,  as  facts  recently  discovered,  that  a 
proposal  had  been  made  to  the  respondent,  by  the  executors  of 
the  former  tenant,  to  give  500/.  a  year  for  Amberley  Castle  Farm, 
which  was  refused  by  the  respondent,  on  a  false  allegation  that 
the  farm  was  disposed  of,  and  that  he  falsely  represented  to  his 
employers  that  such  offer  was  made  merely  from  a  sense  of 
disappointment ;  that  upon  an  inclosure  of  waste  lands  in 
Amberley,  under  an  Act,  passed  in  1810,  four  hundred  acres 
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of  land  were  allotted  to  Amberley  Castle  Farm,  a  considerable       sblsby 
part  of  which  was  made  in  lieu  of  rights  of  common  appurtenant     rhoades. 
to  the  farm ;  that  these  rights  of  common  had  been  altogether 
omitted  by  Mr.  Eager,  in  his  valuation. 

The  bill  farther  alleged,  that  the  respondent  took  advantage  of 
his  confidential  situation,  and  obtained  the  lease  by  misrepre- 
sentation, and  upon  a  false  valuation  of  the  land;  that  the 
agreement  for  the  lease  was  obtained  so  long  before  the  expiration 
of  the  subsisting  lease,  for  the  purpose  of  preventing  competition ; 
that  the  term  of  twenty-one  years  absolute  was  contrary  to  the 
usual  mode  of  letting  the  land;  that  the  respondent  did  not 
inform  Lord  Selsey  of  the  offer  of  500Z.  a  year  for  the  farm ;  that 
he  knew  of  the  rights  of  common,  and  that  they  *were  valuable  [  *4  ] 
and  extensive,  and  were  not  included  in  the  valuation ;  that  the 
tithes  of  the  farm  were  not  valued  by  Mr.  Eager,  according  to 
the  number  of  acres,  which  the  respondent  knew,  and  did  not 
inform  James  or  John  Lord  Selsey  of  the  fact ;  that  in  1818, 
upon  application  of  the  appellant  H.  J.  Lord  Selsey  to  be 
furnished  with  particulars  of  the  lands  comprising  his  estates, 
the  respondent  described  the  lands  held  by  him,  under  the  lease, 
as  consisting  of  five  hundred  acres,  knowing  at  the  time,  from 
plans  in  his  possession,  that  such  lands  comprised  more  than 
eight  hundred  acres. 

The  bill  further  charged  that  the  rent  was  inadequate,  and 
prayed  that  the  lease  might  be  declared  fraudulent  and  void,  and 
that  the  respondent  might  be  charged  with  a  fair  occupation 
rent,  during  the  period  of  his  possession. 

In  his  answer  to  this  bill,  the  respondent  stated,  that  the 
former  tenant  of  the  farm  having  died  without  children,  there 
was  no  tenant  having  a  preference;  that  he  applied,  in  Sept. 
1803,  to  have  the  lease  for  a  son  under  age  of  infirm  health,  and 
with  a  view  that  he  should  have  a  term  of  fourteen  years  from 
the  time  of  his  coming  of  age ;  that  Mr.  Eager  was  chosen  by 
the  lessors  to  survey  the  farm,  and  did  not  know  who  was  to 
be  the  tenant,  at  the  time  of  his  valuation ;  that  there  were 
undisputed  rights  of  common  attached  to  certain  small  portions 
of  the  lands,  and  claims  to  right  of  common  over  extensive  wastes, 
which  were  disputed   by  the  copyholders  of  the  manor,  who 
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sblsey      exercised  or  claimed  rights  of  common,  without  stint,  over  all 

Rhoades.     the  wastes ;  that  these  claims  and  rights  as  well  as  the  tithe 

lands,  were  considered  and  estimated  by  the   surveyor  in  his 

[  *5  ]  valuation,  and  the  lessors  were  fully  informed  of  all  the  Circum- 
stances of  the  farm;  that  the  trustees  under  the  will  of  the 
former  tenant,  offered  to  James  Lord  Selsey  5001.  per  annum  for 
the  farm,  upon  a  renewal  of  the  lease,  but  that  they  knew,  at  the 
time  of  the  offer,  that  the  lessor  was  bound  by  the  agreement 
with  the  respondent;  that  James  Lord  Selsey  questioned  Mr. 
Eager  as  to  the  difference  between  his  valuation  and  this  offer, 
and  was  satisfied  that  the  offer  was  not  made  bona  fide  9  and  was  no 
proof  of  the  real  value ;  that  the  respondent  nevertheless  offered 
to  give  up  the  agreement  for  a  lease,  and  have  the  farm  re-valued, 
which  offer  was  declined  by  James  Lord  Selsey,  who  declared  he 
was  satisfied  with  the  valuation  of  Mr.  Eager,  and  continued  to 
employ  him  as  a  valuer ;  that  the  respondent  had  expended  large 
sums  in  the  improvement  and  stocking  of  the  farm;  that  the 
first  proposal  for  inclosure,  in  1805,  was  abandoned  in  conse- 
quence of  the  opposition  of  James  Lord  Selsey  and  the  respondent, 
who  thought  it  would  not  be  beneficial  to  Amberley  Farm ;  that 
in  1810,  upon  a  renewed  proposal  of  inclosure,  a  discussion  took 
place  as  to  the  right  of  common,  which,  after  much  difficulty, 
was  admitted  by  the  copyholders  to  be  in  the  Lord,  and  two 
hundred  and  eighty-six  acres  were  allotted  in  respect  of  the  lands 
held  under  the  lease ;  that  the  respondent  expended  large  sums 
of  money  in  the  cultivation  of  the  allotments,  being  open  down, 
rough  and  unproductive  lands ;  that  James  Lord  Selsey  died  in 
1808,  and  John  Lord  Selsey,  who  succeeded  him,  executed  the 
lease,  in  1809,  according  to  the  agreement,  and  died  in  1816 ; 
that  both  James  and  John  Lords  Selsey  lived  in  the  neighbour- 
hood of  the  farm,  and  were  active  and  attentive  to  their  interests ; 
that  the  appellant  succeeding  to  John  Lord  Selsey,  in  1816, 

[  *6  ]  *inspected  the  property,  acted  upon  the  lease,  and  accepted  the 
rent  reserved  until  1821,  when  differences  arose  between  him  and 
the  respondent  upon  other  subjects. 

The  points  made  by  the  answer  were  generally  sustained  by 
the  depositions  in  the  cause,  and  some  of  the  passages  of  the 
answer  being  read  by  the  plaintiffs,  on  the  hearing  of  the  cause, 


vol.  xxx.]     1827.    H.  L.     1  BLIGH  (N.  S.)  6—7. 

became  evidence  for  the  defendant;  but  it  appeared  that  the       selsey 

rights  of  common  were  not  noticed  by  Mr.  Eager  in  his  valuation,     rhoades. 

and  he  deposed  in  chief  and  upon  cross  examination,  that  it  is 

usual  to  mention  in  the  return  (valuation)  rights  of  common, 

when  valuable,  but  not  when  they  are  insignificant  or  small  in 

comparison  with  the  value  of  the  farm.     Upon  cross  examination, 

he   further  deposed,  that  he  omitted  to   specify  the  rights  of 

common  in  his  valuation,  because  he  was  informed  by  Joseph 

Foster  (the  bailiff  of  the  farm)  and  other  persons  in  the  parish 

of  Amberley,  that  the  common  rights  were  but  of  little  value, 

inasmuch  as  the  commons  were  stocked  and  eaten  up  by  persons, 

many  of  whom  had  no  right  whatever.     In  his  deposition  to  one 

of  the  interrogatories,  he  said  he  had  reason  to  believe,  that  in 

the  year  1805,  John  Lord  Selsey  was  aware  that  some  common 

rights  belonged  to  Amberley  Castle  Farm ;  but  whether  or  not 

he  knew  the  extent  or  particulars  of  such  common  rights  he 

<jould  not  say. 

Joseph  Florance,  a  surveyor,  deposed,  that  the  rights  of 
common  claimed  for  Amberley  Castle  Farm,  were  disputed  by 
the  copyholders,  but  that  upon  a  discussion,  at  a  meeting  before 
the  commissioners  of  inclosure,  the  copyholders  were  advised  by 
their  solicitor,  that  Amberley  Castle  Farm  had  gained  a  right  to 
share  in  the  commons,  according  to  the  value  of  the  *farm.  The  [  *7  ] 
encroachments  on  the  common  by  strangers,  and  the  dispute  as 
to  the  right  of  Amberley  Castle  Farm,  were  proved  by  other 
witnesses.  An  agreement,  between  John  Lord  Selsey,  the  respon- 
dents, and  others,  as  to  the  costs  of  inclosure,  and  the  proportions 
in  which  they  were  to  be  borne  by  the  several  parties,  was 
produced,  and  it  was  proved  that  John  Lord  Selsey  and  the 
respondent  acted  upon  that  agreement.  Various  accounts 
between  James  and  John  Lords  Selsey  and  the  appellant  H.  J. 
Lord  Selsey,  containing  entries  as  to  the  expenses  of  the  enclo- 
sures, were  also  produced  and  proved.  With  respect  to  the  offer 
made  by  the  representatives  of  the  former  tenant,  before  the 
expiration  of  the  lease,  the  evidence  was  contradictory  as  to  the 
circumstances.  Some  points,  not  distinctly  put  in  issue  by 
the  bill,  were  introduced,  on  behalf  of  the  plaintiff,  on  the  hearing, 
particularly  whether  the  lease  was  not  void,  as  exceeding  the 
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Selsey       power,  but  that  was  considered  (if  put  in  issue)  to  he  a  question 

Bhoa'des.     at  law. 

The  Vice-chancellor,!  upon  argument  of  the  case,  was  of 
opinion,  that  the  principal  having  been  fully  informed  of  all  the 
circumstances  under  which  the  lease  was  granted,  it  was  valid, 
although  the  lessee  was  his  agent  and  solicitor,  inasmuch  as  no 
rule  of  equity  prevented  a  lord  from  granting  a  lease  of  land  to 
his  steward,  from  motives  of  bounty,  or  from  mixed  motives  of 
bounty  and  a  money  consideration,  provided  the  principal  had 
all  the  information  necessary  to  enable  him  to  measure  the  extent 
of  his  bounty.  With  respect  to  the  omission  of  the  rights  of 
common,  in  the  valuation  of  Mr.  Eager,  he  was  of  opinion  that 
the  respondent,  having  no  other  means  of  knowledge  than 
[*&]  Mr.  Eager,  the  valuer  chosen  by  *Lord  Selsey,  could  not  be 
chargeable  with  fraudulent  suppression  so  as  to  affect  the  lease ; 
and  by  the  decree  the  bill  was  dismissed,  with  costs.  Against 
this  decree  the  appeal  was  presented. 

The  case  was  argued  by  Mr.  Home  and  Mr.  Sugden,  for  the 
appellants. 

By  Mr.  Heald  and  Mr,  Pepys,  for  the  respondents. 

Feb.  26.       The  Lord  Chancellor  : 

I  have  looked  into  this  case,  with  a  desire  to  affect  the  lease  ; 
for  the  situation  of  the  parties  was  such  as  to  induce  a  court  of 
equity  to  look  at  the  transaction  with  great  suspicion.  If  the 
suit  had  been  instituted  recently  after  the  contract,  and  there 
had  been  no  acts  of  confirmation,  probably  the  lease  might  not 
have  stood ;  but  James  Lord  Selsey  and  John  Lord  Selsey 
acquiesced  so  long,  being  well  acquainted  with  the  facts,  that  it 
is  difficult  to  say  that  they  could  have  impeached  the  lease,  and 
the  appellant  H.  J.  Lord  Selsey  cannot  do  that  which  they  could 
not  have  done.  We  cannot  set  aside  the  lease,  upon  the  grounds 
stated  in  the  pleadings.  There  is  a  ground  upon  which  the  lease 
might  have  been  set  aside  ;  but  the  parties  have  not  gone  upon 

t  A  passage  from  the  Vice-Chan-      2  St.  &  S.  p.  41.     See  2b  R.  B.  150. 
cellor's  judgment  is  given  in  the      — 0.  A.  S. 
note  of  the  report  below,  taken  from 
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that  ground,  and  we  cannot  set  aside  the  lease  upon  grounds  on 
which  they  did  not  proceed.  This  is  not  a  case  for  costs  of  the 
appeal.     I  should  not  have  given  costs  in  the  Court  below. 

Decree  affirmed,  without  costs. 


Selsky 

r. 

Rhoades. 


Feb.  26. 


1827. 

Lord 
Eldon,  L.C. 

Lord 
Redesdale, 

[17] 


England. — On  an  Appeal  from  the  High  Court  op  Chancery. 

THE  CORPOKATION*  of   LUDLOW,   &c,   v. 
GREENHOUSE  and  Others. 

(1  Bligh  (N.  S.)  17-96.) 

A.  haying  purchased  an  ancient  chapel  with  a  parcel  of  ground 
adjoining,  devises  it  by  a  will  dated  in  1590,  together  with  certain 
messuages,  &c,  in  trust  to  complete  the  building  of  certain  almshouses 
which  he  had  commenced  on  the  ground  near  the  chapel,  and  to  apply 
the  rents  of  the  messuages,  &c,  to  the  support  of  four  poor  people,  with 
directions  for  keeping  up  the  chapel  and  appointing  a  minister,  chiefly 
for  the  benefit  of  the  almshouses ;  but  partly  also  for  any  other  persons 
who  might  think  fit  to  attend  the  service.  In  1769,  the  chapel  having 
fallen  into  decay,  is  conveyed,  together  with  the  piece  of  ground,  the 
almshouses,  and  the  messuages,  &c,  by  the  heir  of  the  surviving  trustee 
to  the  Corporation  of  Ludlow,  who  in  1771  pull  down  the  chapel,  convert 
the  materials  to  other  purposes,  and  grant  leases  of  the  piece  of  ground 
near  the  chapel,  upon  which  houses  are  built. 

Held  (reversing  the  decision  of  the  inferior  Court),  that  this  is  not  a 
case  within  the  jurisdiction  of  the  Court  under  the  enactments  of  the 
52  Geo.  III.  c.  101. 

The  operation  of  the  Act  is  confined  to  the  simple  cases  of  a  clear 
breach  of  trust. 

In  cases  of  breach  of  trust,  courts  of  equity  may  decree  an  account  of 
all  the  profits  made ;  but  (semble)  they  cannot  award  damages,  (i.e.)  com- 
pensation for  damage  done  to  the  trust  property. 

The  Attorney -General  having  signed  and  allowed  a  petition  under  the 
Act,  is  at  liberty  to  appear  for  the  respondents  to  argue  their  case.  . 

A  person  cannot  present  or  join  in  a  petition  of  appeal,  although  he         [  18  ] 
may  have  an  interest  in  the  question,  unless  he  was  (or  represents)  a 
party  in  the  matter  in  the  Court  below. 

There  cannot  be  a  prospective  order  to  pay  costs,  as  of  proceedings  to 
be  had  before  the  Master.  The  question  as  to  such  costs  ought  always 
to  be  reserved. 

[This  was  an  appeal  from  an  order  of  Plumer,  V.-C  dated 
the  17th  of  November,  1817,  made  upon  a  petition  presented  under 
52  Geo.  III.  c.  101.  t     The  facts  and  documents  are  sufficiently 


t  Sir  Samuel  Romilly's  Act. 
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Corpoba-     stated  in  the  report  of  the  hearing  before  the  Vice-Chancellor 

TION  OF 

Ludlow      taken  from  1  Madd.  92.     See  15  R.  E.  211.] 
Greenhouse       *n   ^u^y»  1816,  the   Corporation  presented   their  petition  of 
[  41  ]        appeal  to  the  Lord  Chancellor  against  this  order  which  was  heard 
on  the  10th,  11th,  and  13th  days  of  August,  1821,  and  on  the 
12th  of  September  following,  the  order  was  affirmed,  t 

Pending  the  appeal,  various  proceedings  took  place  before  the 
Master  under  the  original  order  of  the  Master  of  the  Rolls,  and 
several  orders  were  made  against  which  no  appeal  was  presented. 

Upon  the  hearing  of  the  petition  of  appeal  the  Lord  Chancellor 
observed  that  unless  the  possession  of  the  site  of  the  chapel  were 
recovered,  the  chapel  could  not  be  restored,  and  therefore  he 
suggested  that  an  information  with  the  Attorney-General's  sanction 
to  vacate  the  lease  granted  by  the  Corporation  of  the  chapel,  site 
and  burial  ground  should  be  filed  which  the  respondents  under- 
took forthwith  to  do,  and  accordingly  on  the  18th  of  February, 
1822,  the  Attorney-General  at  the  relation  of  Francis  Hand, 
Edward  George,  William  Edwards,  and  Thomas  Cadwalladar, 
(three  of  whom  were  the  new  feoffees  of  the  charity  appointed 
and  approved  of  by  the  Master  under  the  reference  to  him)  filed 
[  *42  3  an  information  in  Chancery  against  *Richard  Gibbon,  and  Hannah 
his  wife,  and  other  persons  representing  or  claiming  under  Edward 
Acton,  the  original  lessee,  praying  that  the  lease  granted  to 
Edward  Acton  by  the  Corporation  of  Ludlow  might  be  declared 
a  fraud  upon  the  charity,  and  that  the  defendants  might  be 
compelled  to  deliver  up  the  lease  to  be  cancelled.  To  which 
information  two  of  the  defendants  (Sarah  Acton  and  Mary  Acton) 
appeared  and  put  in  their  answer. 

Tie  bailiffs,  burgesses,  and  commonalty  of  Ludlow,  appealed 
to  the  House  of  Lords  against  so  much  of  the  order  of  the  17th 
of  November,  1815,  as  declares 

"  That  they  have  been  guilty  of  a  breach  of  trust  in  pulling 

f  A  question  was  made  whether  proceedings    subsequently   had    till 

this  order  of  affirmance  was  absolute  the  next  day  of  petitions  ;    and  in 

and  final,  or  conditional.  The  minute  the  meantime,  if  the  parties  mean 

delivered  out  by  the  Lord  Chan-  to  file  an  information,  with  the  At- 

cellor  in  his  own  hand-writing  ran  torney-General's  sanction,  to  affect 

thus:    "Confirm   the  order  of  the  the  lease,  let  the  same  be  filed." — 

17th  Nov.,  1815,  reserving  the  con-  E.  C.  12th  Sept.,  1821. 
sideration  as  to  the  regularity  of  the 
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down  and  converting  and  disposing  of  the  timber,  pews,  stones,      Corpora- 
bell  and  other  materials  of  the  chapel ;  and  as  directs  that  they      Ludlow 
shall  be  discharged  from  being  trustees  of  the  charity  estates,   GrkBkH0USB 
and  also  against  so  much  thereof  as  directs  a  reference  to  the 
Master  to  appoint  new  feoffees  or  trustees,  and  also  against  so 
much  thereof  as  directs  that  the  appellants  shall  at  their  expense 
convey  the  charity  estates  to  such  new  trustees  and  their  heirs 
upon  the  trusts  of  the  charity,  and  that  the  Master  should  settle 
such  conveyance  and  inquire  and  state  to  the  Court  what  were 
the  timber,  pews,  stones,  bell  and  other  materials  of  the  chapel, 
and  the  value  thereof  at  the  time  they  were  converted  and  dis- 
posed of  by  the  Corporation,  and  what  had  become  thereof,  and 
to  state  what  would  be  the  expense  of  restoring  the  chapel  and 
the  burial  ground  into  the  state  in  which  they  were  at  the  time 
when  such  breach  of  trust  was  committed. 

"  And  also  against  so  much  of  the  order  of  the  *Lord  High        [  ***  ] 
Chancellor  of  the  12th  of  September,  1821,  as  confirms  the  order 
of  the  17th  of  November,  1815." 

The  Attorney-General  and  Mr.  Hart,  for  the  appellants. 

Mr.  Heald  and  Mr.  Roupell,  for  the  respondents. 

Before  the  case  was  opened  an  objection  was  taken  on  the 
part  of  the  respondents,  that  the  Attorney-General  appearing  as 
counsel  for  the  appellants,  appeared  against  his  own  petition. 

Upon  this  objection,  the  Lord  Chancellor  having  observed 
that  the  Attorney-General  was  no  party  to  the  appeal,  and  although 
he  was  a  party  to  the  petition  which  was  the  foundation  of  the 
proceeding,  was  no  party  upon  the  record  in  the  House,  proceeded 
thus : — 

It  affords  me  great  satisfaction  that  Mr.  Heald  should  have 
raised  a  point  which  in  my  opinion  calls  for  the  judgment  of  the 
House  upon  this  subject,  because  I  think  that  the  judgment  of 
the  House,  if  it  shall  happen  to  agree  with  my  opinion  upon  it, 
may  set  right  the  practice  in  the  Court  below,  which  is  entirely 
at  variance  with  what  it  was  when  I  had  the  honour  of  standing 
outside  that  Bar ;  and  I  think  my  noble  and  learned  friend  t  who 
sits   near  me  now  will  inform  your  Lordships  what  was  the 

f  Lord  Redesdale. 
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Corpoba-     practice  with  respect  to  the  Attorney-General's  appearance  in 
Ludlow      every  proceeding  by  information,  whether  it  came  on  before  the 
Gbkeotousk  Chancellor  or  at  the  Rolls. 

This  Act  was  passed  in  the  52nd  year  of  the  late  King,  and  is 
known  by  the  name  of  Sir  Samuel  Romilly's  Act ;  and  having 

[  •«  ]  myself  in  this  House  taken  a  part  *in  the  passing  of  that  Act,  I 
hope  I  shall  not  be  thought  to  speak  with  any  disrespect,  which 
is  the  last  thing  in  the  world  I  intend  to  the  high  character  of 
that  individual,  when  I  declare  respecting  this  Act  what  I  believe 
may  be  predicted  of  a  great  many  other  Acts  introduced  by  great 
men,  that  they  have  done  more  harm  than  good.  The  inter- 
position of  the  Attorney-General  was  made  necessary  by  the 
second  clause  of  the  Act,  which  is  in  these  words:  "Provided 
always,  and  be  it  further  enacted,  that  every  petition  so  to  be 
preferred  as  aforesaid  shall  be  signed  by  the  persons  preferring 
the  same  in  the  presence  of,  and  shall  be  attested  by  the  solicitor 
or  attorney  concerned  for  such  petitioners,  and  every  such  petition 
shall  be  submitted  to  and  allowed  by  his  Majesty's  Attorney  or 
Solicitor-General,  and  such  allowance  shall  be  certified  by  him 
before  any  such  petition  shall  be  presented."  Now  if  this  Act 
is  to  be  construed  otherwise  than  by  the  application  of  those 
principles  which  belong  to  informations,  or  at  least  if  it  is  not 
to  be  construed  in  some  degree  by  such  an  application,  it  appears 
to  me  that  the  extent  of  the  mischief  will  be  very  considerable 
indeed ;  that  is,  if  the  Attorney-General  has  no  right  to  interpose 
against  that  to  which  he  has  given  his  own  sanction  in  the  same 
manner  and  to  the  same  extent  as  he  can  interpose  with  respect 
to  the  proceeding  by  information. 

With  respect  to  those  proceedings  by  information,  I  have  often 
taken  the  opportunity  of  stating,  that  within  my  own  memory 
neither  Lord  Thurlow  nor  Lord  Loughborough  would  permit  a 
matter  to  proceed  in  the  Court  of  Chancery  on  an  information 
unless  they  were  concerned  in  the  cause,  and  I  have  known 

[  *45  ]  Lord  Loughborough  very  often  get  up  *and  state  to  the  Court, 
when  he  was  Solicitor-General,  that  neither  he  nor  the  Attorney- 
General  had  been  consulted  upon  a  proceeding  that  was  about 
to  take  place.  I  think  my  noble  and  learned  friend  near  me  will 
confirm  me  in  that  observation  to  the  extent  of  saying,  that  even 
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at  the  Kolls,  the  Master  of  the  Rolls  would  never  proceed     Cobpora- 
unless  there  was  somebody  instructed  to  appear  as  counsel  for      Ludlow 
the  Attorney-General,  not  merely  for  the  relator,  but  for  the  greenhouse 
Attorney-General. 

Two  cases  have  been  mentioned,  in  which,  certainly,  I  had 
not  the  least  notion  that  I  was  trespassing  against  the  rule  of 
proceeding:  The  Attorney-General  v.  The  Coloration  of  Bristol,  t 
and  The  Attorney-General  v.  The  Corporation  of  Exeter.  \  In  the 
case  of  The  Attorney-General  v.  The  Corporation  of  Bristol,  the 
object  of  the  information  was  to  find  out  a  fund  that  was  to  be 
applied  to  some  purpose,  which  the  Corporation  of  Bristol  were 
under  an  obligation  to  execute  by  the  application  of  that  fund. 
The  information  had  been  filed,  and  I  suppose  had  been  laid 
before  the  Attorney-General  of  that  day,  and  had  not  been  very 
much  considered  by  him :  but  the  matter  when  it  came  before 
the  Court  appeared  to  me  to  be  this,  that  the  information  had 
called  for  a  discovery  which  was  to  be  put  upon  the  Records  of 
the  Court  of  Chancery  demanding  information  with  respect  to 
every  title,  every  property,  every  right,  every  valuable  thing  which 
that  corporation  had  for  the  then  unnecessary  *purpose,  as  it  [  **6  ] 
seemed  to  me,  of  finding  out  some  fund  that  might  be  applied  to 
the  purpose  for  which  that  information  was  filed.  It  had  the 
authority  of  the  Attorney-General.  He  had  allowed  it  by  not 
only  putting  his  name  to  it,  in  the  case  of  a  petition,  but  he  had 
allowed  it  by  becoming  himself  a  party  to  the  information,  and 
it  did  appear  to  me  in  that  case,  as  it  always  appeared  to  me, 
that  the  Attorney-General,  as  representing  his  Majesty,  is  bound 
certainly  to  take  all  necessary  care  of  the  relators ;  but,  on  the 
other  hand,  he  is  equally  bound,  as  representing  his  Majesty,  not 
to  suffer  oppression  to  affect  the  interest  of  the  defendants,  who 
are  equally  his  Majesty's  subjects.  I  therefore  thought  myself 
authorized,  and  I  feel  thoroughly  convinced  that  I  was  right,  in 
calling  upon  the  Attorney-General  to  look  into  that  information, 
and  to  inform  the  Court  whether  he  would  abide  by  the  informa- 
tion in  that  form,  or  address  himself  to  a  correction  of  it,  making 

+  Sine©  reported,  see  22  B.  B.  136  of  Exeter  to  distinguish  it  from  another 

(2  Jac.  &  W.  294).  case  between  the  same  parties  reported 

I  Since  reported,  see  26  B.  B.  105  in  26  E.  B.  2  (2  Buss.  45,  3  Buss.  395). 

(2  Buss.  362).     That  case  is  usually  —0.  A.  8. 
cited  as  The  Attorney  ^General  v.  Mayor 
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Corpora-     it  effectual   for   the  plaintiffs  without  being  oppressive  to  the 

TION   OP  j.j. 

Ludlow  defendants. 
Greenhouse  ^e  same  principle  was  applied  to  the  case  of  The  Corporation 
of  Exeter.  The  Corporation  put  in  an  answer,  which,  as  the 
answer  of  a  Corporation  is  without  oath,  had  been  somewhat 
slovenly  drawn  with  respect  to  the  date,  for  which  they  had  sub- 
mitted to  account,  and  there  was  a  matter  of  law  which  it  may 
be  necessary  to  set  right  at  the  hearing  of  the  cause.  I  do  not 
recollect  how  that  is,  but  it  appeared  to  me  a  most  oppressive 
thing  to  call  upon  the  Corporation  to  account  for  two  or  three 
centuries,  and  that  therefore  was  submitted  to  the  Attorney- 
General's  consideration,  who  has  the  carriage  of  the  relator's 
cause,  and  the  duty  of  taking  care  of  it,  but  such  care  is  not  to 
be  oppressive  to  the  defendants  in  the  suit.     It  was  then  found 

L  #47  ]        that  *all  that  justice  could  require,  was  to  cut  down  that  account 
to  a  reasonable  period,  and  that  a  pretty  long  period. 

I  believe  it  will  likewise  be  found  that,  even  after  a  decree, 
when  the  cause  came  into  the  Master's  office,  it  was  the  custom 
to  require  express  notice  to  be  given  to  the  Attorney-General  in 
cases  in  which  it  was  important  that  his  consideration  should  be 
given  to  the  proceeding  in  those  offices. 

Then  the  question  is  this.  Is  the  allowance  of  the  Attorney- 
General  required  by  the  second  section  of  this  Act  to  have  an 
effect  which  his  being  a  party  to  the  information  would  not  have, 
and  when  the  Attorney-General  has  once  allowed  the  petition 
which  at  the  time  of  approving  it  he  might  think  right,  is  it  from 
that  moment  out  of  his  power  to  correct  his  own  opinion,  though 
that  correction  be  for  the  interest  of  those  whose  interests  he  is 
to  protect,  recollecting  always  that  he  is  bound  not  to  permit  the 
plaintiffs  in  a  cause  to  oppress  the  defendants  in  a  cause,  but  to 
take  care  that  the  proceeding  is  a  reasonable,  fair,  and  judicial 
proceeding  as  between  the  parties.  I  submit  therefore  to  your 
Lordships,  as  my  humble  opinion,  that  there  is  no  objection  to 
hearing  the  Attorney-General  in  support  of  this  appeal. 

Lord  Bedesdale  : 

In  all  cases  in  which  it  would  be  important  to  substitute  sum- 
mary proceedings  instead  of  the  original  regular  mode  of  pro- 
ceeding in  courts  of  justice,  this  Act  ought  to  be  construed  as 
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merely  intended  for  the  purpose  of  saving  either  time  or  expense.     Corpora- 
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Unquestionably,  looking  at  this  Act,  it  appears  to  me  to  be  (so  far  Ludlow 
as  relates  to  the  concurrence  of  the  Attorney  or  Solicitor-General)  Gbee£house 
which  is  thrown  into  the  second  section  of  the  Act,  loosely  and 
incorrectly  *worded.  The  preamble  of  the  Act  is,  that  it  is  [  *48  ] 
expedient  to  provide  a  more  summary  remedy  in  cases  of  breaches 
of  trust  created  for  charitable  purposes.  It  was  not  intended  to 
alter  the  law  upon  the  subject,  but  merely  to  provide  a  more 
summary  remedy.  Now  wThy  was  the  Attorney-General  a  party 
before  this  Act  passed  to  informations  filed  for  the  purpose  of 
carrying  into  execution  any  charitable  purpose  or  of  remedying 
any  abuse  which  might  exist  with  respect  to  the  application  of 
funds  given  for  the  purposes  of  charity  ?  The  ground  stated  in 
all  the  books  is  this,  that  the  King  is  to  be  considered  as  the  parens 
l»atrue,  that  he  is  the  protector  of  every  part  of  his  subjects,  and 
that,  therefore,  it  is  the  duty  of  his  officer,  the  Attorney-General, 
to  see  that  justice  is  done  to  every  part  of  those  subjects.  It 
would  be  highly  improper  for  the  Attorney-General  assisting  in 
that  character  to  press  harder  upon  one  party  than  upon  another. 
It  is  his  duty  to  see  that  justice  is  done,  and  it  was  for  that 
purpose  as  I  conceive  that  informations  in  the  name  of  his 
Majesty's  Attorney-General  were  permitted  for  the  purpose  of 
carrying  into  execution  charitable  dispositions,  or  for  providing 
for  the  due  distribution  of  charitable  funds.  Relators  were 
required  for  this  reason,  because  the  Crown  paid  no  costs.  The 
Attorney-General  prosecuting  as  the  officer  of  the  Crown  could 
not  be  liable  for  costs,  and  a  complaint  might  be  made  against 
individuals  highly  oppressive  to  them  unless  there  were  some 
person  responsible  for  the  costs  that  might  be  incurred  in  conse- 
quence of  that  proceeding. 

I  conceive  that  the  intention  of  this  Act,  however  loosely  it  may 
be  worded,  was  simply  this,  to  substitute  a  summary  proceeding, 
instead  of  a  *more  regular  proceeding.  I  have  always  considered  [  *49  ] 
that  it  was  a  wise  saying,  that  the  farthest  way  about  is  often 
the  nearest  way  home ;  and  I  believe  that  these  summary  pro- 
ceedings will  be  found  to  be  not  always  the  nearest  way  home,  or 
at  least  not  the  best  way  home.  I  have  an  objection,  a  fixed  and 
rooted  objection,  to  any  rash  alterations  of  established  laws, 
because  I  am  thoroughly  persuaded  that,  generally   speaking, 
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corpora-     such  alterations  lead  to  mischief.    In  the  first  place,  they  are 

TIOV   OF 

Ludlow  generally  ill  understood,  they  are  precipitately  undertaken,  and 
Greenhouse  l°08ety  expressed ;  and  that  which  the  wisdom  of  ages  has  con- 
trived to  have  clearly  described,  is  confused  by  the  words  of  an 
Act  of  Parliament,  often  extremely  difficult  to  interpret.  The 
fair  way  of  interpretation  of  every  Act  of  this  description  is,  in 
my  opinion,  to  proceed  by  analogy  to  that  which  existed  before,  and 
to  conceive  that  Parliament  did  not  intend  that  any  other  altera- 
tion should  be  made,  than  that  which  it  expressly  says  shall  be 
made.  It  says  that  the  proceedings,  instead  of  being  in  the  form 
of  an  information,  shall  be  by  petition,  and  upon  affidavits,  or 
such  evidence  as  shall  be  produced,  to  determine  the  matter ;  and 
such  order  shall  be  made  for  costs  and  other  matters  as  the 
Court  shall  think  proper. 

If  this  case  had  proceeded  in  the  regular  ordinary  course  by 
way  of  information,  that  information  would  have  stated  clearly 
what  that  was  which  the  Attorney-General  thought  a  fit  object  of 
his  protection ;  it  would  have  been  limited  according  to  what  the 
Attorney-General  thought  consistent  with  justice,  with  respect  to 
the  party  whom  he  called  upon  to  account  to  him.  An  answer 
would  have  been  put  in :  the  matter  would  have  thus  been  put  in 
[  *50  ]  issue  between  the  parties ;  and  whatever  was  not  *admitted  in 
the  form  of  an  answer,  must  have  been  proved  by  the  usual  mode 
of  giving  evidence  in  courts  of  equity ;  the  cause  would  then  have 
come  to  a  hearing,  and  a  decree  would  have  l>een  pronounced 
upon  a  view  of  the  whole  case.  The  Attorney-General  would  then 
have  had  the  control  of  the  whole  proceedings;  he  certainly 
might,  and  unquestionably  often  did  refuse  to  proceed  to  the 
extent  to  which  relators  would  proceed,  who  might  be  urged  on 
by  animosity  and  by  party  considerations,  especially  against  a 
corporation ;  and  it  was  his  duty  to  see  that  justice  should  be  done 
— that  justice  should  be  done,  not  only  to  those  who  were  the 
objects  of  the  charity,  but  to  the  trustees  of  that  charity.  Many 
things  have  lately  passed  with  respect  to  charities  which  have 
had  a  very  unfortunate  effect.  I  know  that  a  great  many  persons 
now  refuse  to  be  trustees  for  charities :  they  say  "we  are  exposed 
in  such  a  manner  to  proceedings  against  us,  that  we  must  beg 
leave  to  decline  being  trustees  for  a  charity" ;  and  the  effect  will  be 
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to  prevent  respectable  persons  being  trustees  for  charities,  if  they  Corpora- 
are  to  be  exposed  to  the  sort  of  proceeding  which  unfortunately  Ludlow 
this  Act  of  Parliament  has  more  than  once  given  rise  to.  greenhouse 

As  long  as  the  law  was  under  the  direction  of  what  had  been 
established  by  practice  perhaps  more  than  by  any  original  law 
upon  the  subject,  but  by  practice  founded  on  principle,  namely 
the  right  of  the  King  to  protect  any  part  of  his  subjects,  the  pro- 
ceeding was  perfectly  well  understood  and  regular,  and,  no  doubt, 
was  always  under  the  control  of  the  officers  of  the  Crown.  It  is 
true  that  in  this  Act,  all  that  the  Act  in  words  says  is,  that  his 
Majesty's  Attorney  or  Solicitor-General  must  allow  the  *petition.  [  *61  J 
Now  what  could  his  Majesty's  Attorney  or  Solicitor-General  know 
of  the  merits  of  a  case  of  this  description,  merely  from  the  repre- 
sentation of  the  persons  who  bring  such  a  petition  into  Court. 
They  cannot  possibly  know  what  may  be  the  answer  to  the  pro- 
ceedings, and  therefore  I  think  the  word  allowance,  which  is 
introduced  into  this  Act  of  Parliament,  cannot  be  construed  to 
mean  that  the  Attorney-General  having  once  allowed  a  petition, 
he  should  never  afterwards  have  any  thing  to  do  with  the  subject. 
The  Act  of  Parliament  does  not  pretend  to  subvert  the  law  upon 
this  subject.  It  only  proposes  to  substitute  a  summary  proceeding 
instead  of  a  more  formal  proceeding ;  and  therefore  I  conceive  that 
the  Attorney-General  must  be  considered  as  having  a  control  over 
any  proceeding  by  petition  as  he  would  over  any  information. 

The  looseness  with  which  the  Act  is  framed  is  evident  from 
these  words:  "to  be  approved  by  his  Majesty's  Attorney  or 
Solicitor-General."  Taking  that  without  reference  to  what  was 
the  law  previously  upon  the  subject,  that  would  mean  that  the 
Solicitor-General,  without  the  concurrence  of  the  Attorney- 
General,  might  approve  of  these  proceedings ;  but  we  know  very 
well  that  according  to  the  previous  law  the  Solicitor-General 
could  not  file  an  information  except  in  the  vacancy  of  the  office 
of  Attorney-General.  If  there  was  no  Attorney-General,  the 
Solicitor-General  could  in  the  vacancy  of  the  office  file  an  infor- 
mation. But  even  that  was  a  mooted  question,  whether  in  the 
vacancy  of  the  office  of  Attorney-General  the  Solicitor-General 
could  file  an  information.  The  office  of  Attorney-General  being 
vacant,  an  information  was  filed  in  the  name  of  the  Solicitor- 
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Corpora-     General ;  but  when  an  *Attorney-General  waB  appointed,  under 
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Ludlow      whose  control  was  that  information  ?  not  of  the  Solicitor,  but  of 
greenhouse  the  Attorney-General. 

[  *52  ]  When  I  was  early  in  life  practising  in  the  Court  of  Chancery, 

I  had  no  idea  that  any  case  of  an  information  could  proceed 
without  inquiring  of  the  Attorney-General,  if  it  was  thought  fit 
to  set  down  the  cause  for  expedition  at  the  Bolls,  where  the 
Attorney-General  did  not  usually  attend,  what  counsel  he  chose 
to  have  a  brief  delivered  to,  on  behalf  of  the  Attorney-General. 
That  question  was  always  asked,  and  the  Attorney-General  always 
directed  to  whom  the  brief  should  be  given.  The  person  to  whom 
that  brief  was  given  stood  in  the  place  of  Attorney-General ;  and 
it  was  as  much  his  duty  to  see  that  every  thing  was  done  fairly 
towards  the  defendants  in  the  case,  as  toward  the  charity  who 
were  the  objects  of  the  information.  He  considered  himself  as 
standing  in  the  place  of  the  Attorney-General,  and  that  it  was 
his  duty  to  see  that  nothing  more  was  done  than  what  justice 
required. 

I  conceive,  therefore,  that  the  object  of  this  proceeding  has 
been  somewhat  mistaken  if  it  is  supposed  that  the  Attorney- 
General  has  no  right  to  interfere.  I  take  it  that  the  true  meaning 
of  the  Act  of  Parliament  is  this:  merely  to  give  a  summary 
remedy,  instead  of  a  more  regular  proceeding,  which  in  ninety- 
nine  cases  out  of  a  hundred  will  be  found  to  be  the  best  course  at 
last.  But  it  was  intended  to  give  this  summary  proceeding 
instead  of  the  more  formal  proceeding,  and  was  not  intended  in 
any  manner  to  alter  the  law  upon  the  subject,  or  to  put  the 
proceeding  out  of  the  control  of  the  Attorney-General  after  he 
had  once  given  his  fiat.  I  think,  therefore,  that  the  objection 
must  be  overruled. 

[  53  ]  After  these  observations  the  Attorney-General  proceeded  to 

argue  the  case  for  the  appellants. 

In  the  course  of  the  argument,  the  following  observations  were 
made  by  the  Lord  Chancellor  and  Lord  Bedesdale  : — 

1.  As  to  the  character  and  quality  of  the  chapel,  and  the 
proceedings  with  respect  to  it : 
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Lord  Redesdale  :  CORPORA- 

TION  OF 

I  do  not  see  that  any  attention  has  been  paid  to  the  incumbent      Ludlow 
of  the  parish.     Does  it  appear  at  all  what  the  foundation  of  this  greenhouse 
chapel  was  ?    I  ask  that  question  because  I  suppose  there  are 
not  less  than  three  or  four  hundred  spots  of  ground   of  this 
description  in  this  country. 

It  does  not  appear  whether  the  chapel  was  dissolved  by  the 
Act  of  Edward  VI.  That  is  extremely  material;  because  if  it 
was  dissolved  by  the  Act  of  Edward  VI.,  it  was  desecrated  by 
that  Act,  and  it  remained  no  longer  a  consecrated  chapel ;  and 
if  it  was  not  subsequently  consecrated,  I  apprehend  that  no 
person  could,  strictly  speaking,  do  what  is  required  to  be  done 
in  that  chapel. 

It  would  have  been  easy  to  trace  the  title  to  the  chapel, 
because  being  vested  in  the  Crown  it  must  have  been  granted  by 
the  Crown,  and  that  grant  of  the  Crown  would  have  traced  it  to 
the  individual  to  whom  it  was  granted. 

The  ordinances  are  very  material  in  one  point  of  view,  because 
they  treat  this  completely  as  a  private  chapel  to  which  the 
trustees  had  a  right  to  appoint  the  chaplain,  who  was  merely  a 
private  chaplain.  Those  trustees  could  have  no  right  to  appoint 
a  curate  to  perform  duty  in  a  chapel  that  was  to  be  the  chapel 
of  the  parish.  It  might  be  lawful  for  them  to  have  a  private 
chapel  for  the  use  of  *those  poor  people  in  the  almshouse,  [  *54  ] 
but  that  is  a  very  different  thing  from  having  a  chapel  for  the 
use  of  a  parish.  When  a  chapel  is  for  the  use  of  a  parish,  I 
apprehend  no  person  can  appoint  a  curate  to  it  without  the 
consent  of  the  minister  of  the  parish,  whoever  he  is.  Is  there 
any  evidence  that  this  was  a  parochial  chapel  ? 

The  Master  of  the  Rolls  was  of  opinion  that  the  inhabitants 
were  bound  to  contribute. 

The  question  of  its  having  been  a  parochial  chapel  must 
depend  upon  the  records  in  the  Bishop's  Court ;  it  would  have 
been  the  duty  of  the  Archdeacon  to  have  reported  it  at  the  time 
when  the  corporation  took  possession  of  it.  That  would  all 
appear  upon  the  record. 

The  witness  noticed  in  the  proceedings  is  not  a  competent 
witness  as  to  the  chapel,  because  he  claimed  a  right  to  sit  there. 

r.r. — vol.  xxx.  2 
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Corpora-     The  Lord  Chancellor  : 
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Ludlow  The  real  character  and  nature  of  this  chapel  does  not  appear 
Greenhouse  to  have  been  inquired  into.  With  respect  to  this  being  a 
parochial  chapel  there  is  no  evidence ;  the  order  does  not  say  so. 
I  apprehend  there  are  many  chapels  the  nature  of  which  it  is 
difficult  to  state,  but  having  been  annexed  to  schools  and  alms- 
houses, they  cannot  be  considered  as  desecrated  to  the  extent 
'  that  they  may  be  turned  into  playhouses.  There  are  hundreds 
of  chapels  not  parochial  chapels  annexed  to  colleges  and  other 
institutions,  that  could  not  be  so  converted. 

2.  As  to  parties  : 

The  Lord  Chancellor  : 

Unless  it  can  be  shewn  that  this  is  a  parochial  chapel  in  the 

strict  sense  of  those  words,  what  interest  have  the  parishioners  in 

[  *56  ]       *this  deed?  Do  the  petitioners  state  themselves  to  be  parishioners? 

In  the  papers  the  churchwardens  of  Bromfieldt  are  mentioned, 
but  I  do  not  observe  that  the  character  is  given  to  them  in  the 
petition. 

Lord  Bedesdale  : 

The  right  heirs  of  Charles  Foxe  were  necessary  parties  to  the 
proceeding,  because  they  have  the  right  to  nominate  and  appoint 
the  minister. 

In  the  petition  they  state  that  the  nomination  is  in  the  heirs 
male  of  Charles  Foxe,  with  a  view,  I  suppose,  to  the  allegation, 
that  all  the  heirs  male  are  dead.  By  the  ordinances,  it  is  vested 
in  the  right  heirs  of  Charles  Foxe. 

The  person  who  made  the  conveyance  to  the  corporation  was 
the  last  heir  of  the  trustee,  but  not  of  Charles  Foxe. 

8.  As  to  the  breach  of  trust : 

The  Lord  Chancellor  : 

The  agreement  entered  into  with  the  corporation  was  a  breach 

of  trust,  because  the  corporation  undertook  by  that  to  indemnify 

the  person,  the  heir  male,  against  the  effect  of  it — and  to  be  sure, 

that  was  a  most  improper  creation  of  a  trust.     They  could  not 

I  To  whom  the  surplus,  after  repairs,  was  to  go. 


vol.  xxx.]     1827.    H.  L.     1  BLIGH  (N.  S.)  55—57.  19 

take  the  property  otherwise  than  subject  to  the  trusts.     The     Corpora- 
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transaction  in  1774  was  a  breach  of  trust.  Suppose  this  deed  of  ludlow 
trust  executed  in  1771,  and  the  pulling  down  and  the  selling  of  gbke^house 
the  property  had  happened  in  the  same  year.  Gould  the  act  be 
held  consistent  with  that  trust  deed?  If  there  had  been  any 
other  trustees  accepting  the  trust,  what  have  they  to  do  in 
destroying  the  trust,  because  other  persons  may  not  accede  to  a 
due  execution  of  it  ? 

The  order  of  the  Vice-Chancellor  takes  no  notice  of  other        [  56  ] 
parts  of  this  petition,  which  state  conduct  that  certainly  may  be 
wrong  if  truly  stated ;  such  as  payments  out  of  the  charity  fund 
on  account  of  pulling  down  the  chapel. 

Lord  Redesdale  : 

The  conveyance  to  the  corporation  was  a  breach  of  trust,  and 
therefore  it  is  that  they  indemnify  the  person  who  conveys  from 
the  consequences.  The  existence  of  a  burial  ground  is  contrary 
to  the  terms  of  the  trust,  because  whatever  was  not  assigned  for 
gardens  for  the  poor  people  in  the  almshouses  was  to  be  occupied 
by  the  minister. 

4.  As  to  the  jurisdiction  and  the  form  of  the  proceedings : 

The  Lord  Chancellor  : 

If  I  remember  right,  in  the  Court  of  Chancery  it  was  thought 
they  could  grant  no  extension  of  the  Act.  If  that  could  be  done 
we  should  be  quite  ready  to  admit  that  there  was  a  jurisdiction  ; 
one  question  is,  therefore,  whether  the  Court  has  jurisdiction  ? 
I  am  glad  to  see  an  appeal  to  the  House  of  Lords  to  have  the 
point  settled.  If  the  house  should  be  of  opinion  that  the  juris- 
diction does  not  extend  to  such  cases  as  this,  it  may  be  necessary 
to  have  a  short  Act  of  Parliament  to  confirm  orders  made  upon 
petition  which  ought  to  have  been  made  upon  bill. 

Suppose  this  had  been  an  information  instead  of  a  petition, 
what  could  the  Court  have  done  with  an  information  two  and 
twenty  years  after  the  act  committed  ? 

If  the  proceeding  had  been  in  1771,  before  they  began  to  pull        [  57  ] 
down  this  chapel,  for  an  injunction  to  prevent  their  pulling  it 
down,  the  Court  would  have  granted  that  injunction. 

2—2 
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Corpora-         The  order  of  the  Vice-Chancellor  of  1815  did  not  necessarily 
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Ludlow  lead  to  charging  the  appellants  with  any  thing  beyond  the  value 
Gbkeshoube  °'  ^e  property*  the  value  of  which  he  directed  to  be  inquired 
into :  subsequently  he  goes  a  great  deal  further.  But  supposing 
this  matter  to  have  come  on  in  the  year  1774  instead  of  the 
period  in  which  the  cause  came  on  in  the  Vice-Chancellor's  Court, 
it  would  have  been  a  question  whether  the  value  of  those  materials 
might  have  been  charged  against  the  Corporation  as  far  as  they 
would  go  in  restoring  the  walls  of  that  chapel. 

Supposing  the  original  order  to  be  right,  and  supposing  the 
confirmatory  order  to  be  right,  there  is  nothing  in  either  of  those 
orders  that  would  justify  1,220/.  being  demanded  necessarily; 
that  would  be  a  question  when  the  Master's  report  came  before 
the  Court.  The  question  upon  that  report  would  be  not  whether 
the  1,220/.  was  to  be  paid,  but  whether  so  much  of  the  1,220/. 
as  was  the  value  of  the  materials  was  to  be  paid,  for  there  is 
nothing  in  either  of  those  orders  that  necessarily  concludes  that 
the  whole  expense  is  to  be  paid  ;  if  it  turned  out  upon  inquiry, 
as  it  might  have  turned  out,  that  the  value  of  the  materials  was 
equal  to  restoring  the  chapel  to  the  state  in  which  it  was  ; 
whether,  according  to  law,  the  corporation  ought  to  be  charged 
with  something  in  the  form  of  damages  ultra  what  they  have 
received,  that  is  a  question  quite  open. 

Lord  Bedesdale  : 

[  *58  ]  Is  there  any  case  in  which  the  *Court  of  Chancery  has  awarded 

damages  for  a  breach  of  trust  ?  Lord  Keeper  Coventry  was  of 
opinion  that  he  could  not.  In  the  case  of  a  chapel  of  which  I 
am  trustee,  Lord  Coventry  declared  that  where  there  was  a 
gross  breach  of  trust,  all  he  could  do  was  to  make  the  persons 
who  had  committed  it  account  for  all  the  profits  they  had  made, 
though  the  thing  had  received  considerable  damage. 


[59] 


The  Lord  Chancellor  : 

A  question  would  have  arisen  upon  the  argument  upon  the 
Master's  report,  supposing  there  was  the  breach  of  trust  com- 
plained of  in  this  form,  whether  the  Court  would  be  justified  in 
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ordering  any  thing  more  to  be  repaid  than  what  was  the  value  of     Cobpoba- 
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the  old  timber  and  other  materials.  Or  if  the  Court  thought  it  Ludlow 
could  not  order  the  restoration  of  the  chapel  at  a  greater  expense,  qubbnhouse 
whether  this  Corporation  was  to  be  visited  in  damages.  If  there 
had  been  a  proceeding  right  in  its  nature,  proper  in  its  juris- 
diction, and  all  the  proper  parties  brought  in  at  the  time,  nobody 
can  deny  that  the  Corporation  must  have  been  answerable  for 
the  materials.     *     *     * 

If  the  value  of  the  timber  and  materials  was  equal  to  the        C6°] 
expense,  by  incurring  which  the  whole  was  to  be  restored,  the 
Court  would  have  been  justified  in  directing  that  value  to  be  so 

applied. 

*  *  #  *  * 

Lord  Eedesdale  :  [  61  ] 

This  appeal  comes  before  your  Lordships  upon  a  proceeding 
under  the  authority  of  an  Act  of  Parliament  which  was  probably 
intended  for  the  furtherance  of  justice,  but  which  undoubtedly, 
as  it  appears  upon  this  proceeding,  seems  only  to  have  tended  to 
increase  expense,  and  answer  no  useful  purpose. 

That  Act  of  Parliament  was  calculated  to  supply  a  more 
summary  mode  of  proceeding,  instead  of  the  established  mode 
of  proceeding  with  respect  to  charities.  In  the  reign  of  Queen 
Elizabeth,  an  Act  was  passed  which  is  commonly  called  the 
Statute  of  Charitable  Uses,  and  that  Act  authorized  the  issuing 
of  certain  commissions  to  inquire  in  respect  of  what  are  called 
charitable  uses  and  trusts.  That  Act  authorized  the  Court  of 
Chancery  to  issue  commissions  directed  to  certain  persons ;  of 
those  persons,  one  was  to  be  the  Bishop  of  the  diocese,  with  other 
persons  selected  for  the  purpose,  and  they  were  authorized  to 
proceed  by  summoning  a  jury  of  the  county  where  the  property 
in  question  was  situated  for  the  purpose  of  inquiring  whether 
there  had  been  any  abuse  or  misapplication,  or  mistaken  applica- 
tion of  the  funds  belonging  to  the  charity.  Several  proceedings 
were  had  under  that  Act,  and  a  long  train  of  decisions  by  the 
commissioners  is  reported  in  a  book  called  Duke's  Law  of 
Charitable  Uses.  Of  those  proceedings  many  were  not  very 
consonant  to  justice:  those  proceedings,  however,  were  subject 
to  review  by  the  Lord  Chancellor,  many  of  them  were  reviewed, 
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Cokpoba-     and  when  *reviewed,  they  were  found  so  puzzling,  or  at  least 
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Ludlow  not  obtaining  the  ends  of  justice  by  an  easier  mode  of  proceeding, 
Greenhouse  *kat  *  believe  a  commission  has  not  been  issued  for  a  great 
[  »62  ]  number  of  years,  it  having  been  found  to  be  much  more  con- 
venient to  return  to  the  old  mode  of  proceeding  by  information 
by  the  Attorney-General,  bringing  the  matter  in  question  formally 
upon  record,  stating  the  claims  that  were  made  upon  individuals 
charged  with  a  breach  of  trust,  calling  upon  those  individuals 
to  make  a  defence,  and  putting  their  defence  upon  record,  and 
then  having  a  complete  issue  upon  the  record,  upon  which  the 
judgment  of  the  Court  of  Chancery  might  be  formed. 

Commissions  for  charitable  uses  having  thus  fallen  into  disuse  T 
partly  by  their  abuse  (and  whoever  reads  the  proceedings  under 
them  must  see  there  was  frequently  great  abuse)  and  partly 
because  they  were  found  insufficient  in  prosecuting  the  claim  in 
many  instances,  and  also  from  being  extremely  unjust,  in  many 
instances,  as  to  the  persons  called  upon  to  account  for  property, 
or  the  persons  sought  to  be  charged  by  means  of  those  commis- 
sions, the  proceeding,  for  many  years  past,  has  been  by  informa- 
tion in  the  name  of  the  Attorney-General.  Those  informations 
were  necessarily  under  his  control,  and  it  was  the  duty  of  the 
Attorney-General  to  see  that  they  were  not  improperly  exhibited. 
Unfortunately,  I  believe,  the  Attorney-General  has  not  always 
been  selected  from  among  persons  in  the  habits  of  business  in 
the  Court  of  Chancery;  and  it  sometimes  happens  that  informa- 
tions of  this  description  have  been  inadvertently  signed  by  the 
persons  holding  the  office  of  Attorney-General.  By  the  reports 
of  Atkyns  and  Vesey  you  will  find  that  Lord  Hardwicke  frequently 
[  *63  ]  *found  fault  with  the  proceedings  of  that  description.  In  some 
cases  he  dismissed  the  informations,  and  ordered  the  relators  to 
pay  the  costs,  hinting  that  the  Attorney-General  had  not  used 
sufficient  caution  upon  the  subject.  I  mention  this,  because  in 
the  course  of  the  proceeding  an  objection  was  taken  to  the 
Attorney-General  appearing  in  the  appeal  against  the  proceeding 
which  has  been  had  for  what  was  supposed  to  be  a  furtherance 
of  the  charity.  I  apprehend  it  was  the  duty  of  the  Attorney- 
General  to  interfere,  I  do  not  say  exactly  in  the  manner  in  which 
he  interfered  in  this  case,  because  I  think  the  Attorney-General 
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ought  to  have  stopped  the  proceeding  in  an  earlier  stage  of  the     Corpora- 
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business,  for  it  is  impossible  to  look  at  these  proceedings  without      Ludlow 
perceiving  that  the  Act  has  done  what  could  not  be  the  intent  GrbiJhouse 
of  the  framer  of  the  Act,  under  the  authority  of  which  it  pro- 
ceeded :  it  has  done  that  which  Lord  Hardwicke  frequently 
reprehended  ;  it  has  produced  great  expense  without  any  possible 
adequate  good. 

The  Act  of  Parliament  is  entitled  "An  Act  to  provide  a 
summary  remedy  in  cases  of  abuses  of  the  trusts  created  for 
charitable  purposes."  If  the  intent  had  been  to  supersede  the 
prior  law  on  the  subject,  the  Act  would  have  been  so  expressed; 
but  it  seems  to  me  it  cannot  possibly  be  so  intended :  indeed  I 
should  say  that  almost  in  any  case  it  was  not  a  positive  Act.  It 
recites,  "Whereas  it  is  expedient  to  provide  a  more  summary 
remedy  in  cases  of  breaches  of  trust  created  for  charitable 
purposes,  as  well  as  for  the  just  and  upright  administration  of 
the  same,  Be  it  therefore  enacted,"  &c.  The  preamble  seems  to 
me  to  import,  that  it  was  applicable  to  those  cases  only  in  which 
upon  complaint  made  by  petition  in  this  way,  the  Court  of 
Chancery  could  see  the  whole  of  the  *proceedings  which  they  were  [  *64  ] 
called  upon  to  institute,  and  all  that  ought  to  be  done  by  them  in 
consequence.  The  Act  does  not  create  what  one  might  properly 
call  a  new  jurisdiction,  but  it  gives  the  liberty  to  proceed  upon 
the  old  jurisdiction  in  a  summary  way  in  certain  cases ;  it  certainly 
does  not  provide  for  a  variety  of  cases  relating  to  charitable  uses 
and  trusts ;  it  cannot  possibly  therefore  extend  to  all :  it  must 
be  considered  as  referring  to  certain  particular  cases.  The  Act 
says,  that  this  proceeding  shall  be  "by  petition  to  the  Lord 
Chancellor,  the  Lord  Keeper,  or  Lords  Commissioners  for  the 
Custody  of  the  Great  Seal,  and  to  the  Master  of  the  Rolls  for  the 
time  being,  or  to  the  Court  of  Exchequer,  stating  such  complaint 
and  praying  such  relief  as  the  nature  of  the  case  may  require." 

Now,  although  adverting  to  the  subject  in  question,  the 
Attorney-General  might  have  a  choice,  perhaps,  in  which  Court 
he  would  sue,  it  does  not  seem  to  me  that  this  Act,  in  that 
enactment,  has  been  very  attentive  to  what  was  the  established 
jurisdiction  either  of  the  Court  of  Chancery  or  the  Court  of 
Exchequer  in  this  matter.     But  it  then  provides,  "  That  every 
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Corpora-  petition  so  to  be  preferred  as  aforesaid  shall  be  signed  by  the  per- 
Ludlow  sons  preferring  the  same  in  the  presence  of,  and  shall  be  attested 
Greenhouse  ky>  ths  solicitor  or  attorney  concerned  for  such  petitioners  and 
every  6uch  petition  shall  be  submitted  to  and  be  allowed  by  his 
Majesty's  Attorney  or  Solicitor-General  and  such  allowance  shall 
be  certified  by  him  before  any  such  petition  shall  be  presented." 
I  cannot  conceive  that  it  was  the  intention  of  the  framer  of 
that  Act  merely  that  the  Attorney-General  should  sign  his  allow- 
ance to  this  as  a  matter  of  course,  or  the  Solicitor-General :  for 

[  •&»  ]  under  this  Act  *parties  are  told  that  they  may  proceed  either  by 
the  Attorney  or  Solicitor-General ;  but  it  has  been  determined 
that  the  Solicitor-General  is  no  officer  of  the  Crown  for  such  a 
purpose;  while  there  is  an  Attorney- General  his  office  is  sub- 
ordinate, and  therefore  it  cannot  have  been  the  intention  of  the 
Legislature  that  a  practice  of  that  kind  should  be  altered  by  Acts 
of  Parliament  framed  sometimes  by  persons  ignorant  of  the 
subject  to  which  they  apply,  which  cannot  be  said  in  this  case, 
supposing  the  framer  of  the  Act  to  have  held  the  office  of  Solicitor- 
General  ;  he  must  have  known  that  his  office  of  Solicitor-General 
was  subordinate  to  that  of  the  Attorney-General.  Having  pro- 
vided that,  it  does  not  go  on  to  say  the  subsequent  proceedings 
shall  at  all  be  under  the  control  of  the  Attorney-General,  but 
surely  it  must  be  so  intended.  Can  it  be  imagined  that  the 
Attorney-General  was  merely  to  put  his  allocatur  to  this  petition, 
and  then  it  was  to  proceed  without  any  further  control  on  his 
part?  That  would  not  be  at  all  analogous  to  a  proceeding  by 
information,  because,  whenever  the  proceeding  is  by  information 
in  the  common  and  ordinary  way,  the  Attorney-General  is  in 
every  part  of  the  proceeding,  though  the  Attorney-General  does 
not  always  act  personally.  If  he  happens  to  act  in  the  Court  of 
Chancery  before  the  Lord  Chancellor,  of  course  he  is  the  person 
who  appears  as  counsel  in  the  information.  It  is  in  the  course 
of  business  to  send  a  brief  to  him  upon  the  subject ;  but  if  the 
proceeding  is  heard  at  the  Rolls,  where  the  Attorney-General 
does  not  always  attend,  I  believe  he  never  interferes  there ;  then 
the  course  I  have  always  understood  was  to  apply  to  the  Attorney- 
General,  to  know  to  whom  he  chose  the  brief  should  be  delivered 

[  '06  ]       *for  the  purpose  of  conducting  a  cause  of  this  description,  and 
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even  in  a  case  where  the  Attorney-General  is  made  defendant,      Corpora- 
which  he  may  be  in  order  to  protect  the  charity,  the  Attorney-      Ludlow 
General  always  prepares  an  answer  for  that  purpose,  by  the  gREEnhousk 
hands  of  a  person  who  acts  as  his  assistant ;  every  Attorney- 
General  names  the  person  who  is  to  be  his  assistant  in  the 
Court  of  Chancery,  and  the  Court  of  Exchequer  also,  for  revenue 
purposes. 

This  being  the  nature  of  the  Act  to  which  I  have  referred,  I 
think  it  must  be  intended  by  the  Legislature  that  it  should  apply 
only  to  the  simple  cases  mentioned  in  the  preamble  ;  that  is,  the 
simple  case  where  there  was  a  breach  of  trust,  and  where  there 
was  no  question  with  respect  to  the  persons  interested  in  that 
trust,  or  in  what  manner  that  breach  of  trust  was  to  be  acted 
upon  in  a  case  where  the  assistance*  of  the  Court  was  necessary 
for  the  purpose  of  directing  in  wThat  manner  the  charity  funds, 
which  did  not  appear  to  have  been  clearly  defined  by  the  person 
who  founded  the  charity,  should  be  disposed  of.  Wherever  the 
disposition  in  favour  of  a  charity  clearly  points  out  in  what 
manner  the  funds  are  to  be  disposed  of,  there  is  no  authority  or 
right  to  interfere  ;  and  the  Court  never  does  interfere  ordinarily, 
if  it  appears  clearly  how  the  funds  of  the  charity  are  to  be  dis- 
posed of.  Where  the  case  goes  further,  and  there  is  a  clear 
breach  of  trust,  and  where  persons  are  interested  against  whom 
no  breach  of  trust  can  be  alleged,  and  therefore  who  cannot  be 
brought  before  the  Court  of  Chancery  upon  proceedings  of  this 
description,  because  they  are  not  in  the  words  of  the  Act ;  upon 
such  a  case  as  that  I  conceive  it  is  impossible  that  this  power  can 
properly  apply.  It  also  cannot  *apply  to  any  case  where  the  [  *67  ] 
matter  of  inquiry  does  not  relate  to  a  breach  of  trust,  but  where 
matters  are  to  be  inquired  of  which  are  of  a  totally  different 
description. 

Viewing  this  case  with  this  impression  of  what  is  to  be  con- 
sidered as  the  true  construction  of  the  Act,  I  must  refer  to  the 
subject  of  these  proceedings;  and  here  I  must  again  observe 
upon  the  inconvenience  of  this  mode :  if  an  information  is  filed, 
that  information  would  regularly  form  the  ground  of  the  whole 
proceeding ;  it  would  bring  before  the  House  the  ground  of  com- 
plaint, who  were  the  persons  interested  in  the  subject,  and  bring 
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Corpora-     before  the  Court  by  name  all  the  persons  so  interested ;  and  those 
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Ludlow  persons  called  upon  by  information  to  make  their  defence,  would 
Greenhouse  ^ave  an  °PP°r*un^y  by  their  answer  of  stating  whatever  they 
thought  fit  upon  the  subject  to  the  Court.  But  what  are  the 
matters  put  in  issue  between  the  parties  by  this  summary  mode 
of  proceeding?  there  is,  properly  speaking,  no  issue  joined  between 
the  parties,  it  is  all  ex  parte,  and  a  great  deal  of  the  confusion 
that  has  arisen  in  this  case  has  been  produced  by  that  circum- 
stance. 

The  petition  states  the  grounds  of  complaint;  and  to  these 
grounds  of  complaint  there  is  not,  in  the  regular  form  of  pro- 
ceeding, any  answer,  because  there  could  not  be  any ;  and  that 
is  a  proper  ground  for  considering  this  Act  as  an  Act  of  very 
confined  operation. 

[After  going  at  some  length  into  the  facts  of  the  case,  His 
Lordship  continued :] 

[  so  ]  All  that  has  been  done  in  this  proceeding  has  been  money 

thrown  away ;  and  after  all  is  it  possible  for  any  effectual  pro- 
ceeding to  be  had  for  the  purposes  of  this  charity  but  by  an 
information  in  the  name  of  the  Attorney- General  ?  Such  an 
information  it  is  said  has  been  already  filed  for  the  purpose  of 
vacating  this  lease.  But  how  can  they  proceed  in  that  infor- 
mation if  they  have  not  the  heirs-at-law  of  Charles  Foxe  before 
the  Court,  or  cannot  shew  by  fair  evidence  that  he  died  without 
heirs-at-law  ?  I  apprehend  the  Court  can  make  no  decree  upon 
that  information  as  it  stands.  The  first  proceeding  upon  that 
information,  as  I  apprehend,  must  be  to  direct  an  inquiry  to  be 
made,  whether  there  is  such  a  person  as  the  heir-at-law  of  Charles 
Foxe ;  and  I  also  apprehend,  that  upon  that  proceeding,  there 
must  be  some  means  found  to  ascertain  whether  this  is  a  chapel 
for  the  purposes  mentioned  in  the  petition  in  this  case ;  that  is, 
whether  it  is  a  parochial  chapel  or  no :  if  it  is  not,  what  is  to  be 
done  ?    Are  the  funds  to  be  applied  for  the  purpose  of  rebuilding 

[  *8i  ]  this  chapel  if  it  cannot  be  used  for  the  purposes  mentioned  *in 
these  papers  ?  It  is  therefore  evident  to  me  that  this  is  not  a 
case  within  the  true  intent  and  meaning  of  this  Act  of  Parliament ; 
that  the  Act  meant  to  apply  to  those  sort  of  single  cases  where 
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nothing  was  to  be  inquired  but  whether  A.  B.  and  C.  made  parties     Cobpora- 
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to  the  petition,  had  been  guilty  of  a  breach  of  trust,  and  to  order  Ludlow 
that  to  be  done  in  consequence  which  seemed  fit  and  necessary.  <>RKEnhouse 
Where  a  proceeding  by  information  is  necessary,  there  can  be  no 
use  in  this  summary  proceeding,  which  was  certainly  intended  by 
this  Act  to  supply  the  purposes  of  an  information,  and  to  prevent 
expense ;  whereas,  if  it  is  to  be  used  for  the  purposes  to  which  it 
is  intended  to  be  applied  by  these  proceedings,  there  must  be  an 
information,  and  the  proceeding  by  petition  only  increases  the 
expense. 

Under  this  apprehension,  I  conceive  it  is  clear  that  no  order 
could  be  made  by  the  Yice-Chancellor  ;  he  ought  to  have  said, 
this  is  a  case  which  cannot  proceed  by  the  summary  mode,  you 
ought  to  have  proceeded  by  information ;  this  is  not  a  case  within 
the  Act  of  Parliament ;  I  have  no  jurisdiction  to  pronounce  an 
order.  The  Vice- Chancellor  under  the  circumstances  of  this 
case,  was  not  authorized  by  this  Act  of  Parliament  to  pronounce 
any  order  whatever;  he  had  no  right  to  direct  trustees  to  be 
appointed,  because  the  deed  before  him  expressly  directed  that 
the  heirs  of  Charles  Foxe  should  nominate  the  trustees:  what 
right  had  the  Vice-Chancellor  to  supersede  that  direction  in  the 
face  of  the  deed  itself  ?  Certainly  none :  the  proceeding  was 
improper,  and  the  order  which  has  been  pronounced  must  be 
reversed :  the  petition  must  be  dismissed,  the  Court  not  having 
power  to  pronounce  upon  it. 

With  respect  to  the  subsequent  proceedings,  they  *are  not  [  *82  ] 
before  the  House,  and  we  cannot  pronounce  any  order  upon  them. 
With  respect  to  Lord  Powis,  he  has  no  business  here,  and  as  this 
is  a  case  in  which  all  parties  are  wrong,  the  consequence  is,  that 
being  all  wrong,  each  must  pay  his  own  costs ;  it  is  a  consequence 
of  the  bad  advice  they  have  received. 

I  think  it  extremely  important  upon  this  occasion  to  signify 
what  appears  to  me,  at  least,  to  be  the  true  and  proper  construc- 
tion of  this  Act:  the  Act  itself,  though  certainly  it  has  the 
reputation  of  being  framed  by  a  very  respectable  and  a  very  able 
person,  yet  I  must  say  that  it  has  the  appearance  somewhat  of 
haste.  One  question  has  arisen  upon  it,  I  am  told,  whether  an 
information  could  not  be  filed  by  the  Solicitor-General?    The 
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corpora-  words  in  the  Act  are  "the  Attorney  or  Solicitor-General."  Now 
Ludlow  that  has  arisen  from  the  haste  used  in  drawing  this  Act.  The 
Greenhouse  ^earne<^  Person  who  is  supposed  to  have  framed  it  himself,  must 
have  known  that  the  Solicitor-General  could  not  act  of  himself 
when  there  was  any  person  occupying  the  office  of  Attorney- 
General  :  perhaps  he  thought  it  was  so  well  understood  that  it 
was  not  necessary  to  insert  words  for  the  purpose;  but  there 
ought  to  have  been  inserted  in  this  Act  the  words,  "  by  the 
Attorney-peneral  or  in  the  vacancy  of  that  office  by  the  Solicitor- 
General."  Those  words,  to  make  this  Act  correct,  ought  to 
have  been  so  inserted,  bujt  all  who  are  cognizant  of  the  law  must 
interpret  it  in  that  way. 

There  is  another  thing  which  ought  in  prudence  to  have  been 
inserted,  but  perhaps  the  person  who  framed  the  Act  thought  it 
the  natural  construction,  viz.,  that  the  proceedings  should  be 
constantly  under  the  control  of  the  Attorney-General,  because 
it  seems  according  to  the  expressions  of  the  Act,  that  having 
[  *83  ]  *  signed  the  petition  there  is  an  end  of  his  office,  and  that  the 
Attorney-General  has  nothing  more  to  do  with  it.  That  cannot 
be  the  meaning  of  the  Act ;  the  Act  does  not  import  that  you  are 
to  take  away  from  the  Crown  the  authority  which  it  exercised  in 
cases  of  charity  by  means  of  its  officer  the  Attorney-General ; 
the  Attorney-General  is  merely  the  representative  of  the  Crown ; 
it  is  in  right  of  the  Crown  the  Attorney-General  appears  in  cases 
of  charity ;  it  is  not  by  any  thing  that  is  vested  in  him  as 
Attorney-General  except  as  he  is  the  officer  of  the  Crown.  The 
King,  as  parens  patrice,  interferes  to  protect  his  subjects  who 
have  an  interest  and  who,  from  their  situation,  cannot  them- 
selves interpose  in  cases  of  charity ;  and  if  the  application  of 
any  part  of  the  property  to  superstitious  uses  had  formed  any 
part  of  the  establishment  of  Charles  Foxe,  it  would  not  have 
been  the  officer,  but  the  King,  who  would  have  had  the  right 
f  84  ]        to  interfere.     *     *     * 

In  this  case  there  can  be  no  doubt  there  ought  to  have  been 
an  information,  and  not  a  proceeding  in  a  summary  way.  No 
effectual  order  can  be  made  upon  the  proceeding  now  before 
your  Lordships.  As  to  one  part  of  the  case  an  information 
has  been  actually  filed,  and  that  information  might  with  pro- 
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priety  have  embraced  the  whole  case  ;  instead  of  saving  expense,     Cobpora- 
this  has  been  a  proceeding  to  create  an  additional  and  unneces-      Ludlow 
s^ry  expense,  and  after  all  it  cannot  be  applied  to  any  useful  GbeiJhouse 
purpose.     *     *     * 

I  have  troubled  your  Lordships  very  much  at  length  upon  [  86  ] 
this  case,  because  I  thought  it  most  important  that  it  should  be 
rightly  understood  that  this  Act  is  confined  within  a  narrow 
compass ;  and  unless  it  is  so  confined,  instead  of  being  productive 
of  convenience  it  will  be  productive  of  inconvenience,  and  instead 
of  saving  expense  in  the  administration  of  charities,  it  will  be  the 
means  of  creating  very  great  expense  without  at  all  facilitating 
the  object  in  view.  It  is  upon  this  impression  that  I  move  your 
Lordships  to  reverse  the  order  that  has  been  pronounced  by  the 
Vice-Chancellor  which  is  complained  of,  and  which  is  complained 
of  only  in  part.  It  is  in  effect  complained  of  with  respect  to  the 
whole,  though  in  terms  it  is  complained  of  only  in  part,  and  that 
has  produced  some  difficulty  in  my  mind  on  the  case ;  but  I 
apprehend  if  you  are  of  opinion  that  under  the  circumstances  no 
order  can  be  pronounced  upon  the  Vice-Chancellor's  order,  that 
then  you  are,  from  the  nature  of  the  case,  compelled  to  reverse 
the  order,  without  attending  to  any  particular  exceptions;  and 
if  the  substance  of  the  order  is  wrong,  the  only  course  for  you 
to  pursue  is,  to  reverse  the  whole  of  the  order.  With  respect 
to  the  other  appellant,  you  ought  to  declare  that  the  inter- 
position of  Lord  Powis  in  the  character  of  appellant,*  was  [  *87  ] 
wholly  irregular,  and  that  his  petition  of  appeal  ought  not  to 
have  been  received. 

The  Lord  Chancellor  : 

Upon  this  petition,  as  to  some  points,  there  can  be  no  hesita- 
tion what  the  House  ought  to  do,  or  to  forbear  to  do.  As  to  the 
question  whether  the  Master  ought  to  have  made  his  report  in 
1817,  or  whether  the  subsequent  orders  not  appealed  against 
should  or  should  not  have  been  made,  the  House  has  nothing  to 
do  with  the  consideration  of  those  points.  The  single  question 
here  is,  ought  the  Vice-chancellor's  order  of  November,  1815, 
to  be  reversed ;  if  that  order  is  reversed,  it  follows  of  course,  that 
what  is  stated  to  be  the  order  of  the  Chancellor  of  September, 
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Corpora-     1821  (if  it  be  the  order  of  the  Chancellor)  ought  also  to  be 
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Ludlow  reversed ;  and  I  do  not  think  I  should  be  doing  justice  to  the 
Greenhouse  chftracter  of  a  deceased  Judge  of  a  very  high  reputation,  if  I  did 
not  most  distinctly  admit,  that  upon  the  12th  of  September, 
1821,  the  present  Lord  Chancellor  had  in  his  own  hand  writing 
handed  out  a  minute  confirming  that  order.  It  is  a  duty  I  owe 
to  Sir  Thomas  Plumer's  memory  to  state,  that  though  that  order 
of  confirmation  has  been  most  irregularly  drawn  up,  it  is  most 
undeniable,  that  upon  the  12th  of  September,  1821,  those  words 
Ho  wed  from  my  own  pen,  and  then  the  question  may  be  put  in 
this  way :  are  you  to  reverse  or  to  confirm  the  order  of  the 
Vice-Chancellor?  and  what  I  must  now  take  to  be  the  order  of 
the  Chancellor,  whether  it  was  his  order  or  not,  for  being  drawn 
up,  and  that  order  not  being  discharged  by  any  subsequent 
application,  it  stands  upon  the  records  of  the  Court  as  the  order 
of  the  Chancellor,  proceeding  either  correctly  or  incorrectly  upon 
the  authorities  that  are  to  be  found  for  it. 

It  is  my  habit  to  put  down  short  notes  of  what  I  conceive 
[  *$«  ]  *may  be  right  to  be  done,  giving  to  the  parties  an  opportunity 
of  representing  why  they  think  that  which  I  think  right,  is 
wrong.  This  order  was  made  upon  the  12th  September,  1821, 
when  the  Lord  Chancellor  could  have  very  little  assistance  from 
the  gentlemen  at  his  own  Bar.  The  whole  question  now  is,  are 
those  orders  made  consistently  with  the  true  intent  and  meaning 
of  the  Act  which  is  usually  called  Sir  Samuel  Romilly's  Act? 
With  respect  to  the  jurisdiction  of  the  Attorney-General  in  charity 
cases,  I  have  always  stated  it  to  be  his  duty  to  watch  every 
proceeding  from  the  commencement  to  the  end  in  an  information 
by  relators ;  for  certainly  I  could  never  understand  why  relators 
are  to  have  the  sanction,  of  the  Attorney-General,  if  it  was  not 
founded  upon  this  principle,  that  the  Attorney-General,  proceeding 
on  the  one  hand  as  representing  his  Majesty  in  courts  of  justice, 
was  to  take  care  that  those  interests  should  be  protected  which 
the  relator  sought  to  maintain,  and  that  he  was  likewise  to  take 
care  that  those  against  whom  it  was  to  be  sought,  were  not  to  be 
oppressed. 

The  Act  upon  which  we  are  now  proceeding  is  an  Act  which  is 
part  of  the  law  of  the  land,  and  according  to  that  law  we  must 
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proceed  in  courts  of  justice.  I  do  not  at  present  enter  into  the  Cobpoha- 
consideration  whether  Parliament  did  or  did  not  act  wisely  in  Ludlow 
that  particular  act  of  legislation.  It  is  an  existing  Act  of  GbeE3JhOU8E 
Parliament  which  binds  courts  of  justice.  The  question  there- 
fore is,  have  we  or  have  we  not  in  this  order  done  that  which 
Parliament  meant  we  should  do  under  the  authority  of  that  Act 
of  Parliament  ?  There  is  no  denying  that  it  was  a  very  favourite 
Act  at  the  time  when  it  passed,  though  it  has  been  open  to  great 
difficulty  in  the  construction.  That  'learned  and  most  respect-  [  *89  ] 
able  person  himself,  who  is  known  to  have  been  the  author  of  it, 
did  over  and  over  again  maintain,  as  counsel  at  the  bar  of  that 
Court  in  which  I  have  the  honour  to  preside,  a  construction  of 
this  Act  which  goes  far  beyond  what  is  now  the  acknowledged 
construction.  Those  words  "  breaches  of  trust,"  to  be  found  in 
the  Act  of  Parliament,  have  been  so  largely  construed  as  that  a 
great  many  cases  have  passed  there  without  an  objection  being 
taken  that  those  proceedings  were  out  of  the  reach  of  the 
provisions  of  the  Act  in  the  presence  of  the  author  of  that  Act. 
However,  I  think  we  have  now  got  to  this  restriction,  (and  I  shall 
be  glad  to  have  the  sanction  of  this  House  upon  the  present 
occasion,  if  your  Lordships  agree  in  the  judgment  proposed,) 
that  this  Act  is  to  apply  only  to  simple  cases,  and  not  to  cases 
as  involved  as  some  of  those  have  been  in  which,  without  all 
question,  orders  of  the  Court  have  been  made  upon  petitions 
founded  upon  a  much  larger  view  of  the  authority  of  the  Court 
than  could  be  now  maintained  with  any  hope  of  success. 

With  respect  to  the  petition  of  Lord  Powis,  he  being  no  party 
in  the  Court  below,  it  appears  to  me  he  has  no  right  to  interpose 
by  appeal,  and  that  petition  must,  upon  the  ground  that  has 
been  stated,  be  removed  from  this  table. 

[After  referring  to  some  of  the  doubts  which  had  been  raised 
His  Lordship  said :] 

The  result  upon  the  whole  of  my  opinion  is,  that  in  making        [  93  ] 
this  order,  Sir  Thomas  Plumeb  has  made  an  order  upon  a  petition 
which  ought  only  to  have  been  made  upon  an  information ;  and 
I  think  it  but  justice  to  him  to  repeat,  that  I  have  fallen  into 
that  error  myself.    Let  it  however  be  recollected,  in  justice  to 
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Cobpoba-     gjr  Thomas  Plumer  and  myself,  that  a  great  deal  of  what  has 
tion  of  J       '  ° 

Ludlow      now  been  stated  in  objection  to  those  proceedings,  is  stated  upon 

Gbkenhousk  *  further  consideration  of  the  proceedings,  upon  matter  in  many 

[  *94  ]       respects  *additional  to  all  that  the  Judges  in  both  the  Courts 

below  heard  upon  the  subject.     The  public  is  much  indebted  to 

Mr.  Hart  for  bringing  this  matter  before  this  House,  in  order 

that  the  true  intent  and  meaning  of  the  Act  of  Parliament  may 

be  better  understood,  and  that  we  may  avoid  in  future  those 

errors  which  the  Court  has  fallen  into,  not  in  this  case  only,  but 

I  am  afraid  in  many  other  cases. 

There  is  not  the  least  pretence  for  dismissing  those  orders 

with  costs ;  both  the  parties  have  been  very  much  to  blame  in 

the  business:   the  Corporation  never  ought  to  have  taken  this 

trust,  and  the  manner  in  which  they  have  dealt  with  it  does  not 

entitle  them  to  costs.     It  is  right  that  the  order  in  the  Court 

below  should  be  reversed,  without  costs  on  either  side. 


England. — Kino's  Bench  and  Exchequer  Chamber. 
1827.  FLETCHER  v.  SONDES. 

April  9. 
(1  Bligh  (N.  S.)  144—254 ;  S.  C.  3  Bing.  500 ;  5  B.  &  Aid.  835.) 

El  don  L.C.  A  bond,  reciting  that  the  patron  of  a  rectory  had,  by  an  instrument  of 

f  144  1  ^e  8ame  date,  presented  an  incumbent,  and  that  he  had  agreed  to  resign 

upon  request  of  the  patron,  or  the  owners  of  the  advowson  for  the  time 

being,  for  the  purpose  of  enabling  him  or  them  to  present  one  of  the  two 

younger  brothers  of  the  patron,  when  capable  of  holding. 

Held,  (reversing  the  judgment  of  the  Courts  of  King's  Bench  and 
Exchequer  Chamber)  that  such  a  bond  is  simoniacal  and  void,  on  the 
ground  that  such  an  agreement  is  a  benefit  to  the  patron,  and  contrary 
to  the  statute  31  Eliz.  c.  6,  and  (semble)  the  common  law. 

Held  also,  that  from  the  recitals  of  such  a  bond,  it  must  be  intended 
that  such  presentation  was  made  in  consideration  of  the  agreement  to 
resign,  and  that  it  is  not  necessary  to  allege  that  fact  in  pleading. 

This  was  an  action  brought  by  the  defendant  in  error,  in  the 
Court  of  King's  Bench,  against  the  plaintiff  in  error,  on  his  bond, 
dated  on  the  16th  of  November,  in  the  penal  sum  of  12,000/. 
The  declaration  was  in  the  common  form,  not  setting  out  the 
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conditions  oi  the  bond.  The  plaintiff  in  error  suffered  judgment  Fletcher 
by  default,  according  to  the  statute  8th  &  9th  William  and  sondes. 
Mary,  c.  11 ;  whereupon  the  defendant  in  error  set  out  the  con- 
ditions of  the  bond,  alleging  a  breach  of  the  condition,  and 
praying  a  writ  of  inquiry  to  ascertain  the  truth  of  such  sugges- 
tion, and  assess  the  damages  sustained  *by  the  defendant  in  [  *i-*5  ] 
error.  The  condition  stated  upon  the  record  recited  that  "  Lord 
Sondes  was  the  patron  of  the  rectory  of  Kettering,  which  had 
become  vacant  by  the  death  of  the  late  incumbent ;  and  that 
Lord  Sondes,  by  writing  under  his  hand  and  seal,  bearing  equal 
date  with  the  bond,  had  presented  Brice  William  Fletcher  to 
supply  the  vacancy,  and  to  be  rector  of  the  said  rectory,  in  order 
that  he  might  be  instituted  and  inducted  thereto  by  the  proper 
ordinary ;  and  further  reciting  that  Brice  William  Fletcher  had 
agreed  to  resign  the  rectory  into  the  hands  of  the  proper  ordinary, 
upon  such  request  or  notice  as  thereinafter  mentioned,  so  as  that 
the  rectory  might  thereby  again  become  vacant ;  to  the  intent, 
and  for  the  purpose  that  the  Lord  Sondes,  his  heirs  or  assigns, 
or  other  the  person  or  persons  who  should  for  the  time  being  be 
the  owner  or  owners  of  the  advowson  of  the  said  rectory,  might 
be  enabled  to  present  thereto  anew  either  the  Honourable  Henry 
Watson,  one  of  the  younger  brothers  of  Lord  Sondes,  or  the 
Honourable  Richard  Watson,  his  youngest  brother,  when  such  of 
them  to  be  so  presented,  should  be  capable  of  taking  an  ecclesias- 
tical benefice."  The  condition  was,  that  if  Brice  William  Fletcher 
should,  upon  the  request  of  Lord  Sondes,  his  heirs  or  assigns,  or 
other,  &c,  or  upon  notice  in  writing  to  be  left  for  him,  by  Lord 
Sondes,  his  heirs  or  assigns,  or  other,  &c,  at  the  rectory  or 
parsonage  house  of  the  said  rectory,  and  within  one  month  after 
such  request  made  or  notice  left,  absolutely  and  effectually  resign 
and  deliver  up  the  said  rectory  and  parish  church  of  Kettering, 
with  the  appurtenances,  into  the  hands  of  the  proper  ordinary  or 
guardian  of  the  spiritualities,  for  the  time  being,  whereby  or  so 
as  that  the  said  rectory  and  parish  *church  of  Kettering  should  [  *i*6  ] 
become  and  be  absolutely  vacant,  and  Lord  Sondes,  his  heirs  or 
assigns,  or  the  person,  &c,  might  be  thereby  enabled  to  present 
anew  to  the  said  rectory  and  parish  church  of  Kettering,  either 
the  said  Henry  Watson  or  Bichard  Watson,  when  capable,  &c.  &c, 
r.r. — vol.  xxx.  3 
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Fletcher  then  the  obligation  to  be  void,  otherwise  to.  be  and  remain  in  full 
sondes,  force.  The  breach  assigned  was  that  Henry  Watson,  one  of  the 
younger  brothers  of  the  defendant  in  error,  on  the  11th  of 
October,  1820,  became  capable  of  taking  an  ecclesiastical  benefice ; 
that  the  defendant  in  error  was  desirous  that  the  plaintiff  in 
error  should  resign  the  living,  that  he  might  present  the  said 
Henry  Watson,  and  requested  him  so  to  do,  but  that  he  had 
refused  to  make  such  resignation,  to  damage  of  the  defendant  in 
error  of  12,00(M. 

Upon  this  suggestion,  a  writ  of  inquiry  was  executed  before 
the  Chief  Justice,  and  a  special  jury  assessed  the  damages  at 
10,000Z.,  for  which  judgment  was  entered  up.  Upon  this  judg- 
ment, the  plaintiff  in  error  brought  a  writ  of  error  in  the  Exchequer 
Chamber,  where  judgment  was  affirmed,  without  argument; 
whereupon  a  writ  of  error  was  brought  in  the  House  of  Lords. 

The  case  was  argued  with  great  learning  and  ability,  by 
Mr.  Shadwell  and  Spankie,  Serjeant,  for  the  plaintiff  in  error ; 
Bosanquet,  Serjeant,  and  Pepys  for  the  defendant  in  error. 

After  the  argument  the  House  directed  the  following  question 
to  be  submitted  to  the  Judges:  "Whether  sufficient  matter 
appears  upon  the  record  to  shew  that  either  by  statute  or  common 
[  *147  ]  law,  the  bond  upon  which  the  action  of  the  defendant  *in  error 
was  brought  in  this  case,  and  stated  upon  the  record  to  bear 
equal  date  with  the  writing  of  presentation  therein  mentioned, 
is  void  or  illegal.' ' 

Upon  this  question  the  Judges  not  being  agreed,  gave  their 
opinions  seriatim  : 

[Six  of  the  Judges — namely,  Hullock,  B.,  Garrow,  B., 
Park,  J.,  Graham,  B.,  Alexander,  C.  B.,  and  Abbott,  Ch.  J.,  were 
of  opinion  that  the  bond  was  illegal  and  void.  Three — namely, 
Gaselee,  J.,  Burrouoh,  J.,  and  Best,  Ch.  J.,  were  of  opinion  that 
the  bond  was  valid.  Bayley,  J.,  Holroyp,  J.,  and  Littledale,  J., 
gave  no  opinions.] 

[  245  ]       The  Lord  Chancellor  : 

Upon  the  first  question  which  arises  in  this  case,  I  am  most 
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clearly  of  opinion,  that  enough  does  appear  upon  the  record,  to  Fletchkb 
enable  your  Lordships  to  say,  whether  the  bond  in  question  is  sondes. 
void  or  illegal,  either  by  statute,  or  common  law.  I  feel  very 
great  satisfaction,  that  this  question  is  now  in  the  course  of 
determination,  by  the  highest  court  of  judicature  in  this  king- 
dom ;  because  that  decision,  speaking  for  myself,  will  greatly 
tend  to  relieve  my  mind  from  doubts,  which  I  have  entertained 
when  applications  have  been  made  in  the  Court  of  Chancery, 
with  reference  to  these  special  bonds  of  resignation  ;  for  I  could 
never  bring  my  mind  to  that  satisfactory  conclusion,  which 
perhaps  it  was  my  duty  to  do.  Before  I  should  have  proceeded 
to  take  any  step  in  such  a  case,  the  question,  with  respect  to 
these  special  bonds  of  resignation,  should  have  been  deliberately 
argued  and  deliberately  adjudged,  by  a  court  of  common  law : 
for  I  cannot  but  very  much  doubt  whether  much  attention 
*ought  to  be  paid  to  those  decisions  which  have  passed  without  [  *246  ] 
argument  at  the  Bar,  and  which  passed  without  a  word  having 
been  said  by  the  Court.  Such  was  the  case  with  respect  to  this 
very  cause,  in  the  court  where  it  was  originally  considered,  as 
well  as  in  the  inferior  court  of  error ;  for  I  do  not  understand 
that  a  word  was  said  upon  it  either  by  counsel  or  Judges.  That 
being  so,  a  writ  of  error  was  brought  to  this  House,  and  the 
question  has  been  most  ably  argued  at  your  Lordships'  bar. 
After  having  heard  that  argument,  it  has  been  spoken  to  by  the 
learned  Judges,  in  such  a  manner  as  well  justifies  me  in  saying 
it  was  a  subject  which  would  have  borne  much  debate  in  the 
court  below ;  and  therefore  after  it  has  been  spoken  to  with  so 
much  ability  by  the  different  Judges,  who  have  had  the  oppor- 
tunity of  giving  a  year's  consideration  to  it,  I  trust  that  your 
Lordships  will  not  think  it  an  unreasonable  request,  to  ask  that 
a  few  days  more  should  be  permitted  to  elapse,  before  the  motion 
is  made,  calling  upon  the  House  to  proceed  with  its  judgment. 

On  Wednesday,  May  the  17th,  1826,  it  was  moved  and  ordered, 
that  the  further  consideration  be  adjourned  to  the  next  Session. 

The  Lord  Chancellor  :  April  9. 

This  is  a  question  of  very  great  importance,  a  question  not  to 
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Fletcher    be  looked  at  merely  with  respect  to  the  parties  to  this  appeal ; 

Sondes.  but  because  it  may  perhaps  be  thought  expedient,  if  the  judgment, 
which  the  House  shall  pronounce,  shall  declare  the  bond,  the 
validity  of  which  is  in  question,  to  be  void,  that  some  protection 
should  be  given  by  a  law  to  those  wrho  have  been  led  by  pre- 

[  *247  ]       vailing  *notions  to  believe  that  bonds  of  this  nature  were  valid. 

(Here  the  Lord  Chancellor  stated  the  facts  and  pleadings.) 

The  case  was  first  argued  before  the  Court  of  King's  Bench, 
(in  the  absence  of  the  Lord  Chief  Justice,)  before  three  of  the 
Judges,  who  stated  that  this  was  a  case  which  did  not  fall 
exactly  within  the  case  of  The  Bishop  of  London  v.  Ffytche ;+  that 
it  was  therefore  fit  to  be  heard  upon  writ  of  error  in  the  House 
of  Lords,  and  that  Court  did  no  more  than  give  it  due  passage 
to  the  House  of  Lords,  by  giving  a  judgment  without  argument, 
in  favour  of  the  defendant  in  error.  This  course  of  proceeding  is 
not  very  satisfactory.  The  case  then  proceeded,  by  writ  of  error, 
to  the  Exchequer  Chamber,  where  the  Court,  consisting  of  eight 
Judges,  also  gave  judgment  without  argument,  in  favour  of  the 
defendant  in  error,  merely  for  the  purpose  of  giving  the  case  a 
passage  to  this  House.  The  question  we  have  now  to  determine 
is,  whether  this  is  a  bond  upon  which  the  obligee  can  be  effectually 
sued ;  whether  it  is  such,  regard  being  had  to  the  principles  laid 
down  in  the  case  of  The  Bishop  of  London  v.  Ffytche,  looking  at 
what  is  the  actual  condition  of  this  bond. 

Addressing  your  Lordships  as  one  of  the  Courts  of  Justice,  and 
not  as  a  legislative  body,  it  is  my  duty  not  to  argue  or  state  this 
case  now  on  any  other  grounds,  than  grounds  of  law.  If  the 
state  of  the  law  upon  this  subject  is  such,  that  your  Lordships, 
looking  at  it  as  legislators,  deem  it  fit  that  an  Act  should  be  passed 
to  relieve  against  the  law,  that  consideration  ought  not  to  affect, 
and  therefore  cannot  affect  your  Lordships'  decisions  as  Judges. 
[  *248  ]  Before  the  decision  in  The  Bishop  of  London  v.  *Ffytche,  this 

bond  might  have  been  held  to  be  legal.  But  I  have  no  difficulty 
in  saying,  that  after  this  House  has  declared  and  decided,  as  it 
did  in  the  case  of  The  Bishop  of  London  v.  Ffytche,  as  to  general 

t  In  the  House  of  Lords,  26th,  28th  and  30th  May,  1783,  Lords 
Journals,  vol.  36. 
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bonds,  I  conceive  myself  bound  td  apply  the  principles  of  that  Fletcher 
decision  to  this  case,  because  it  appears  to  me  perfectly  impossible  bonder. 
to  say  it  is  any  thing  but  a  general  bond.  According  to  this 
bond,  although  A.  or  B.  shall  be  capable  of  taking  the  living, 
looking  at  the  legal  effect  of  the  condition,  there  is  not  one  single 
syllable  from  the  beginning  to  the  end  of  it,  which,  after  resigna- 
tion, compels  the  obligee  of  this  bond  to  present  either  A.  or  B. 
Some  of  the  Judges,  who  gave  their  opinions  in  favour  of  the 
bond,  were  so  distressed  by  this,  that  the  best  answer  they  could 
make  to  it  was,  that  true  it  is,  that  when  the  resignation  is 
accepted,  there  is  no  obligation  whatever  upon  the  patron  to 
present  the  clerk,  but  the  Bishop  must  take  care  that  the  resigna- 
tion and  presentation  shall  go  together.  How  the  Bishop  is  to 
do  that,  is  difficult  to  imagine ;  because,  if  the  presentation  is 
sealed  and  signed,  before  the  resignation  is  complete,  it  is  in  law 
a  void  presentation ;  if  on  the  other  hand,  it  is  to  be  signed  and 
sealed  after  the  resignation  is  complete,  then  I  wish  to  ask, 
whether  there  be  any  court  of  law,  or  any  court  of  equity  in  this 
country,  which,  after  the  resignation  is  complete,  can  compel  the 
party  to  present  either  A.  or  B.,  because  the  professed  intention 
of  the  resignation  was,  that  A.  or  B.  should  be  presented. 

If  this  is  a  bond,  which  can  be  said  to  be  of  a  special  nature,  it 
must  be  on  this  ground  that  the  resignation  is  to  have  its  effect, 
if  A.  or  B.  is  presented.  It  has  been  decided  in  a  case  which  has 
been  reported  that,  if  the  clerk  in  possession  execute  an  instru- 
ment of  resignation,  *and  there  is  expressed  in  it  the  condition  [  *249  ] 
that  if  A.  or  B.  are  not  presented  within  six  months  the  resigna- 
tion shall  be  void,  there  is  no  valid  resignation,  because  the  resig- 
nation must  be  pure,  simpliciter,  absolute,  et  sine  conditioned  The 
consequence  of  that  is,  that  the  resignation  itself  is  void.  And 
if  this  is  so,  what  is  expressed  in  the  condition  of  the  bond 
cannot  be  expressed  in  the  condition  of  the  instrument  of  resig- 
nation. I  say  further,  that  if  the  bond  is  invalid,  unless  the 
patron  can  be  compelled  to  present  one  of  these  nominees,  there 
is  no  court  that  can  oblige  the  patron  to  present  either  of  these 
nominees  ;  and  if  that  be  so,  the  consequence  is,  that  in  order  to 
fill  up  that  vacancy,  he  may  present  any  clerk  he  thinks  proper. 

f  See  Burn's  Eccl.  Laws,  tit.  Resignation,  and  the  books  there  referred  to. 
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Fletcher  If  that  be  a  correct  view  of  the  case,  it  falls  absolutely  and 
Sondes.  entirely  within  the  doctrine  of  that  case  of  The  Bishop  of  London 
v.  Ffytche.  With  respect  to  that  authority,  I  apprehend  that, 
whatever  may  have  been  thought  of  it  out  of  this  House,  I  may 
humbly  state  my  opinion,  and  I  have  always  thought  that  it  is  a 
sound  decision.  The  doctrine  established  in  that  case  was,  I 
must  admit,  certainly  never  thought  right  by  some  great  Judges. 
Your  Lordships,  however,  are  bound  by  that  decision,  unless 
there  be  some  special  circumstances  to  take  this  case  out  of  the 
principle  of  that  case ;  and  unless  I  am  wrong  in  the  represen- 
tation I  have  made,  the  peculiar  construction  of  this  bond,  instead 
of  taking  it  out  of  the  principle  and  application  of  that  case, 
brings  it  directly  within  it. 

If  this  bond  be  a  simoniacal  bond  within  the  intent  and 
meaning  of  the  law,  subjecting  to  harsh  consequences  the  patron 
[  *2:>o  ]  or  parson,  or  both,  it  is  our  *business  not  to  regard  the  conse- 
quences more  than  the  law  will  allow  us  to  attend  to  them  ;  and 
we  cannot  pronounce  against  law  to  avoid  the  consequences  of  a 
decision,  which  is  according  to  law. 

I  have  looked  attentively  at  the  cases  in  the  books  on  the 
subject.  Those  cases  are  not  very  well  considered  if  the  reports 
are  correct,  but  stating  them  altogether,  let  us  see  what  they 
amount  to.  One  case  decides,  that  resignation  may  be  in  favour 
of  a  son,+  another  authority  supposes  that  you  may  have  it  for  a 
kinsman  or  friend.  J  I  want  to  know  therefore,  what  is  either 
the  number  or  the  character  of  the  persons,  in  favour  of  whom 
such  conditions  can  be  said  to  be  legal :  if  you  can  take  it  for  a 
son,  you  may  take  it  for  a  grandson,  and  for  great  grandsons  ;  in 
short,  you  may  take  it  on  behalf  of  any  body  who  stands  within 
the  relation  that  a  son  bears  to  you,  and  in  the  relation  that  a 
friend  bears  to  you,  and  if  you  can  name  one  son  or  one  friend  in 
the  condition  of  the  bond,  I  wish  to  know  what  is  the  number  of 
sons  or  friends  that  you  may  not  name,  and  where  the  limit  is  to 
be  placed  ?  Some  cases  say,  we  doubt  whether  you  can  provide 
for  a  resignation  in  favour  of  a  cousin  or  relation  ;  but  we  think 
it  must  do  for  a  son,  because  the  father  is  bound  to  provide  for 

t  Johns  v.  Lawrence,  Cro.  Jac.  248.      Hilliard  v.  Ktapleton,  Ca.  Eq.  Abr. 
X  See  Wats.    Incumb.   c.   5,   and      86,  pi.  3. 
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the  son.  Is  that  a  reason  which  is  satisfactory  in  a  case  where  Fletcher 
the  policy  oi  the  law,  as  it  regards  the  ecclesiastical  constitution  sondes. 
of  the  country,  forbids  such  a  proceeding  ?  What  is  the  extent 
of  this  obligation?  If,  because  I  am  under  an  obligation  to 
provide  for  a  son,  therefore,  I  may  take  such  a  bond,  being  also 
under  an  obligation  to  provide  for  myself,  can  I  take  a  bond  to 
resign  in  favour  of  myself  ?  If  a  bond  of  this  sort  *can  be  taken,  [  *25i  ] 
this  consequence  must  follow,  that  if  there  be  a  patron  of  age  to 
contract,  having  a  living  to  which,  if  he  were  of  an  age  to  take 
priest's  orders,  he  could  collate  himself,  on  this  notion  of  the 
duty  of  providing  for  himself,  he  might  present  a  clerk,  taking 
from  him  a  bond  to  resign  when  he,  the  patron,  is  four  and 
twenty.  I  apprehend  that  is  not  the  law.  Looking  at  the 
condition  of  this  bond,  independently  of  all  the  consideration 
that  belongs  to  the  cases  prior  to  the  case  of  The  Bishop  of 
London  v.  Ffytche,  I  say  that  the  condition  of  this  bond  is,  in  the 
construction  of  the  law,  a  condition,  such  as  belongs  to  a  general 
bond,  and  not  to  a  special  bond. 

There  are  a  great  many  other  provisions  in  what  are  called 
special  bonds,  some  very  provident  and  commendable ;  but 
whether  they  are  as  clearly  legal  may  admit  of  question,  more 
especially  if  they  give  a  sort  of  jurisdiction  to  a  patron,  which 
the  law  has  vested  only  in  the  ordinary. 

There  was  a  good  deal  of  argument,  whether  this  bond  can  be 
considered  as  a  benefit  to  the  patron,  within  the  intent  and 
meaning  of  the  statute  of  the  31st  of  Elizabeth.  Now  only 
consider  what  may  be  done  with  a  bond  of  this  kind  in  point 
of  pecuniary  benefit ;  I  mean  a  bond  with  such  a  condition  as 
this.  If  these  bonds  are  lawful,  when  a  living  is  vacant,  a 
patron  wishing  to  sell  the  next  presentation,  has  nothing  to  do 
but  to  present  a  clerk,  taking  from  him  a  bond  to  vacate  the 
living  whenever  C.  D.  shall  be  inclined,  or  shall  be  able  to 
take  it ;  but  yet  containing  nothing  that  could  compel  him  to 
present  C.  D.  The  patron  calls  upon  his  clerk  to  resign  the 
living ;  no,  says  he,  I  will  not  resign  the  living,  because  it  is 
worth  more  than  the  penalty  in  the  bond.  The  patron  there- 
fore, if  resignation  is  refused,  receives  the  sum  mentioned  in 
the  penalty  for  the  *presentation  of  a  clerk  who  will  not  resign.       [  *232  ] 
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Fletcheb  He  cannot  sell  the  presentation  to  a  living  when  vacant — but  he 
sondes.  may  present  a  clerk,  taking  a  bond  of  resignation  in  a  large 
penalty,  and  the  Church  being  full,  he  may  then  sell  the  next 
presentation,  and  call  upon  that  clerk  who  had  given  the  bond 
to  resign.  It  must  be  ill  managed  if  he  does  not  baffle  courts 
of  equity.  In  both  cases,  therefore,  with  a  little  management 
in  the  shape  of  penalty  or  sale,  he  may  secure  a  benefit  to 
himself. 

It  must,  however,  be  admitted,  the  case  of  The  Bisliop  of 
London  v.  Ffytche,  and  this  case,  if  it  should  be  classed  under 
the  same  principle,  may  have  a  serious  operation  upon  many 
patrons,  and  many  clerks ;  and  where  there  has  been  a  common 
error,  although  it  cannot  make  law  against  the  positive  words 
of  an  Act  of  Parliament,  I  should  concur  in  any  measure  to 
indemnify  persons,  who  have  been  acting  on  the  sanction  of 
what  may  be  called  errors  of  lawyers  and  Judges.  This  may 
be  effected  by  some  law  giving  a  power  to  the  owners  of  advow- 
sons,  to  discharge  those  obligations  which  are  contrary  to  law, 
and  substitute  others  which  may  be  legalised  by  a  statute  so 
framed  as  to  express  the  number  of  persons  in  favour  of  whom 
the  condition  is  to  operate,  and  making  it  compulsory  on  the 
patrons  to  present  those  nominees.  This  should  be  effected  with- 
out trenching  upon  the  general  principles  of  the  ecclesiastical 
law  of  the  country,  further  than  the  just  claims  of  those,  who 
are  interested,  and  who  are  likely  to  suffer  by  such  errors,  may 
make  it  reasonable  that  you  should  trench  upon  it. 

It  is  upon  these  grounds  that  I  think  that  this  bond  cannot 
possibly  be  upheld  ;  that  it  is  void  by  statute  if  not  by  common 
law.  With  regard  to  the  obligations  of  the  common  law  upon 
this  subject,  it  has  always  appeared  to  me  to  be  a  very  singular 
[  *253  ]  thing,  that  when  *you  are  discussing  a  case  which  is  to  determine 
what  is  the  effect  of  the  act  of  a  clergyman,  connected  with  that 
of  a  layman, — the  layman's  act  is  not  to  be  considered  with 
reference  to  the  question,  whether  the  clergyman  bound  by  his 
canons,  can  or  cannot  legally  do  the  act,  to  which  the  layman  is 
a  party,  taking  the  benefit  of  that  act.  The  oath  which  the 
clergyman  takes  when  he  is  presented  to  a  living,  is  material  in 
the  consideration  of  this  question.     I  do  not  go  so  far  as  some 
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Judges  of  great  authority,  in  saying  that  these  are  bonds  which  Fletcher 
no  honest  clergyman  would  give,  and  no  honest  patron  would  sondes. 
take.  We  know  that  many  very  honest  people  have  engaged  in 
such  transactions.  I  am  content  with  representing  that,  according 
to  my  humble  judgment,  such  bonds  are  illegal.  Whatever  may 
be  the  law  with  respect  to  bonds  conditioned  to  do  things  which 
are  but  the  performance  of  ecclesiastical  duties,  not  being  contrary 
to  the  policy  of  the  law,  but  assuming  in  effect  a  jurisdiction 
which  belongs  to  the  ordinary  and  not  to  the  patron,  it  is  unneces- 
sary on  this  occasion  to  call  your  attention  to  such  cases.  It  is 
only  to  be  observed,  that  such  bonds  are  said  to  be  in  furtherance 
of  the  law,  and  not  in  violation  of  law.  I  have  no  hesitation, 
however,  in  stating,  that  it  would  not  be  impolitic  by  legislative 
enactment,  to  declare  the  law,  and  what  it  is  as  to  such  cases.  I 
abstain  from  entering  upon  considerations  of  policy— as  to  such, 
referring  only  to  the  arguments  of  counsel,  and  the  opinions  of 
the  Judges  in  the  case  of  The  Bishop  of  London  v.  Ffytche. 

Upon  the  grounds  I  have  mentioned,  it  is  my  intention  to  move 
your  Lordships  to  reverse  this  judgment. 

Judgment  reversed.  APra  9- 

After  the  judgment,  the  Archbishop  of  Canterbury,  having  [  254  ] 
observed  that,  according  to  the  existing  laws,  a  great  number  of 
patrons  and  incumbents,  acting  under  an  erroneous  impression, 
had  exposed  themselves  to  severe  penalties,  brought  in,  and  moved 
the  first  reading  of  a  bill,  the  substance  of  which,  was  afterwards 
passed  into  a  law,  by  the  statute  7  &  8  Geo.  IV.  c.  25  ;  which, 
reciting  the  statute  31st  Elizabeth,  c.  6,  and  that  a  practice  had 
generally  prevailed  of  giving  and  taking  special  bonds  or  con- 
tracts for  resignation  of  spiritual  offices,  and  reciting  the  judg- 
ment of  the  House  of  Lords,  that  such  bonds  are  within  the 
meaning  of  the  statute  of  Elizabeth,  and  that  the  parties  to  such 
contracts  would  suffer  great  hardship  by  the  operation  of  the  law; 
it  is  enacted,  (sec.  1)  that  no  presentation  to  any  spiritual  office 
made  before  the  9th  April,  1827,  should  be  void  on  account  of 
any  agreement  to  resign,  when  another  person  specially  named 
should  become  qualified  to  take  the  office,  and  that  the  parties  to 
the  agreement  should  not  be  subject  to  any  penalties,  &c.  on 
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Fletcheb  account  of  the  agreement ;  and  that  (sec.  2)  engagements  made 
Sondes,  before  9th  April,  1827,  for  resignation  in  favour  of  one  person 
named,  or  of  two  persons  named,  shall  be  valid  notwithstanding 
the  statute.  But  (sec.  8)  the  protection  is  not  to  extend  to 
engagements  not  made  bond  fide  for  the  purpose  expressed  in 
the  preceding  sections;  and  the  statute  is  not  to  be  construed 
as  compulsory  on  the  ordinary,  to  accept  the  resignation,  and 
by  (sec.  4)  it  is  provided,  that  if  the  person  specially  named 
in  the  engagement,  be  not  presented  within  six  months  after 
resignation,  that  the  person  having  resigned,  shall  be  deemed 
to  be  in  possession  of  the  spirituality,  and  the  resignation  shall 
be  void.  [The  Act  was  repealed  by  the  Statute  Law  Revision 
Act,  1878.; 


vol.  xxx.;     1827.     H.  L.     1  BLIGH  (N.  S.)  812—318. 


43 


Lord 
Rkdesdale. 

Lord  Eldon. 

[312] 


Ireland. — Court  of  Chancery. 

ATTORNEY-GENERAL  v.  MAYOR  and  1827. 

CORPORATION   op  DUBLIN.  ir*y  10. 

(lBligh(N.S.)  312-363.)  ^ 

The  Corporation  of  Dublin  having,  before  the  year  1777,  supplied  ynditurstt 
water  to  the  inhabitants  of  the  city  from  works  which  they  had  con- 
structed, but  the  rents  which  they  received  being  inadequate  to  the 
maintenance  of  the  water- works ;  by  the  Irish  Act  15th  &  16th  Geo.  III. 
the  owners  or  occupiers  of  houses  were  compelled  to  provide  branch- 
pipes  from  the  mains  of  the  company  to  the  houses,  and  the  Corporation 
were  empowered  to  charge  the  owners  or  occupiers  with  certain  fixed 
annual  rates  or  rents,  in  order  to  construct  new  mains  and  extend  their 
works,  to  borrow  money  for  those  purposes,  and  to  mortgage  the  rates 
for  the  repayment  of  the  money  so  borrowed. 

Under  the  authority  of  this  Act,  the  Corporation  from  time  to  time 
borrowed,  on  the  credit  of  the  water-rents,  various  sums  of  money, 
which  in  1809  amounted  to  67,800/. 

In  that  year  the  Corporation  obtained  a  new  Act  of  Parliament, 
(49th  Geo.  III.)  by  which  they  were  empowered  to  borrow,  at  stated 
annual  periods,  a  further  sum  amounting  to  32,200/.,  and  to  charge  the 
debt  upon  the  rates  granted  by  that  and  the  former  Acts.  The  Act 
further  required,  that  the  interest  of  the  money  borrowed  under  that 
Act  should  be  retained  out  of  the  rates  thereby  granted,  as  well  as  a 
further  sum  of  2,000/.  to  be  appropriated  as  a  sinking-fund  to  pay  off 
the  whole  debt  for  money  borrowed  under  that  and  the  former  Acts. 
The  Act  further  directed,  that  distinct  accounts  should  be  kept  of  the 
rates  received  under  the  Act,  and  that  the  surplus,  after  providing  for 
the  interest  of  the  whole  debt,  should  be  applied  in  laying  down  iron  or 
metal  main  and  service  pipes,  in  the  general  improvement  and  extension 
of  the  water- works,  and  to  increase  the  sinking-fund;  and  it  was 
declared,  that  the  rates,  being  granted  only  for  such  purposes,  'should 
not  be  subject  to  deductions,  except  for  collection,  nor  be  deemed  rates 
for  the  supply  of  water  as  for  sale. 

The  Act  then  provided  that  the  Corporation  should  furnish  annually, 
to  be  laid  before  Parliament,  an  account  of  the  sums  received  by  them 
under  that  and  the  former  Acts,  and  of  the  manner  in  which  the  same 
had  been  expended  and  applied.  Finally,  a  further  provision  was  made 
by  the  Act  for  the  appropriation  to  the  sinking-fund  of  any  further 
surplus  out  of  the  rates. 

In  1823,  an  information  and  bill  was  filed  on  behalf  of  the  inhabitants 
of  Dublin  paying  water-rates,  against  the  Corporation,  which,  stating 
various  acts  of  mismanagement  and  misappropriation  of  the  funds 
arising  from  the  rates ;  submitting  that  the  Corporation  were  trustees 
under  the  Act  of  rates  thereby  given,  for  uses  which  were  charitable  in 
their  nature ;  and  charging  that  the  conduct  of  the  Corporation  amounted 
to  a  breach  of  trust,  prayed  (among  other  things)  a  declaration  and 
execution  of  the  trust,  and  that  accounts  might  be  taken  of  the  rates 
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Att.-Gen.  received  by  the  Corporation,  and  the  application  thereof ;   of  the  sums 

*••  annually  applied  to  the  sinking-fund,  of  the  money  borrowed  and  due 

L   of0*'  on  *ne  cre<^  °*  ^e  ra*e8»  an(l  W^ich  had  been  applied  in  payment  of  the 

Dublin.  principal  and  interest  of  the  debt. 

To  this  information  and  bill  the  defendants  put  in  an  answer,  by 
which,  after  admitting  many  of  the  principal  facts,  and  setting  forth 
various  accounts,  they  submitted  that  they  were  not  trustees,  that  the 
purposes  specified  in  the  Acts  were  not  charitable  uses,  that  the  Act 
required  the  accounts  to  be  furnished  annually  to  the  Lord  Lieutenant 
to  be  laid  before  Parliament ;  which  having  been  done,  it  was  a  bar  to 
the  jurisdiction  of  the  Court,  of  which  matter  they  prayed  the  same 
benefit  as  if  they  had  pleaded  to  the  bill. 

Held  (reversing  the  judgment  in  the  Court  below)  that  the  Court  had 
jurisdiction  to  entertain  the  information  and  bill. 

[The  facts  of  this  case  are  sufficiently  stated  in  the  head  note, 
so  far  as  they  are  material  for  the  purpose  of  explaining  those 
portions  of  the  judgments  which  are  of  general  interest.] 

[  330  ]  Mr*  ShadweU  and  Mr.  Sugden,  for  the  appellants. 

.Their  arguments  are  practically  embodied  in  the  judgments.] 

[  ass  ]  The  Attorney -General  and  Mr.  Pepys,  for  the  respondents  : 

The  Act  of  the  49th  Geo.  III.  has  established  a  jurisdiction  to 
which  the  respondents  are  expressly  directed  to  submit  their 
accounts  of  the  revenue  received  by  virtue  of  that  Act  of  Parlia- 
ment, and  the  several  other  Acts  therein  recited  ;  and  the  accounts 
which,  by  the  information,  are  prayed  to  be  taken  under  the 
decree  of  the  Court  of  Chancery  of  Ireland,  have  accordingly 
been  duly  submitted  to,  and  have  been  finally  settled  by,  such 
jurisdiction. 

The  purposes  to  which  the  revenue  is  directed  to  be  applied, 
are  not  charitable  uses,  nor  are  the  Corporation  trustees  of  the 
revenue,  and  the  respondents  are  not  liable  to  render  any  account 
of  their  revenue  in  the  Court  of  Chancery,  at  the  suit  of  the 
Attorney-General,  or  any  other  relator  or  person  whomsoever. 

If  the  Court  of  Chancery  had  any  jurisdiction  over  the  accounts 
in  the  information  mentioned,  yet  it  would  be  contrary  to  the 
principles  and  practice  of  the  court  of  equity,  to  open  accounts 
finally  settled  by  a  competent  authority ;  particularly  when,  as 
in  the  present  case,  no  errors  are  proved  to  exist  in  the  accounts 
so  settled. 
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The  Lord  Chancellor  :+  Att.-Gen. 

r. 

I  cannot  advise  the  House  to  proceed  to  judgment  immediately.  The  Mayor, 
It  is  a  case  of  very  great  importance  to  the  parties,  and  more  so      Dublin. 
as  to  the  general  doctrine  to  be  established  or  overturned.  [  334  ] 

Only  two  cases  have  been  mentioned  which  bear  directly  upon 
the  main  question  in  the  cause.  J 

In  The  Attorney-General  v.  Brown,  the  question  was  much 
argued,  whether  the  fund  was  to  be  applied  to  a  charitable  use  ? 
After  the  argument,  it  appeared  to  me  that  it  was  a  charitable 
use.  But  that  was  not  *the  ground  of  the  judgment  in  that  case,  [  *333  ] 
whether  it  was  well  or  ill  founded ;  because  I  was  of  opinion  that 
the  Court  of  Chancery  had  jurisdiction  in  that  ease,  whether  it 
was  or  was  not  a  charitable  use. 

The  case  of  The  Attorney-General  v.  Heelis,  weakens  the 
authority  of  The  Attorney-General  v.  Brown;  because  much  of 
the  doctrine  of  the  Vice-Chancellor  in  the  former  case  is  not 
reconcileable  with  the  principle  of  the  decision  of  The  Attorney - 
General  v.  Brown. 

But  in  neither  of  those  cases  did  the  Court  look  sufficiently 
into  the  old  law  upon  the  subject. 

The  research  which  has  been  made  by  a  noble  Lord§  into  the 
old  books  as  to  the  writ  of  account,  rather  confirms  my  decision 
in  The  Attorney-General  v.  Brown,  than  the  judgment  in  The 
Attorney-General  v.  Heelis.  But,  without  looking  to  the  power  in 
the  common  law  to  enforce  the  account,  the  jurisdiction  being 
established  in  the  courts  of  equity,  it  will  be  necessary,  in 
reviewing  the  judgment  of  the  Court  below,  to  consider,  1.  The 
law  of  the  case  according  to  the  doctrines  of  a  court  of  equity,  if 
no  special  facts  except  the  case  out  of  the  ordinary  rule.  2. 
Supposing  the  courts  of  equity  to  have  jurisdiction  in  such  cases, 
whether  any  of  the  Acts  of  Parliament  passed  for  the  purposes 
in  question  destroy  the  jurisdiction  of  the  courts  of  equity  upon 
the  subject ;  that  is,  whether  such  powers  are  given  by  the  Act 
as  expressly,  or  by  necessary  implication,  displace  the  jurisdiction  ? 

t  At  the  conclusion  of  the  argu-  before  the  hearing,   1  Swanst.  308. 

ment.  And  The  Attorney- General  v.  Heel  is, 

\  The  Attorney-General  v.  Brotvn,  25  R.  R.   153  (2  Sim.  &  St.   67.)— 

1  Swanst.  265 ;  which  was  oompro-  0.  A.  S. 
mised  on  appeal  to  the  House  of  Lords,  §  Lord  Redesdale. 
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att.-Gen.     The  question  of  jurisdiction  is  the  more  material,  because  the 

The  Mayor,    Lord  Chancellor  of  Ireland  has  not  shewn  distinctly  what  his 

Dublin       opinion  would  have  been,  if  he  had  been  accurately  acquainted 

[  *336  ]       with  the  cases  of  The  Attorney ^General  v.  Brown,  and    The 

Attorney-General  v.  Heelis.     He  takes  notice  that  two  Judges  in 

England  have  differed  upon  the  question,  and  says  that  if  The 

Attorney-General  v.  Brown  is  right,  it  proceeds  upon  the  ground 

that  there  is  no  other  jurisdiction.     But  I  do  not  admit  that  The 

Attorney-General  v.  Brown  proceeds  upon  that  ground. 

*  *  #  *  * 

At  the  end  of  the  argument,  the  following  observations  were 
made  by 

Lord  Eedesdale  : 

There  has  not  been  in  this  case  a  sufficient  investigation  of 
the  ancient  law  and  practice  on  the  subject  of  account.  It  seems 
to  have  been  conceived  that  the  common  law  had  provided 
sufficient  means  for  calling  to  account  all  persons  liable  to  account. 
But  it  was  found  by  experience,  that  the  writ  of  account  was  a 
very  imperfect  and  inefficient  mode  of  proceeding. 

In  the  case  of  an  individual,  there  can  be  no  doubt,  that  if  a 
person  had  received  the  rents  of  an  estate  belonging  to  a  minor 
for  which  he  would  be  accountable,  the  law  provided  a  writ  to 
call  such  person  to  account,  and  to  compel  payment  of  what 
should  be  found  due  upon  the  account.  Yet  it  is  every  day's 
practice,  although  the  common  law  has  provided  this  remedy, 
for  courts  of  equity  to  take  upon  themselves  the  investigation  of 
accounts  on  behalf  of  infants  suing  by  their  next  friends.  The 
[  *337  ]  *writ  of  account  at  common  law,  did  not  exclude,  but  rather  was 
superseded  by,  the  jurisdiction  of  the  courts  of  equity  on  this 
subject ;  because  the  proceeding  in  equity  was  found  to  be  the 
more  convenient  mode  of  calling  parties  to  account, — partly  on 
account  of  the  difficulty  attending  the  process  under  the  old  writ 
of  account,  but  chiefly  from  the  advantage  of  compelling  the 
party  to  account  upon  oath,  according  to  the  practice  of  courts 
of  equity.     *     *     * 

The  practice  of  proceeding  by  information  or  by  bill  filed  in  a 
court  of  equity  has  arisen  from  the  difficulties  attending  the 
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process  by  writ.     The  King,  as  parens  patrue,  may  institute  a  att.-Gen. 

suit  by  his  Attorney-General.     It  is  not  essential  that  relators  the  Mayor, 

should  join  in  the  suit ;  but  it  is  the  common  course  to  join  them  jkJmjk 
in  the  suit,  in  order  that  the  defendants  may  not  be  oppressed, 

without  remedy,  by  vexatious  suits,  *the  relators  being  liable  to  [  *338  ] 
costs,  which  are  never  paid  by  the  Crown,     *     *     * 


LORD  ReDESDALE  :  March  8. 

This  is  an  information  which  was  filed  by  His  Majesty's  [  342  ] 
Attorney-General  in  Ireland,  in  consequence  of  an  investigation 
which  had  taken  place  respecting  certain  duties  which  were  to 
be  levied  upon  persons  who  are  householders  and  owners  of 
houses  in  the  city  of  Dublin,  and .  the  liberties  of  that  city,  for 
the  purpose  of  paying  the  Corporation  of  Dublin  a  remuneration 
for  the  supply  of  water,  which  was  to  be  afforded  to  the  citizens 
of  Dublin.  It  is  unnecessary  to  enter  into  the  whole  subject ; 
the  question  which  is  now  before  your  Lordships  being  properly 
merely  a  question  whether  a  proper  mode  of  proceeding  has  been 
adopted  in  this  case  for  the  purpose  of  compelling  the  Mayor 
and  Corporation  of  Dublin  to  account  for  certain  rates  which 
they  are  entitled  to  receive  under  the  authority  of  an  Act  of 
Parliament,  and  to  apply  them  according  to  the  terms  of  that 
Act  of  Parliament,  or  whether  the  persons  who  have  instituted 
this  suit  have  not  mistaken  their  remedy,  because  another  juris- 
diction is  supplied  by  the  Act  which  authorized  the  establishment 
of  those  rates  and  duties,  or  by  a  more  general  Act  which 
directed  certain  public  accounts  to  be  taken  in  a  particular  way. 
Looking  into  a  note  with  which  I  have  been  furnished  of  what 
was  the  judgment  of  the  Lord  Chancellor  of  Ireland,  I  find 
that  he  thought  fit  to  dismiss  this  information  as  being  im- 
properly instituted,  and  that  judgment  seems  to  be  founded  upon 
an  idea  that  there  was  another  jurisdiction,  and  that  that  juris- 
diction was  before  the  Commissioners  of  Public  Accounts. ,  It 
has  been  contended  at  your  Lordships'  bar,  that  there  is  no 
jurisdiction,  in  consequence  of  the  Act  *which  creates  these  duties  [  *34*  ] 
having  directed  that  the  Mayor  and  Corporation  of  Dublin  should 
lay  their  accounts  before  the  two  Houses  of  Parliament.  It 
seems  to  me  moat  singular,  that  directing  the  accounts  to  be 
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att.-Gen.  laid  before  the  two  Houses  of  Parliament,  who  are  perfectly 
The  Mayob,   incompetent  to  take  the  accounts,  who  never  act  in  the  character 

Dublin.  °*  a  Court  °*  Justice  for  any  such  purpose,  that  the  mere  laying 
those  accounts  before  the  two  Houses  of  Parliament,  should 
defeat  every  jurisdiction  which  would  have  a  right  to  take  those 
accounts  if  that  provision  had  not  been  made.  I  do  not  find 
that  the  Lord  Chancellor  of  Ireland  so  considered  it ;  he 
conceived  that  the  accounts  might  be  properly  taken  under  the 
Commissioners  for  examining  and  taking  the  public  accounts,  as 
they  are  called.  The  Act  passed  for  the  purpose  of  taking  and 
directing  the  manner  of  taking  the  public  accounts;  that  is, 
accounts  relating  to  the  public  monies  applied  for  the  public 
purposes  of  Government,  which  may  be  for  special  purposes 
directed  by  the  Government  of  the  country  ;  proceeds,  it  is  true, 
to  give  to  the  Commissioners  of  Public  Accounts  a  jurisdiction 
with  respect  to  certain  establishments  to  which  either  the 
Parliament  of  Ireland,  whilst  it  was  a  separate  Kingdom,  or  the 
Parliament  of  the  United  Kingdom  after  the  Union,  had  granted 
certain  sums  of  public  money  in  assistance  of  their  funds ;  but 
all  those  are  specially  enumerated  in  the  Act,  and  distinguished 
from  what  are  called  public  accounts,  it  being  the  clear  con- 
struction of  the  Act,  that  what  are  called  public  accounts  are  the 
accounts  of  the  application  of  public  money — that  money  which 
belongs  to  the  State,  and  not  the  application  of  money  not 
belonging  to  the  State.     If  a  general  jurisdiction  of  this  descrip- 

[  *344  ]  tion  had  been  intended,  the  Act  of  *Parliament  would  unnecessarily 
have  mentioned  these  particular  establishments.  There  was  no 
occasion  to  mention  them,  according  to  the  argument  in  this 
case:  but  by  mentioning  them  specially  and  particularly,  it  is 
clear  that  the  Act  of  Parliament  did  not  intend  by  the  words 
"  public  accounts,"  to  include  any  accounts  of  this  description. 
I  take  it  therefore  to  be  perfectly  clear,  that  the  Act  of  Par- 
liament for  taking  the  public  accounts  does  not  extend  to  this 
case.  *  *  *  Look  at  the  Act  of  Parliament  for  taking  public 
accounts  of  any  kind,  either  the  public  accounts  relating  to  the 
public  money,   or  those  particular  cases  which   are   specially 

[  *845  ]  mentioned  in  the  Act,  in  which  a  jurisdiction  *is  given  to  them. 
If  those  Commissioners  report  any  balance  or  misapplication, 
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what  is  the  mode  of  proceeding  ?  The  Act  of  Parliament  says,  Att.-Gen. 
it  shall  be  by  information,  by  proceedings  on  the  part  of  the  the  Ma  yob, 
Attorney-General,  according  to  the  ordinary  course  of  proceeding,  Dublin 
for  the  purpose  of  compelling  those  who  have  money  in  their 
hands  which  ought  to  have  been  applied  to  a  particular  purpose, 
to  apply  it  either  to  that  purpose,  or  to  pay  it  into  the  Exchequer, 
in  the  manner  in  which,  according  to  the  result  of  this  transac- 
tion, the  money  ought  to  be  applied.  Does  it  not  shew,  with 
respect  to  accounting  for  any  part  of  the  public  revenue,  that 
proceedings  must  be  had  to  enforce  the  payment  of  that  money, 
or  the  execution  of  that  which  the  Commissioners  of  Public 
Accounts  should  report  ought  to  be  done  ?  I  therefore  confess 
that  I  cannot  conceive  what  objection  there  can  possibly  be  to 
the  mode  of  proceeding  which  has  been  adopted  in  this  case, 
because  there  never  should  be  a  wrong  without  a  remedy.  Our 
law  will  not  allow  such  a  defect  of  justice ;  our  law  has  provided 
certain  modes  of  proceeding  in  different  cases,  and  the  ancient 
law  generally  proceeded  by  certain  regular  forms,  which  were 
writs  contained  in  a  collection  called  the  Eegister  of  Writs, 
which  writs  were  renewed  according  to  certain  cases  which  had 
occurred,  by  the  persons  authorized  to  frame  the  minutes. 

It  was  specially  enacted  by  a  very  ancient  statute,  that  if  the 
forms  which  had  been  provided  were  insufficient  for  particular 
purposes,  the  persons  authorized  by  the  Act  sbould  devise  new 
writs  for  the  purpose.  But  circumstances  (which  we  see  by 
referring  particularly  to  them)  induced  the  persons  who  had 
that  authority  to  be  very  sparing  in  the  exercise  of  it,  and  in 
consequence  of  that  practice,  *the  particular  writs  which  were  [  *346  ] 
actually  framed  either  by  the  ancient  law  or  under  the  authority 
of  this  particular  law,  were  not  always  adapted  to  the  purposes 
for  which  they  were  designed ;  but  if  no  new  writ  was  framed  for 
the  purpose,  the  courts  of  law  were  content  to  use  the  writs,  such 
as  they  found  them,  and  apply  them,  though  in  some  cases  not 
exactly  conformable  to  the  exigency  of  the  writs,  and  the  reason 
given  was,  that  no  other  writ  was  provided,  and  the  wrong  must 
not  be  without  a  remedy. 

The  law  of  Ireland  is  founded  upon  the  law  of  England,  by  the 
adoption  of  the  law  of  England  in  Ireland ;  and  in  the  establish- 
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att.-gen.     ment  of  the  Courts  in  Ireland,  the  same  law  which  remains  in 
the  Mayor,    England  with  respect  to  the  Court  of  Chancery,  the  Court  of 

Dublin.  King's  Bench,  and  the  Court  of  Exchequer,  became  the  law  of 
Ireland  ;  and,  therefore,  if  in  this  country  a  remedy  was  provided 
by  writ,  a  remedy  by  writ  might  also  be  had  in  Ireland.  Looking 
into  the  Register  of  Writs  in  this  country,  it  seems  to  me  that 
the  remedy  which  was  provided  by  the  ancient  law  was  an 
imperfect  remedy,  but  a  remedy  was  provided  by  the  ancient  law 
for  a  case  of  this  kind.  In  early  times,  our  Kings  took  upon 
themselves  by  prerogative  to  grant  certain  duties  very  much 
resembling  these  duties,  for  the  benefit  of  towns  and  cities;  to 
wall  towns,  to  pave  towns,  and  for  various  other  purposes. 
There  are,  in  the  Register,  writs  expressly  adapted  to  that 
purpose,  reciting  the  grant,  by  some  remote  ancestor  of  the 
King,  of  certain  duties  which  were  to  be  applied  to  the  walling 
of  towns,  or  paving  towns,  or  other  public  purposes ;  and  that 
those  duties  so  taken  had  not  been  so  applied ;  and  not  having 
been  so  applied,  the  writ  authorized  certain  persons  to  call  before 

[  *347  ]  them  the  persons  whose  duty  it  was  to  *account,  and  to  direct 
whatever  should  be  in  their  hands  to  be  applied  according  to  the 
original  intention  of  the  grant,  until  the  whole  should  be  applied 
according  to  the  intention  of  the  grant. 

We  are  referred  to  the  statute  of  Elizabeth,  with  respect  to 
charitable  uses,  as  creating  a  new  law  upon  the  subject  of 
charitable  uses.  That  statute  only  created  a  new  jurisdiction,  it 
created  no  new  law ;  it  created  a  new  and  ancillary  jurisdiction  ; 
a  jurisdiction  borrowed  from  the  elements  which  I  have  men- 
tioned ;  a  jurisdiction  created  by  a  commission  to  be  issued  out 
of  the  Court  of  Chancery  to  inquire  whether  the  funds  given  for 
charitable  purposes  had  or  had  not  been  misapplied,  and  to  see 
to  their  proper  application:  but  the  proceedings  of  that  com- 
mission were  made  subject  to  appeal  to  the  Lord  Chancellor,  and 
he  might  reverse  or  affirm  what  they  had  done,  or  make  such 
order  as  he  might  think  fit  for  reserving  the  controlling  juris- 
diction of  the  Court  of  Chancery,  as  it  existed  before  the  passing 
of  that  statute,  and  there  can  be  no  doubt  that,  by  information 
by  the  Attorney-General,  the  same  thing  might  be  done.  While 
proceedings  under  that  statute  were  in  common  practice,  (as 
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appears  in  that  collection  which  is  called   Duke's   Charitable     att.-Gen. 

Uses,)  you  will  find  it  stated,  that  in  certain  cases,  although  a  the  Mayor, 

commission  might  issue  under  the  statute,  an  information  by  the      DtiMjjf 

Attorney-General  was  the  better  remedy.     In  process  of  time, 

indeed,  it  was  found  that  the  commission  of  charitable  uses  was 

not  the  best  remedy,  and  that  it  was  better  to  resort  again  to  the 

proceedings  by  way  of  information  in  the  name  of  the  Attorney  - 

General.     The  right  which  the  Attorney-General  has  to  file  an 

information  is  a  right  of  prerogative  ;  the  King,  as  parens  patrue, 

has  a  right,  by  his  proper  officer,  to  call  upon  *the  several  courts       L  *3*8  ] 

of  justice,  according  to  the  nature  of  their  several  jurisdictions, 

to  see  that  right  is  done  to  his  subjects  who  are  incompetent  to 

act  for  themselves,  as  in  the  case  of  charities  and  other  cases ; 

the  case  of  lunatics,  where  he  has  also  a  special  prerogative  to 

take  care  of  the  property  of  a  lunatic ;  and  where  he  may  grant 

the  custody  to  a  person  who,  as  a  committee,  may  proceed  on 

behalf  of   the   lunatic ;  or  where   there  is  no   such  grant  the 

Attorney-General  may  proceed  by  his  information.     *     *     * 

If  persons  are  entitled  to  the  benefit  of  a  trust  of  any  descrip-  [  349  ] 
tion ;  for  instance,  persons  who  are  interested  in  a  fund  which 
for  a  certain  period  is  to  be  applied  to  the  extinction  of  a  debt ; 
are  they  not  to  have  a  right  to  call  from  time  to  time  for  an 
account,  for  the  purpose  of  seeing  that  every  sum  as  it  has  been 
received,  should  be  applied  according  to  the  exigency  of  the 
particular  trust,  as  in  the  extinction  of  so  much  of  the  principal 
of  the  debt  to  which  it  could  be  applied,  and  consequently  in 
extinction  of  so  much  of  the  interest,  reducing  the  amount  of 
the  interest  by  degrees,  and  thus  effecting  the  earlier  reduction 
of  the  principal  of  the  debt?  Even  suppose  the  Court  of 
Commissioners  of  the  Public  Accounts  have  a  right  to  take  the 
accounts,  and  they  find  that  monies  to  the  amount  of  near 
40,000f.  have  *not  been  applied  according  to  the  terms  of  the  [  *350  ] 
Act  of  Parliament,  is  it  the  same  thing  merely  to  call  for  the 
account  to  ascertain  the  default  of  that  sum  of  40,000Z.,  and  to 
compel  the  proper  application,  even  with  interest?  because,  if 
it  had  been  applied  according  to  the  directions  of  the  Act  of 
Parliament,  it  would  have  operated  so  much  quicker  to  the 
extinction  of  the  debt. 
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Att.-Gek.        Under  these  impressions,  I  confess  I  am  at  a  loss  to  conceive 
The  Mayor,    upon  what  ground  the  account  now  sought  by  this  information 

Dublin,  can  be  resisted.  That  it  is  a  case  in  which  the  Mayor  and 
Corporation  of  Dublin  are  accountable  persons ;  in  which  an 
Act  of  Parliament  has  provided  particular  directions  for  the 
manner  in  which  they  should  apply  what  they  should  receive 
under  the  authority  of  that  Act,  is  not  a  question.  The  accounts 
which  they  are  ordered  to  render  to  the  two  Houses  of  Parliament, 
,  are  mere  accounts  upon  which  nothing  can  be  done  but  as  the 
two  Houses  of  Parliament  might  think  fit  to  direct,  when  one 
House  of  Parliament  might  proceed  one  way,  and  the  other 
House  another  way.  And,  after  all,  if  one  House  were  to 
appoint  a  Committee  to  examine  into  these  accounts,  and  to 
inquire  of  the  persons  who  are  about  to  come  before  them,  as  it 
were,  rendering  those  accounts,  and  they  rendered  those  accounts, 
what  could  the  House  do  when  it  had  taken  the  accounts  ?  could 
it  order  payment  ?  and  is  that  a  part  of  the  jurisdiction  of  the 
House  of  Commons,  or  of  this  House,  proceeding  as  a  House  of 
Parliament,  and  not  as  a  Court  of  Justice  ?  We  should  be  acting 
•  against  the  constitution  of  the  country,  if  we  assumed  any  such 

[  *3&i  ]  authority.  It  would  be  rather  extraordinary  *doctrine  to  hold 
that  either  House  of  Parliament,  independent  of  the  other  House 
of  Parliament  and  the  Crown,  can  act  for  any  legislative  purpose, 
or  for  any  purpose  except  so  far  as  this  House  is  constituted  a 
Court  of  Judicature,  in  which  capacity  it  must  act  as  a  Court 
of  Judicature.  The  House  of  Commons,  for  certain  purposes, 
is  capable  of  acting  as  the  public  accuser,  but  the  House  of 
Commons  might  just  as  well  attempt  to  try  and  condemn  a 
person  whom,  according  to  the  usage  and  practice  of  Parliament 
they  thought  fit  to  impeach,  as  proceed  in  the  manner  in  which 
it  is  suggested  in  argument  they  might  proceed.  Those  who 
constitute  the  House  better  understand  the  constitution  of  the 
Government  of  this  country,  than  to  attempt  any  such  proceeding. 
There  was  a  time  when  such  proceedings  were#  attempted,  but  the 
result  was  the  overthrow  of  that  constitution  of  which  the  House 
of  Commons  formed  a  part. 

I  conceive,  therefore,  that  with  reference  to  this  case,  there 
can  be  no  doubt  but  that,  in  default  of  any  other  jurisdiction, 
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the  Court  of  Chancery  in  Ireland  had  the  jurisdiction  by  the     att,-Gen. 
information  of  the  Attorney-General,  with  or  without  a  relator ;  the  Mayor, 
for   the  Attorney-General   might  have   filed   this   information      Dublin. 
without  a  relator.     The  relator  is  introduced  properly  by  the 
Attorney-General,  that  there  may  be  some  person  responsible 
for  the  costs  of  the  proceedings,  if  finally  there  should  be  an 
opinion  in  the  Court  that  the  information  has  been  improperly 
instituted,  or  if  in  the  course  of  the  proceedings  it  should  be  in 
any  manner  improperly  conducted.    It  is  for   the   benefit  of 
the  subject  that  the  Attorney-General  in  all  those  proceedings 
provides  persons  to  *be  responsible  as  relators  in  the  information,      [  *352  ] 
that  the  Court  may  award  against  them  what  the  Court  cannot 
do  against  him. 

Under  these  impressions,  it  seems  to  me  that  it  is  your 
Lordships'  duty  to  reverse  the  decree  which  has  been  pro- 
nounced.    *     *     * 

The  Eabl  of  Eldon  :  M<*y  1(>- 

The  mere  question  here  is,  whether  the  Lord  Chancellor  of  [  356  ] 
Ireland  did  right  in  having  dismissed  this  information,  and 
having  dismissed  it  with  costs.  There  was  no  place  for  much 
argument  on  the  question,  whether,  regard  being  had  to  the 
nature  of  the  case  stated  in  this  information,  the  Court  of 
Chancery  had,  or  had  not,  a  jurisdiction.  The  Lord  Chancellor 
of  Ireland  being  of  opinion,  that  if  the  Court  of  Chancery  had 
jurisdiction  independently  of  the  circumstances  which  formed 
the  ground  of  the  decision,  yet  there  are  peculiar  circumstances 
in  the  case  that  would  deprive  the  Court  of  its  jurisdiction. 

When  this  case  was  argued  at  the  Bar,  two  cases  were  cited, 
which  had  been  heard  in  the  Court  of  Chancery  in  England,  one 
before  myself,  the  case  of  The  Attorney-General  v.  Brown,  and 
another,  I  believe,  by  the  present  Master  of  the  Bolls,  The 
Attorney-General  v.  Heelis ;  and  it  is  but  fit  to  state  that 
although  I  was  of  opinion,  in  that  case  of  The  *  Attorney-General  I  *357  ] 
v.  Brown,  that  the  purpose  for  which  certain  tolls  were  appro- 
priated, was  a  purpose  that  made  the  establishment  of  those 
tolls,  an  establishment  for  a  charitable  use,  I  was  of  opinion  it 
was  not  necessary  that  it  should  be  a  charitable  use,  to  give  the 
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Att.-Gkn.  Court  of  Chancery  jurisdiction  upon  the  subject.  But  my  judg- 
The  Mayor,  ment  in  that  case  proceeded  upon  this  ground :  that  the  Court 
Dublin.  **ad  a  jurisdiction  to  call  upon  persons  intrusted  with  the  appli- 
cation of  those  tolls,  which  were  granted  for  the  purpose  of 
supporting  banks  to  protect  the  land  from  the  inroads  of  the  sea. 
I  thought  that  the  Court  of  Chancery  had  a  right  to  direct  an 
account  of  those  tolls  to  be  taken.  The  authority  of  that  case 
is  considerably  weakened  by  the  opinion  given  by  the  present 
Master  of  the  Bolls,  then  Vice-Chancellor,  in  the  case  of 
The  Attorney-General  v.  Heelis,  inasmuch  as  the  reasons  on 
which  he  proceeded,  were  considerably  different  from  those  on 
which  the  judgment  was  founded  which  I  thought  myself  bound 
to  give,  in  the  prior  case  of  The  Attorney-General  v.  Brown. 

The  Lord  Chancellor  of  Ireland,  in  the  present  case,  was  of 
opinion  that,  inasmuch  as  the  Act  of  Parliament  had  directed 
the  accounts  to  be  laid  before  the  Lord  Lieutenant  of  Ireland, 
and  before  Parliament  or  before  the  Commissioners  of  Public 
Accounts,  that  such  a  direction  constituted  another  jurisdiction, 
and  that,  therefore,  the  Court  of  Chancery  had  no  jurisdiction 
upon  the  subject.  To  the  industry  of  a  noble  and  learned  Lord,* 
we  are  indebted  for  having  established,  in  what  he  stated  for 
your  Lordship's  consideration,  that  old  authorities  justified  him 
[  *358  ]  in  saying  that  a  writ  of  account  *might  be  brought,  according  to 
the  old  forms  of  the  law,  for  the  purpose  of  calling  such  parties 
to  account,  and  he  reasoned  satisfactorily,  at  least  to  my  humble 
judgment,  that  if  a  writ  of  account  could  have  been  maintained, 
a  suit  in  Chancery  would  be  also  capable  of  being  maintained, 
unless  the  jurisdiction  of  the  Court  was  expressly,  or  by  necessary 
implication,  taken  away. 

The  Lord  Chancellor  of  Ireland,  adverting  to  that  case  of 
The  Attorney-General  v.  Brown,  stated,  that  according  to  the 
facts  embodied  in  the  report  of  the  case,  it  appeared  that  there 
was  no  other  jurisdiction,  and  that  the  Court  of  Chancery  in 
England  probably  was  induced,  by  that  circumstance,  to  think 
there  must  be  a  remedy  somewhere,  and  that  therefore  the 
Court  of  Chancery  was  competent  to  decree  the  account  which, 
in  that  case,  the  Court  directed  to  be  taken.    I  am  most  clearly 

*  Lord  Bedeedale. 
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of  opinion,  that,  admitting  the  Act  of  Parliament  ordered  this  att.-Gbn. 
account  to  be  laid  before  the  Lord  Lieutenant,  who  is  to  lay  the  the  Mayor, 
account  before  Parliament,  and  that  the  Commissioners  of  Public  t^m^. 
Accounts,  have  some  authority  likewise  in  taking  such  accounts, 
that  this  provision  does  not  oust  the  jurisdiction  of  the  Court  of 
Chancery,  because  that  jurisdiction  cannot,  in  my  judgment,  be 
taken  away  but  by  express  words,  or  by  words  creating  a  neces- 
sary implication  to  that  effect ;  and,  in  every  view  which  I  can 
take  of  this  case,  I  cannot  imagine  why  the  direction  that  the 
Lord  Lieutenant  should  be  informed  of  the  state  of  the  accounts, 
and  that  the  Commissioners  of  Public  Accounts  should  look  into 
these  matters,  and  that  Parliament  should  have  the  accounts 
laid  before  them,  should  have  such  an  effect.  It  appears  to  me 
that  those  are  measures  *rather  ancillary  to  the  jurisdiction  of  [  *or>9  ] 
the  Court  of  Chancery  than  measures  to  oust  the  Court  of 
Chancery  from  its  jurisdiction.  Upon  the  whole,  I  cannot  enter- 
tain a  doubt  that,  in  this  case,  the  Court  of  Chancery  has  a 
jurisdiction  which  has  not  been  taken  away  by  any  enactment 
contained  in  this  Act  of  Parliament  regulating  those  institutions 
to  which  it  refers.  My  opinion  is,  that  in  this  case  the  Court  of 
Chancery  having  jurisdiction,  the  bill  ought  not  to  have  been 
dismissed.     *     *     * 


* 
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England. — Court  of  Chancery. 
HEMING  v.  CLUTTERBUCK.t 

(1  Bligh  (N.  S.)  479—496;  S.  C.  nom.  Hemming  v.  Gurrey,  1  Dow  &  CI.  35 — *2.) 

G.  H.,  by  a  testamentary  paper  in  the  form  of  a  regular  will,  naming 
executors  and  bequeathing  the  residue,  bequeaths  "  to  his  wife  500/. 
sterling  per  annum  for  her  life,  to  be  placed  in  and  payable  out  of  the 
long  annuities,  to  stand  in  her  name  and  &c,  (Trustees)  and  at  her 
decease,  to  my  father  T.  H.  for  life,  remainder  to  my  cousin  R.  H.,  son 
of  my  uncle,  absolutely,"  &c.  By  a  second  testamentary  paper,  dated 
four  months  after  the  first,  and  beginning  in  the  regular  form  of  a  will, 
but  not  naming  executors,  nor  bequeathing  the  residue,  the  testator 
gives  "  to  his  wife  so  much  money  as  will  purchase  5001.  sterling  per 
annum,  in  the  Long  Annuities  granted  by  Government,  the  income 
thereof  to  be  received  by  her  during  her  life  for  her  own  use,  and  at  her 
death,  to  my  child  or  children  for  their  own  use  and  benefit  equally :  in 
default  of  issue,  then  to  my  father  T.  H.  for  his  life,  and  at  his  death  to 
go  to  my  cousin  B.  II.  absolutely,"  the  principal  to  be  in  the  name 
of  &c.  (wife  and  trustees). 

Each  of  the  testamentary  papers  contained  a  great  number  of  legacies, 
and  in  a  large  majority  of  the  bequests  they  were  precisely  in  similar 
terms.  In  the  case  of  two  of  the  legacies  given  by  the  second  will,  the 
testator  expresses  that  they  are  to  be  "in  lieu  of  any  other  annuity  he 
may  have  granted  "  to  those  legatees.  This  precaution  is  omitted  in  the 
case  of  the  legacy  to  the  wife  with  remainder,  Ac.  The  two  papers  were 
proved  in  the  Ecclesiastical  Court  as  one  will. 

Held  in  the  Court  below  without  doubt,  that  the  second  legacy  was  ;i 
substitution  for  the  first.  Held  on  appeal,  that  it  was  a  case  of  great 
doubt  and  difficulty,  but  the  judgment  was  affirmed. 

The  question  in  this  appeal  arose  upon  the  construction  to  be 
put  upon  two  paper  writings,  dated  respectively  the  28th  of  May, 
1780,  and  the  26th  of  August,  *1780, — the  former  marked  as  an 
exhibit  in  the  Ecclesiastical  Court  with  the  letter  F,  and  the 
latter  marked  as  an  exhibit  in  the  Ecclesiastical  Court  with  the 
letter  G, — of  which  as  constituting  the  last  will  and  testament 
of  George  Heming,  probate  was  granted  by  the  Prerogative  Court 
to  Thomas  Ludbey  and  James  Gurry. 

These  paper  writings  were  in  the  words  and  figures,  and 
written  with  the  interlineations,  and  in  the  manner  following : — 

"F" 
"  In  the  Name  of  God  Amen  " 

"  I  George  Heming  of  Bond  Street  in  the  City  of  Westminster 


t  Wilson  v.  VLtary  (1872)  L.  R.  7  Ch.  448,  41  L.  J.  Ch.  342. 
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Goldsmith  being  of  perfect  mind  and  memory  make  this  my  last      Heming 
Will  and  Testament."  cltjttbb- 

"  Imprimis  I  bequeath  to  my  dear  &  faithful  Wife  Ann  Heming  BUCK# 
Five  hundred  pounds  sterling  P.  annum  for  her  life  to  be  placed 
in  and  payable  out  of  the  Long  Annuities  And  to  stand  in  her 
Name  and  in  the  Names  of  my  dear  Father  Thomas  Heming  my 
valued  friend  Thomas  Ludbey  &  my  worthy  Kinsman  James 
Gurry  In  trust  for  the  use  of  my  Wife  for  her  life  payable  half 
yearly  &  at  her  decease  to  my  Father  Thomas  Heming  for  his 
life  remainder  to  my  Cousin  Richard  Heming  Son  of  my  Uncle 
George  Heming  &  absolutely  for  his  use  upon  his  attaining 
twenty-five  years  of  age  if  the  forenamed  parties  are  dead,  till 
that  time  in  the  same  Trusts  the  parties  interested  to  chuse  a 
new  Trustee  upon  the  death  of  either  taking  place  " 

"To  Eleanor  Gurry  Wife  of  the  aforesaid  James  Gurry  I 
bequeath  Fifty  pounds  sterling  P.  annum  for  her  life  out  of  the 
Long  Annuities  and  in  the  same  Trusts  as  above  remainder  of 
the  term  after  her  death  to  the  Children  of  Eleanor  Gurry  by 
James  *Gurry  share  and  share  alike  upon  their  becoming  of  age  [  *m  ] 
each  Child  to  have  their  respective  share  transfer'd  to  them  but 
the  foregoing  devise  is  not  to  take  place  except  James  and  Eleanor 
Gurry  do  assign  their  share  in  an  Estate  called  the  Barrow  to 
John  Weaver  and  his  Wife  as  is  after  directed  in  the  fullest 
manner  in  their  power  " 

"  To  Jane  Gilley  and  Benetta  Gilley  I  do  bequeath  Fifty 
pounds  P.  Annum  to  each  of  them  for  life  in  the  same  Trusts  as 
aforesaid,  but  in  both  instances  the  name  of  the  parties  intended 
to  be  benefitted  to  stand  in  the  Bank  Books  with  the  Trustees 
and  in  case  of  the  death  of  either  Jane  or  Benetta  the  deceased 
Interest  for  the  remainder  of  the  term  to  go  to  my  Wife  absolutely 
and  at  her  disposal  but  in  case  of  her  death  previous  then  to 
Thomas  or  Richard  Heming  as  before." 

"  To  Catherine  Gilley  Two  hundred  and  fifty  pounds  sterling 
provided  she  assign  all  her  Interest  in  the  Barrow  to  John 
Weaver  &  Wife  And  I  recommend  her  to  place  it  in  the  Long 
Annuities  for  her  Life  &  convey  it  to  her  Children  if  any  as  she 
may  be  married  for  aught  I  know  &  if  so  I  hope  happily  believing 
her  deserving." 
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"  To  John  &  Mary  Weaver  I  bequeath  the  share  of  James 
Gurry  &  Wife  Catherine  Gilley  &  the  2  shares  I  bought  of 
Jane  &  Benetta  Gilley  And  I  request  my  wife  will  assign  her 
share  in  the  Barrow  Estate  absolutely  to  John  &  Mary  Weaver 
for  their  joint  lives  &  at  their  decease  to  their  Children  equally 
But  I  recommend  them  to  sell  the  Estate  But  if  so  they  must 
place  the  Money  in  the  trusts  aforesaid,  for  the  use  of  their 
Children  at  their  death  &  when  of  age  or  forfeit  this  Bequest." 

"  To  my  Wifes  5  Sisters  Fifty  pounds  each  over  &  *above  all 
the  foregoing  bequests  they  giving  up  all  papers  they  may  hold 
respecting  payment  of  Money  especially  Jane  &  Benetta." 

"  To  my  dear  Wife  my  Estate  at  Edgeware  absolutely  as  she 
seemed  fond  of  it  But  request  she  never  Builds  there  to  make  a 
Besidence  knowing  altho'  she  likes  it  now  it  would  not  be  suitable 
for  to  reside  at — if  she  does  not  part  with  it  I  recommend  it  to  be 
left  by  her  to  Richard  Heming/ ' 

"I  leave  to  Felix  Vaughan  Son  of  Samuel  Vaughan  Five 
hundred  pounds  in  the  same  trust  till  of  age  then  absolutely 
hoping  he  will  be  advised  by  my  Trustees." 

"  I  leave  to  Thomas  Laver  as  some  return  for  his  Fathers 
faithful  services  Five  hundred  pounds  in  the  same  manner  as  I 
have  done  above  to  Felix  Vaughan." 

"  To  my  respected  friend  Alex.r.  Baxter  Esq?  a  piece  of  Plate 
of  One  hundred  Guineas  value  if  he  be  alive  at  my  decease." 

"  To  Mary  Mapletoft  and  Beatrix  Peirce  each  one  hundred 
Guineas  for  their  sole  use  &  benefit." 

"  To  my  dear  Wife  Three  thousand  pounds  absolutely  at  her 
disposal  &  to  her  sole  use." 

"  To  my  dear  Father  my  share  of  Ingatestone  Estate  &  to  him, 
Thomas  Ludbey  and  James  Gurry  my  three  Executors  Five 
hundred  pounds  each  &  likewise  to  my  Wife  all  my  Household 
Furniture  Pictures  &  whatever  I  may  die  possess'd  of,  the  rest 
and  residue  of  all  my  effects  appointing  her  to  act  as  Trustee  in 
conjunction  with  the  above  named  believing  firmly  she  will 
benefit  and  shew  kindness  to  all  those  she  knew  I  esteemed  or 
that  were  deserving — I  likewise  bequeath  my  esteemed  Friend  John 
Brewster  Esq?  One  hundred  Guineas  if  his  death  takes  place 
previous  to  mine  then  equally  to  his  Children." 
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"  as  to  my  Wife,  if  she  does  marry  again  which  I  by  no  means 
disapprove  of  I  hope  she  will  gain  one  deserving  her  &  that  will 
esteem  her  as  she  deserves — only  advising  her  to  have  her 
fortune  settled  upon  her  &  her  Children  previous  to  Marriage — 
Witness  my  hand  this  twenty-eighth  of  May  Seventeen  hundred 
and  eighty." 

"  Geo.  Heming." 
"G" 

"  In  the  Name  of  God,  Amen— Aug  *  26?  1780." 

11 1  George  Heming  of  Bond  Street  Goldsmith  being  of  sound 

Mind  &  Memory  do  make  &  ordain  this  to  be  my  last  Will  and 

Testament 

"  Imprimis  I  bequeath  to  my  dear  Wife  Anne  Heming  formerly 

Anne  Gilley  so  much  Money  as  will  purchase  Five  hundred 

pounds  sterling  P.  Annum  in  the  Long  Annuities  granted  by 

Government  &  the  Income  thereof  to  be  received  by  the  said  Ann 

"  Heming  during  her  life  &  a* 

"  hor  doaoQzc  t:  be 

"  for  her  own  use 

Child  or  Children 
"  &  benefit  and  at  her  death  to  my 

"  for  their  own  use  and  benefit  equally  in  default  of  Issue  then  to  my 
"  Father  Thomas  Heming  for  his  life 
"  and  at  his  death  to  go  to  my  Nephew  Eichard  Heming 
for  the  remainder  of  the  term  or  absolutely  at  his  disposal 
when  the  said  Ann  and  Thomas  Heming  are  both  dead 
the  Principal  at  my  death  to  be  placed  in  the  Names  of 
Ann  Heming  my  Wrife  my  dear  Father  Thomas  Heming 
my  valued  friend  Thomas  Ludbey  and  my  worthy  kinsman 
James  Gurry  In  trust  for  the  said  Ann  or  my  Children 
and  Thomas  *Heming — during  their  lives  respectively 
supposed  at  about " 900 

"  I  bequeath  to  my  Nephew  Richard  Heming  after  the 
4.  following  shares  are  purchased  &  assigned  over  to  my 
Executors  all  the  Estate  called  the  Barrow  in  the  County 
of  Hereford" 1000 

"I  bequeath  to  John  &  Mary  Weaver  two  hundred 
pounds  provided  they  assign  their  share  and  right  in  the 
Barrow  Estate  to  my  Executors  " 200 
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"  I  likewise  bequeath  to  the  said  Mary  Weaver  Fifty 
pounds  P.  Annum  in  the  Long  Annuities  for  her  life  &  at 
her  death  to  the  Issue  of  her  Body  by  John  Weaver  in 
default  of  Issue  then  at  her  disposal "     -        -        -        -      900 

"  I  bequeath  to  James  and  Eleanor  Gurry  in  like  manner 
two  hundred  pounds  for  their  share  in  the  Barrow  Estate  "       200 

"I  bequeath  to  Eleanor  Gurry  Wife  of  James  Gurry  Fifty 
pounds  P.  annum  in  the  Long  Annuities  for  her  life  and 
at  her  death  equally  to  the  Issue  she  may  have  by  James 
Gurry  in  default  of  Buch  Issue  then  at  her  disposal "        -      900 

"  To  Jane  Gilley  I  bequeath  Fifty  poundB  P.  annum  in 
the  Long  Annuities  absolutely  at  her  disposal  in  lieu  of 
any  other  Annuity  I  may  have  granted  to  her  "        -        -       900 

"  To  Benetta  Gilley  I  bequeath  fifty  pounds  P.  Annum 
in  the  Long  Annuities  at  her  disposal  in  lieu  of  any  other 
Annuity  I  may  have  granted  to  her "  -        -        -      900 

"  To  Catherine  Gilley  Sister  of  the  before  named  I 
bequeath  three  hundred  pounds  provided  *she  do  make  a 
good  assignment  of  her  share  of  the  Barrow  "  -        -        -      300 

"  To  my  dear  wife  two  hundred  pounds  for  the  same 
purpose" 200 

"  To  my  dear  wife  Ann  Heming  I  leave  my  Estate  of 
Meadow  Land  at  Edgeware  in  Middlesex  for  her  sole  use 
&  benefit  But  do  not  recommend  her  to  build  at  or  reside 
there ;  if  she  finds  that  my  nephew  Bichard  Heming  is 
deserving  then  she  may  leave  it  to  him  if  she  approves 
But  if  I  should  leave  Issue  then  after  my  Wife's  decease 
I  will  &  devise  this  Estate  to  the  said  Issue  for  ever  "       -     1500 

"  To  my  dear  Wife  Ann  Heming  I  leave  my  House  in 
Tottenham  Court  Eoad " 850 

"  I  leave  to  my  dear  Wife  to  be  paid  her  within  one 
Month  from  my  decease  two  hundred  pounds  and  desire 
that  all  the  bequests  that  relate  to  her  may  be  settled  as 
soon  as  possible  after  my  decease  in  order  that  Bhe  may 
be  in  receipt  of  her  income  " 200 

"  To  Felix  Vaughan  my  Nephew  to  be  placed  in  Trust 
till  of  Age" 500 

"  To  Bichard  Heming  my  Nephew  in  the  same  manner  "      500 
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"  To  Thomas  Laver  Son  of  Benjamin  Laver  as  a  Token 
of  my  esteem  In  trust  till  he  is  of  Age  "  - 

"To  my  respected  Friend  Alexander  Baxter  Esq1!:   a 

piece  of  plate  if  he  is  alive  value One  hundred 

Guineas " 

"  To  Beatrix  Peirce  &  Mary  Mapletoft  for  their  sole  use 
One  hundred  Guineas  to  each  " 
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The  testator  died  in  April,  1801,  without  leaving  any  children. 
His  father,  Thomas  Heming,  had  died  in  his  life-time. 

Thomas  Ludbey  and  James  Gurry,  in  February,  1809,  with 
the  privity  of  the  appellant,  out  of  the  personal  estate  and 
effects  of  the  testator,  purchased  and  caused  to  be  transferred 
into  their  names  and  the  name  of  Ann  Heming,  the  testator's 
widow,  in  the  books  of  the  Governor  and  Company  of  the  Bank 
of  England,  one  sum  of  five  hundred  pounds  per  annum,  Long 
Annuities,  in  satisfaction  of  the  bequest  contained  in  the 
testamentary  papers,  constituting  the  will  of  the  testator. 

Ann  Heming  died  in  June,  1818,  and  the  appellant  then  set 
up  a  claim  to  have  a  second  sum  of  five  hundred  pounds  per 
annum,  Long  Annuities,  purchased  for  his  benefit ;  and  Thomas 
Ludbey  and  James  Gurry  declining  to  purchase  the  same,  the 
appellant  filed  his  bill  in  the  High  Court  of  Chancery  against 
James  Gurry  (Thomas  Ludbey  having  died  in  the  mean  time) 
and  against  Thomas  Clutterbuck  and  Edward  Evans,  the 
executors  of  Ann  Heming,  which  suit  upon  the  death  of  James 
Gurry  was  revived  against  Thomas  Clutterbuck,  his  executor. 
Amongst  other  things,  the  bill,  stating  the  facts,  prayed  a 
declaration,  that  the  appellant  was  entitled  to  two  legacies  of 
five  hundred  pounds  per  annum  Long  Annuities  under  the 
testamentary  papers,  and  that  the  defendants  might  be  decreed, 
out  of  the  proceeds  of  the  testator's  personal  estate  and  effects, 
to  purchase  for  the  benefit  of  the  Appellant  the  sum  of  five 
hundred  pounds  per  annum,  Long  Annuities,  in  addition  to  that 
sum  of  like  annuities,  already  purchased  and  invested. 

The  cause  was  heard  before  the  Vice-Chancellor,  on  the  5th 
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of  May,  1825  [and  is  reported  in  2  S.  &  St.  811  under  the  title  of 
Hemming  v.  Gurrey,  as  mentioned  in  25  R.  R.  209.  A  full  note  of 
the  judgment  of  the  Vice-Chancellor  is  here  subjoined — from  the 
notes  of  the  shorthand  writer] . 

The  Vice-Chancellor  : 

This  case  does  not  in  any  manner  turn  upon  the  principles 
stated  in  the  case  of  Hurst  v.  Beach  A     Those   are  principles 
which  apply  to  a  case  in  which  the  particular  legacies  are  not  in 
both  instruments,  and  where  there  is  no  question  whether  the 
two  instruments  were  intended  either  wholly  or  substantially  as 
a  substitution  for  each  other.     This  case  turns  entirely  upon  the 
principle  which  has  been  referred  to  in  the  case  of  The  Duke  of 
St.  Albans  v.  Beanclerk,l  and  which  was  afterwards  stated  in  a 
case  which  I  have  now  before  me,  of  The  Attorney-General  v. 
Harley,§  and  which  occurred  again  before  me  in  the  case  of  the 
will  of  General  Rollo  Gillespie.     The  question  here  is — whether 
the  second  instrument  is  not  substantially  a  substitution  for  the 
first.    Now  substitution  may  be  either  total,  or  it  may  be  partial. 
Total  substitution  is  revocation, — partial  substitution  is  to  the 
extent  of  the  exception,  which  is  partially  withdrawn  from  the 
operation  of  the  second  instrument ;  and  in  the  case  of  General 
Gillespie's  will,  I  considered  it  a  partial  substitution,  as  there 
the  residuary  estate  was  withdrawn  from  the  operation  of  the 
second  instrument,  and  confined  to  the  first  instrument.     Now 
here  it  is  quite  plain  that  the  second  instrument  is  not  a  total 
substitution  for  the  first.     It  is  not  a  revocation,  for  there  is  no 
appointment  of  executors.     The  appointment  of  executors  depends 
upon  the  first  instrument,  and  probate  has  been  also  granted  of 
that  instrument.     To  what  extent  this  may  be  a  substitution,  it 
is  not  necessary  for  me  now  to  state.    I  am  inclined  to  think 
that  it  might  be  contended,  that  this  is  a  substitution  in  all 
respects,  except  as  it  regards  the  appointment  of  executors,  and 
the  gift  of  the  residuary  estate.     I  am  not  quite  sure  whether, 
when  that  came  to  be  discussed,  that  would  ultimately  be  the 
opinion  of  the  Court,  as  the  only  question  before  me  is — whether 
it  is  a  substitution  in  respect  to  the  annuity  of  500/. 

t  21  B.  B.  304  (5  Madd.  351).  §  20  B.  B.  296  (4  Madd.  263). 

t  2  Atk.  636. 
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-  It  is  not  necessary  for  me  to  say  more  than  that  I  am  clearly 
of  opinion  that  the  instrument  marked  G.,  is  a  substitution  for 
the  *instrument  marked  F.  I  believe  it  to  be  impossible  that 
any  body  could  read  those  instruments  and  come  to  a  different 
conclusion.  I  believe  it  quite  impossible  that  any  rational  mind 
that  is  applied  to  the  subject,  can  by  possibility  come  to  a 
different  conclusion.  The  original  paper  F.  begins  in  this  way: 
'  In  the  name  of  God  amen ; '  and  the  second,  paper  G.,  precisely 
in  the  same  way,  '  In  the  name  of  God  amen.'  The  original 
paper  F.  proceeds  thus:  'I  George  Homing  of  Bond  Street  in 
the  City  of  Westminster  Goldsmith  of  perfect  mind  and  memory 
make  this  my  last  will  and  testament/  The  second,  paper  G., 
proceeds  thus :  '  I  George  Homing  of  Bond  Street  Goldsmith 
being  of  sound  mind  and  memory  do  make  and  ordain  this  to  be 
my  last  will  and  testament.'  Then  the  first  instrument  proceeds 
thus :  '  Imprimis  I  bequeath  to  my  dear  and  faithful  wife  Ann 
Heming  5002.  sterling  per  annum  for  her  life  to  be  placed  in  and 
payable  out  of  the  Long  Annuities.'  The  second  instrument 
proceeds  thus :  '  Imprimis  I  give  and  bequeath  to  my  dear 
wife  Ann  Heming  formerly  Ann  Gilley  so  much  money  as  will 
purchase  500/.  sterling  per  annum  in  the  Long  Annuities.' 
There  is  no  difference  whatever  therefore  thus  far,  and  there  is 
no  variation  whatever,  except  in  the  form  of  the  expression,  for 
there  is  none  at  all  in  substance.  The  second  instrument 
proceeds  thus :  '  and  the  income  to  be  received  by  the  said 
Ann  Heming  during  her  life  for  her  own  use  and  benefit  and  at 
her  death  to  my  child  or  children  for  their  own  use  and  benefit 
equally.'  Here  he  introduces  what  he  does  not  introduce  in 
the  first  instrument,  namely,  a  gift  of  the  500/.  to  his  child  or 
children,  if  he  should  happen  to  have  any  children.  He  had  no 
children  either  at  the  time  of  the  making  the  first  instrument,  or 
at  the  time  of  making  the  second  instrument.  At  the  time  when 
he  made  the  first  instrument,  it  appears  he  considered  there  was 
not  the  least  probability  he  should  have  any  children:  throughout 
the  whole  of  that  instrument  there  is  no  provision  for  children  : 
but  on  making  the  second  instrument  he  does  not  seem  to  adhere 
to  the  same  notion  of  probability,  and  he  uses  this  exception,  in 
order  that  if  such  an  unexpected  event  should  take  place,  there 
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Bhould  be  a  provision  for  those  children,  and  with  that  exception 
the  gifts  are  precisely  the  same.  He  then  proceeds  in  this  way 
in  the  first  will :  'To  Eleanor  Garry  wife  of  the  aforesaid  James 
Gurry  I  bequeath  501.  sterling  per  annum  for  her  life  out  of  the 
Long  Annuities  and  in  the  same  trusts  as  *above,  remainder  of 
the  term  after  her  death  to  the  children  of  Eleanor  Gurry  by 
James  Gurry  share  and  share  alike  upon  their  becoming  of  age 
each  child  to  have  their  respective  share  transferred  to  them  but 
the  foregoing  devise  is  not  to  take  place  except  James  and 
Eleanor  Gurry  do  assign  their  share  in  an  estate  called  Barrow 
to  John  Weaver  and  his  wife  as  is  after  directed  in  the  fullest 
manner  in  their  power.'  This,  therefore,  is  the  gift  of  an 
annuity  of  501.  per  annum  to  Eleanor  Gurry,  the  wife  of  James 
Gurry,  and  after  her  death  to  the  children  of  Eleanor  Gurry  by 
her  husband  James  Gurry,  provided  she  and  her  husband  release 
such  interest  as  they  happen  to  have  in  a  certain  estate  called  the 
Barrow.  Now  in  the  Becond  instrument  we  do  not  find  that  the 
order  of  the  will  is  preserved :  but  there  is  in  the  second  instrument 
a  gift  in  the  words  I  am  now  about  to  read:  ' I  bequeath  to  Eleanor 
Gurry  wife  of  James  Gurry  501.  per  annum  in  the  Long  Annuities 
for  her  life  and  at  her  death  equally  to  the  issue  she  may  have 
by  James  Gurry  in  default  of  such  issue  then  at  her  disposal/ 
There  is  not  annexed  to  that  gift  the  condition  before  stated, 
that  she  and  her  husband  should  release  their  interest  in  the 
Barrow  estate,  but  that  gift  of  501.  per  annum  is  immediately 
preceded  by  a  gift  to  Mr.  and  Mrs.  Gurry,  which  are  in  these 
words :  '  I  bequeath  to  James  and  Eleanor  Gurry  in  like 
manner  2001.  for  their  share  in  the  Barrow  estate.'  In  the  first 
instrument  he  gives  them  501.  a  year  provided  they  release  their 
share  in  the  Barrow  estate;  and  in  the  second  instrument  he 
gives  them  501.  a  year  without  such  a  condition,  and  200Z.  for 
their  share  in  the  Barrow  estate.  Now,  I  need  not  follow  this, 
as  it  goes  through  14  or  15  bequests  in  a  similar  manner.  I  am 
of  opinion  that  no  one  can  look  at  this  instrument,  and  say  that, 
to  the  extent  I  have  mentioned,  this  instrument  is  not  to  be 
considered  a  substitution  for  the  first.  Upon  this  point,  therefore, 
you  may  give  yourself  no  trouble,  Mr.  Heald,  and  apply  yourself 
merely  to  the  question  of  the  annuity  of  180/.  a  year. 
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The  decree  dismissed  so  much  of  the  appellant's  bill  as  sought 
that  the  appellant  might  be  declared  entitled  to  two  legacies  of 
five  hundred  pounds  per  annum,  Long  Annuities. 

Against  this  part  of  the  decree  the  appeal  was  presented. 

Mr.  Hart  and  Mr.  Perkins  for  the  appellants : 

*  *  From  the  general  repetition  of  the  bequests  in  the 
second  instrument,  it  was  inferred  by  the  Vice-Chancellor  that 
all  the  legacies  were  intended  to  be  repeated.  But  the  legacies 
to  Jane  and  Benetta  Gilley  are  in  the  second  instrument  given 
expressly  in  lieu  of  other  annuities.  This  caution  being  omitted 
*asto  other  legacies,  affords  an  inference  that  they  were  intended 
to  be  double.  There  are  also  other  alterations  :  the  legacies  in 
the  second  instrument  are  offered,  not  as  pure  bounties,  but  on 
terms  of  purchase,  indicating  a  great  alteration  of  intention. 
Some  are  augmented,  some  diminished.  It  appears  from  the 
differences  in  the  bequests,  that  his  intention  was  fluctuating. 
In  the  second  instrument  there  is  no  residuary  bequest. 

The  Lord  Chancellor  : 
And  no  executors. 

Mr.  Hart  : 

It  was  probably  from  these  differences  that  Sir  William  Wynne 
thought  the  two  instruments  must  stand  together  as  one  testa- 
mentary document.  His  opinion  was — that  the  first  document 
being  a  will  was  not  revoked  by  a  paper  not  naming  executors 
nor  bequeathing  the  residue :  that  paper  he  treats  as  a  codicil. 
Where  the  same  sum  is  given  twice  in  the  same  instrument,  the 
proof  lies  on  the  legatee  to  shew  the  intention  to  give  a  double 
legacy ;  where  Bimilar  legacies  are  given  by  different  instruments, 
it  lies  on  those  who  claim  against  the  legatee  to  prove  the  want 
of  intention  on  the  part  of  the  testator.     *     *     * 

All  the  cases  but  one  adopt  the  rule,  that  where  legacies  are 
different  in  amount,  or  given  by  different  instruments,  they  are 
♦cumulative.  Inferences  drawn  from  one  class  of  legacies,  are 
not  to  be  applied  to  another  class. 

Mr.  Heald  and  Mr.  Botcler  for  the  respondents  : 

They  relied  chiefly  on   the  argument  drawn  from  internal 
B.B.— vol.  xxx.  6 
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evidence,  appearing  by  the  similarity  of  the  great  majority  of 
the  bequests  in  the  two  instruments.  The  principal  authorities 
cited  were,  Coote  v.  Boyd,\  Duke  of  St.  Albans  v.  Beautlerk,! 
Hooley  v.  Hatton9$  and  Benyon  v. Benyon.v\ 

The  Lord  Chancellor  :1T 

Before  this  case  is  disposed  of,  it  will  be  necessary  to  look 
into  the  authorities  which  have  been  referred  to.  The  question 
whether  it  be  one  of  difficulty  or  otherwise,  comes  before  the 
House — without  the  assistance  of  full  discussion  upon  argument 
in  the  Court  below.  The  first  duty  of  a  Court  of  Justice,  is  to 
satisfy  all  parties  that  their  case  has  been  most  fully  heard,  and 
the  example  of  that  practice  should  be  set  by  this,  the  highest 
Court  of  Judicature  in  the  Kingdom.  This  precept  I  have 
received  from  two  of  my  predecessors;  and  by  one  of  them,  I 
was  informed  that  he  frequently  derived  the  greatest  benefit  from 
the  argument  of  the  counsel,  who  supported  that  view  of  the 
case,  which  upon  the  first  impression  he  had  himself  taken, 
because  he  sometimes  found  that  less  was  to  be  said  on  that  side 
of  the  question  than  he  supposed,  and  in  consequence  of  the  argu- 
ment changed  his  opinion.  The  House  has  now  been  occupied  six 
hours  in  hearing  a  case,  which  was  dispatched  in  one  hour  in  the 
Court  below.  That  will  always  be  the  case  where  the  question 
is  not  fully  argued  in  the  court  of  original  jurisdiction. 

"We  are  bound  to  consider  the  two  instruments  as  the  will  of 
the  testator.  I  do  not  think  the  first  impression  upon  the  mind 
of  any  man,  upon  looking  *at  these  two  papers,  would  be  that 
they  make  one  will.  A  question  of  law  is  not,  however,  to  be 
decided  by  the  impression  upon  the  mind  of  any  individual,  but 
by  the  rules  of  law ;  and  Sir  W.  Wynne  has  decided  by  his 
judgment,  ft  that  these  two  papers  are  not  to  be  considered  as  two 

siduary  legatee.  I  take  it  to  be 
quite  clear  that,  supposing  these  two 
papers  to  be  left  in  the  same  manner, 
this  would  not  hare  been  a  revoca- 
tion of  the  paper  F.  It  is  particularly 
laid  down  by  Swinburne,  in  his 
seventh  part,  first  section,  page  527 : 
*  The  former  testament  is  not  revoked, 
where  in  the  latter  will  there  be  no 


t  2  Br.  C.  C.  521. 

|  2  Atk.  636. 

§   1  Br.  C.  C.  390. 

||  HE.  B.  12(17  Ves.  34). 
*  If  Lord  Eldon. 

ft  Extiact  from  the  judgment  of 
Sir  W.  Wynne:  "Now  there  is 
nothing  here  to  revoke  paper  F., 
which  appoints  executors  and  a  re- 
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wills,  but  as  one  will.     The  difficulty  remains  upon  the  con-  Hbmino 

struction  of  the  contents  of  those  instruments.    I  must  look  at  clutter- 

the  cases  cited,  and  some  which  have  not  been  mentioned,  and  BUCK- 
which  it  is  necessary  to  consider  before  judgment  is  given. 


The  Earl  of  Eldon:| 

The  question  in  this  cause  was — whether  a  party,  Ann  Heming, 
was  entitled  to  two  legacies  of  500/.  Long  Annuities,  or  only  to 
one.  This  question  arose  on  two  testamentary  papers,  or  rather 
I  should  say,  on  what  was  proved  as  the  will  of  the  testator  in 
the  Ecclesiastical  Court :  it  consisted  of  two  instruments,  which 
we  must  consider  as  constituting  together  the  will,  although  it  is 
very  *difficult,  at  least  to  my  mind,  to  conceive  how  it  should 
happen,  that  both  those  instruments  should  have  been  proved  as 
part  of  the  same  will. 

The  first  instrument  professes,  on  the  face  of  it,  to  be  a  very 
regularly  formed  will.  The  second  instrument  does  not  profess 
to  be  a  codicil.  It  begins,  "  In  the  name  of  God  Amen.  I 
"  George  Heming  of  Bond-street  Goldsmith  being  of  sound  mind 
"  do  make  and  ordain  this  to  be  my  last  Will  and  Testament. M 
These  two,  however,  each  being  in  the  form  of  a  will,  have  been 
held  in  the  Ecclesiastical  Court  to  be  one  testament,  and  of 
course  we  are  bound  to  consider  them  as  such.  The  question  in 
the  cause  is — whether  a  bequest  of  5001.  per  annum  for  life,  in 
the  first  instrument,  and  a  bequest  of  as  much  as  would  purchase 
500/.  per  annum  in  the  Long  Annuities,  given  by  the  second 
instrument,  are  both  of  them  intended  to  apply  to  the  same 
sum ;  in  other  words,  whether  these  are  cumulative,  or  whether 
the  one  is  to  be  considered  a  substitute  for  the  other. 

The  general  principles  upon  which  cases  of  this  kind  are  to  be 
decided,  are  so  accurately  laid  down  in  the  case  of  Hooley  v. 


executor  named,  for  then  the  latter 
act  is  a  codicil  or  addition  to  the 
former  testament.'  Now  in  this  case 
I  think  it  would  be  so.  It  appears 
to  have  been  a  paper  written  probably 
in  older  to  supply  some  defect  in  the 
former,  for  he  was  a  person  very 
much  given  to  writing  and  copying 
papers.    I  think  there  is  no  reason 


to  suppose  that  when  he  wrote  paper 
G.,  he  intended  to  revoke  paper  F., 
at  least  considering  the  way  in  which 
they  are  both  left ;  and  therefore  I 
think  these  two  papers,  if  they  are  of 
any  validity,  are  to  betaken  together." 
t  Lord  Eldon  had  resigned  the 
Seal  on  April  30th,  1827. 


June  18. 
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Hatton,\  that  it  is  unnecessary  for  me  to  trouble  your  Lordships 
further  than  by  stating  it.  The  rules  of  the  Court  of  Chancery, 
and  the  rules  of  the  civil  law  upon  the  subject,  are  there  dis- 
cussed by  the  late  Mr.  Justice  Aston,  and  afterwards  applied  by 
the  Lord  Chancellor.  There  is  this  difference,  however,  that 
here  the  second  instrument  purports  upon  the  face  of  it  to  be  a 
will.  There  has  been  much  reasoning  upon  the  circumstance, 
that  in  that  case  the  subsequent  instrument  appeared  to  be 
a  codicil.  On  looking  *into  all  the  cases,  which  I  have  done,  I 
cannot  agree  with  the  learned  Judge  who  decided  this  case,  that 
*it  was  a  very  clear  case, — on  the  contrary,  it  appears  to  me  to 
be  a  very  difficult  one,  though  I  concur  in  *the  judgment  he  has 
given.  Those  cases  to  which  the  general  rule  of  law  is  made  to 
apply,  are  those  in  which  there  is  no  internal  evidence  in  the  will 
itself  what  is  the  intent.  In  all  those  cases  in  which  there  is 
internal  evidence,  it  has  been  admitted  to  be  of  great  weight ; 
and  the  question,  then,  is  this — *whether  you  can  look  merely  at 
the  different  parts  of  both  instruments  which  give  the  particular 
legacy,  out  of  which  the  question  arises,  or  whether  you  can  look 
at  that  which  in  this  case  is,  in  my  opinion,  of  great  importance — 
whether  you  can  look  at  the  two  instruments,  with  a  view  to  the 
whole  contents  of  each  of  them,  in  order  to  see  whether  the 
testator,  in  the  case  so  put,  did  or  did  not  mean  to  give  not  only 
to  A.,  B.,  C,  and  D.  and  all  the  letters  in  the  alphabet,  but  to  be 
giving  to  them  more  than  once.  My  opinion  of  the  case  is  this, 
that  taking  the  whole  of  those  instruments  together,  although 
there  is  some  difference  between  the  nature  of  the  trusts  that  are 
expressed  relative  to  the  500/.  Long  Annuities,  in  the  first  will, 
and  the  500J.  Long  Annuities  in  that  which  really  I  should  have 
thought  was  a  second  will,  if  there  had  not  been  a  decision  of  the 
Ecclesiastical  Court,  finding  them  to  be  one ;  that  looking  at 
the  whole  of  what  the  testator  has  done  with  regard  to  every 
other  legatee  named  in  the  first  will,  and  in  the  second  will,  this 
is  not  a  case  in  which  you  would  be  fairly  justified  in  saying 
there  is  internal  evidence  which  ought  to  satisfy  you  that  the 
testator  meant  these  to  be  cumulative.  I  conceive  one  legacy 
only  was  intended,  and  upon  that  ground,  again  professing  this 


t  In  a  note  to  Ridge*  v.  Morrison ,  1  Br.  C.  C.  390. 
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to  be,  in  my  judgment,  a  most  doubtful  and  difficult  case,  I  am 
of  opinion  that  the  Vice-chancellor's  judgment  is  right,  and 
that  therefore  your  Lordships  ought  to  affirm  it :  I  would  move 
that  it  be  affirmed  without  costs. 

Judgment  affirmed  icithout  costs. 


Hemino 

v. 
Clutter- 
buck. 


June  18. 


England. — Court  of  Chancery. 
DUFFIELD  v.  ELWES.t 

(1  Bligh  (X.  S.)  497—544 ;  S.  C.  nom.  Duffieldv.  Hicks,  1  Dow  &  CI.  1—14.) 

E.  having  by  his  will  made  a  certain  provision  for  his  daughter,  an 
only  child,  declares  to  a  common  friend  his  purpose  to  make  a  farther 
provision  for  his  daughter.  Being  on  his  death  bed,  and  unable  to 
write,  he  is  urged  by  that  friend  to  make  a  gift  to  his  daughter  of  certain 
monies  secured  by  mortgage  and  bond,  and  expressly  assents  to  that 
proposal.  In  the  evening  of  the  same  day,  being  then  unable  to  speak, 
he  is  reminded  by  the  same  friend  of  the  transaction  of  the  morning,  and 
the  deeds  of  mortgage  and  bond  securing  the  monies  being  produced,  he 
is  informed  that  it  is  necessary  to  confirm  the  gift  by  a  delivery  of  the 
deeds;  and  the  friend  proposed  with  the  father's  permission,  to  hand 
over  the  deeds  *to  his  daughter.  Upon  this  proposal,  the  father  made 
an  inclination  of  his  head,  and  the  friend  then  handed  the  deeds  across 
the  bed  where  the  father  was  lying,  to  the  daughter  on  the  opposite  side ; 
whereupon  the  father  placed  the  hand  of  the  daughter  upon  the  deeds, 
and  pressed  it  with  his  own  hand  for  some  minutes,  and  appeared 
satisfied  with  what  he  had  done.     The  deeds  in  question  consisted  of, 

1.  A  conveyance  in  fee  of  lands  to  secure  2,92?/.  with  the  usual  covenant 
for  payment  of  the  money  lent,  and  bond  by  way  of  collateral  security. 

2.  An  assignment  of  a  mortgage  debt  of  30,000/.,  and  of  a  judgment  for 
that  sum  recovered  on  a  bond  with  a  conveyance  of  the  land,  and  the 
usual  covenant  for  payment  of  the  money. 

Held,  that  this  was  a  valid  donatio  mortis  causd ;  that  the  property  in 
the  deeds  and  the  right  to  recover  the  money  secured  by  them,  passed  by 
the  delivery  followed  by  the  death  of  the  donor,  and  that  the  real  and 
personal  representative  of  the  donor  were  bound  to  give  effect  to  his 
intentions. 

The  original  suit  in  this  case  was  instituted  in  the  Court 
of  Chancery,  by  the  appellants  Thomas  Duffield,  Esquire,  and 
Emily  Frances  his  wife,  as  plaintiffs,  with  a  view  of  obtaining 
the  judgment  of  that  Court  upon  several  questions  arising  out  of 
the  various  dispositions  made  by  George   Elwes,  deceased,  of 

+  In  re  DiUon.  Duffin  v.  Duffin  (1890)  44  Ch.  Div.  76,  82,  83,  59  L.  J.  Ch.  420. 
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Dupfiisld     different  parts  of  his  property,  by  way  of  settlement,  gift  and 
Elwes.      testamentary  arrangement ;  and  also  for  the  purpose  of  placing 
the  infant  defendants,  the  children  of  the  plaintiffs,  under  the 
protection  of  the  Court. 

The  appellant  Emily  Frances  DuflSeld,  was  the  only  child  and 
heir-at-law,  and  sole  next  of  kin  of  George  Elwes ;  she  inter- 
married with  the  appellant,  Thomas  Duffield,  Esquire,  in  the 
year  1810.     *     *     * 
[601  ]  The  testator,  George  Elwes,  was  entitled  to  the  principal  sum 

of  2,927/.  and  interest  thereon  due  to  him  from  Sir  Edwin 
Bayntun  Sandys,  Baronet,  secured  by  the  bond  of  Sir  Edwin 
Bayntun  Sandys,  executed  by  him  to  the  testator,  bearing  date 
the  12th  day  of  July,  1820,  and  further  secured  by  indentures  of 
lease  and  release  and  mortgage,  bearing  date  respectively  the 
11th  and  12th  of  July,  1820,  whereby  Sir  Edwin  Bayntun  Sandys 
released  and  conveyed  to  the  testator  in  fee  simple,  by  way  of 
mortgage,  certain  freehold  estates.  The  deed  also  contained  the 
usual  covenant  for  repayment  of  the  money  lent.  The  testator, 
George  Elwes,  was  also  entitled  to  the  principal  sum  of  80,000/. 
and  interest  thereon  due  to  him  from  Sir  Edwin  Bayntun 
Sandys,  and  secured  by  certain  indentures  of  lease  and  release, 
and  assignment  of  mortgage,  bearing  date  respectively  the  2nd 
and  3rd  of  November,  1820.  The  release  recited  a  loan  of  80,000/. 
made  by  trustees  under  a  marriage  settlement  to  Sir  Edwin 
Bayntun  Sandys,  a  conveyance  of  lands  therein  described  to 
secure  the  repayment,  a  bond  executed  for  the  same  purpose, 
[  *502  ]  and  a  judgment  recovered  upon  that  bond.  It  *further  recited 
that  the  mortgagee  having  called  in  the  money  due  on  the  mort- 
gage, George  Elwes  had  advanced  to  the  mortgagee  80,000/.,  in 
consideration  of  which  the  mortgagee,  &c,  by  direction  of  Sir 
Edwin  Bayntun  Sandys,  assigned  to  George  Elwes  the  80,000/. 
due  on  the  mortgage  and  also  the  judgment,  and  conveyed  the 
lands,  &c.  This  deed  also  contained  the  usual  covenant  for 
payment  of  the  money  lent,  on  a  day  specified,  with  a  power  to 
sell  the  lands  mortgaged  on  failure  of  payment. 

George  Elwes,  shortly  before  his  death,  in  conversations  held 
with  the  respondent  William  Hicks,  frequently  declared  his 
purpose  to  make  a  further  provision  for  his  daughter.     He  was 
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seized  with  the  illness  which  ended  in  his  death,  on  the  1st  of  Duffibld 
September,  1821 :  on  the  morning  of  that  day  the  respondent,  elwes. 
William  Hicks,  proposed  to  George  Elwes  to  make  a  gift, 
mortis  causa,  to  his  daughter,  of  the  monies  secured  by  the  two 
mortgages  before  mentioned,  to  which  proposal,  the  nature  of 
the  gift  having  been  explained  to  him  by  Hicks,  George  Elwes 
expressly  assented.  Of  this  proposal  and  assent  a  formal  note 
was  drawn  up,  and  signed  by  Hicks  and  two  other  witnesses.  In 
the  evening  of  the  same  day,  Mr.  Hicks,  having  been  informed 
that  an  actual  delivery  of  the  thing  proposed  to  be  given  was 
necessary  to  the  completion  of  the  gift,  caused  the  deeds  of  mort- 
gage and  the  bond  to  be  brought  from  the  office  of  Mr.  Law,  the 
Solicitor  of  Mr.  Elwes.  These  deeds  were  then,  in  the  presence 
of  the  same  witnesses,  produced  before  the  testator,  and  shewn  to 
him,  and  he  was  informed  by  Hicks,  that  the  same  were  the 
mortgage  deeds  and  bond  to  secure  the  principal  sums  of  2,9272. 
and  30,000/.  and  interest  due  to  him  from  *Sir  Edwin  Bayntun  [  *503  j 
Sandys,  and  he  was  reminded  by  Hicks  of  what  had  passed  in 
the  morning,  and  informed  that  the  gift  would  be  unavailing, 
unless  he  confirmed  it  by  passing  the  deeds:  and  Hicks  then 
proposed,  with  his  permission,  to  hand  over  the  deeds  to  his 
daughter,  whereupon  he  signified  his  assent  by  an  inclination  of 
his  head.  The  mortgage  deeds  and  bond  were  then,  in  the  pre- 
sence and  under  the  eye  and  observation  of  George  Elwes,  handed 
by  Hicks  across  the  bed  in  which  the  testator  then  lay,  to  the 
appellant  Emily  Frances  Duffield,  and  were  received  by  the 
appellant  Emily  Francis  Duffield,  in  her  hands ;  and  as  Boon  as 
she  had  received  the  mortgage  deeds  and  bond  in  her  hands, 
George  Elwes  immediately  took  hold  of  her  hands,  which  then 
contained  the  deeds  and  bond,  and  with  both  his  hands  pressed 
together  the  hands  so  holding  the  deeds  and  bond,  and  shewed 
evident  marks  of  satisfaction.  During  the  whole  of  this  trans- 
action, George  Elwes,  according  to  the  depositions  in  the  cause 
and  the  judgment  of  the  witnesses,  although  he  was  unable  to 
write  or  speak,  was  in  a  state  of  mind  competent  to  dispose  of  his 
property,  and  was  aware  of  what  he  was  doing,  and  that  he  was 
thereby  making  a  gift  to  the  appellant  Emily  Frances  Duffield, 
of  the  benefit  of  the  bond  and  mortgages. 


k 
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Duffield  On  the  2nd  of  September,  1821,  George  Elwes  died,  leaving 
Elwes.  the  respondent  Amelia  Maria  Hicks,  then  Amelia  Maria  Elwes, 
his  widow,  and  the  appellant  Emily  Frances  Duffield,  his 
daughter  and  only  child  and  heir-at-law,  and  heir  according  to 
the  custom  of  the  manors  whereof  his  copyhold  estates  were 
holden,  and  also  his  sole  next  of  kin.  *  *  * 
[  504  ]  On  the  1st  of  October,   1821,  the  appellants  exhibited  their 

original  bill  of  complaint  in  the  Court  of  Chancery,  *  *  * 
which,  among  other  things,  stated  the  substance  of  the  facts 
before  mentioned,  and  prayed  (among  other  things)  that  the 
donatio  mortis  causa  to  the  appellant  Emily  Frances  Duffield,  of 
the  bond  and  mortgage  securities  might  be  established,  and  that 
the  appellant  Emily  Frances  Duffield,  or  the  appellants  in  her 
right,  might  be  declared  entitled  to  the  bond  and  mortgage 
deeds  and  to  the  monies  secured  thereby,  and  to  all  benefit 
thereof.  *  *  * 
t     [  505  ]  Witnesses  were  examined  in  support  of  the  allegations  of  the 

bill,  and  the  cause,  being  at  issue,  was  heard  before  the  Vice- 
Chancel  lor  on  the  17th  of  April,  1828,  when  a  decree  was  made, 
by  which  (among  other  things)  it  was  declared,  that  the  Court 
being  of  opinion  that  a  mortgage  security  cannot  by  law  be  given 
by  way  of  donatio  mortis  causa,  the  appellant  Emily  Frances 
Duffield  was  not  entitled  to  the  mortgage  monies  secured  by  the 
indentures  (of  mortgage)  and  the  bond.     *     *     * 

The  declaration  of  the  decree  in  the  original  suit,  as  to  the 
donatio  mortis  causa,  was  the  subject  of  the  present  appeal. 

Mr.  Sugden,  for  the  appellants.     *     *     * 

[  521  ]  Mr.  Heald  and  Mr.  M.  West,  for  the  respondents,  the  children 

of  Mr.  and  Mrs.  Duffield.     *     *     * 

[  527  ]  Mr.  Sugden  in  reply.     *     *     * 

[The  arguments  of  counsel  and  the  principal  cases  cited  by 
them  are  sufficiently  stated  in  the  following  judgment:] 

June  29.       The  Earl  of  Eldon  : 

Jn  the  first  of  these  causes  there  is  an  appeal  from  the  judg- 
ment of  the  then  Vice-Chancellor,  the  present  Master  of  the 
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Rolls,  in  which  he  makes  this  declaration,  and  from  that  part     Duppield 
of  the  judgment  the  present  appeal  is  brought.     "  This  *Court       elwes. 
doth  declare,  that  this  Court  being  of  opinion  that  a  mortgage       [  *528  ] 
security  cannot  by  law  be  given  by  way  of  donatio  mortis  causa, 
the  appellant,  Emily  Frances  Duffield,  was  not  entitled  to  the 
mortgage  monies  secured  by  the  indentures  of  the  2nd  and 
3rd  of  November,  1820,  and  the  bond  of  12th  July,  1820,  and 
by  the  indentures  of  lease  and  release  and  mortgage,  dated  the 
11th  and  12th  of  July,  1820." 

This  judgment,  therefore,  proceeds  upon  the  expression  of  an 
opinion,  that  a  mortgage  security  cannot  by  law  be  given  by  way 
of  donatio  mortis  causa  ;  and  if  it  be  true  that  a  mortgage  security 
cannot  by  law  be  given  by  way  of  donatio  mortis  causa,  it  certainly 
then  would  be  unnecessary  to  inquire  whether  the  mortgage  of 
November,  1820,  and  the  bond  of  July,  1820,  and  the  indentures 
of  mortgage  also  of  the  11th  and  12th  July,  1820,  have  been  given 
by  way  of  donatio  mortis  causa ;  because  if  a  mortgage  cannot  be 
so  given,  it  is  quite  unnecessary  to  consider  whether,  under  the 
circumstances  of  this  case,  it  can  be  held  that  there  was  a  donatio 
mortis  causa. 

Before  I  proceed  to  state  the  opinion  which  I  have  formed  upon 
this  subject,  it  is  my  duty  to  the  learned  Judge,  from  whose 
judgment  this  is  an  appeal,  to  say,  that  probably  he  has  been 
influenced  in  the  opinion  which  he  has  expressed  by  something 
which  had  fallen  from  me  in  a  conversation  with  him,  in  which 
I  had  certainly  expressed  very  great  doubt  whether  a  mortgage 
could  be  made  the  subject  of  a  donatio  mortis  caum.  I  consider 
it  just  to  state  that  this  is  so. 

The  judgment  is  commenced  by  the  learned  Judge  in  the  words 
I  am  now  about  to  read.  "  The  case  of  a  bond,  I  consider  to  be 
an  exception  and  not  a  rule  ;  property  may  pass  without  *writing  [  *529  j 
either  as  a  donatio  mortis  causa,  or  by  a  nuncupative  will  according 
to  the  forms  required  by  the  statute.  The  distinction  between  a 
donatio  mortis  causa  and  a  nuncupative  will  is,  that  the  first  is 
claimed  against  the  executor  and  the  other  from  the  executor. 
Where  delivery  will  not  execute  a  complete  gift  inter  vivos,  it 
cannot  create  a  donatio  mortis  causa,  because  it  will  not  prevent 
the   property  from  vesting  in  the  executors ;  and  as  a  court  of 
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Duffield  equity  will  not  inter  vivos  compel  a  party  to  complete  his  gift,  it 
Elwes.  will  not  compel  an  executor  to  complete  the  gift  of  his  testator. 
The  delivery  of  a  mortgage  cannot  pass  the  property  inter  vivos  : 
first,  because  the  action  for  the  money  must  still  be  in  the 
name  of  the  donor ;  and  secondly,  because  the  mortgagor  is  not 
compellable  to  pay  the  money  without  having  back  the  mortgaged 
estate,  which  can  only  pass  by  the  deed  of  the  mortgagee,  and 
no  Court  would  compel  the  donor  to  complete  his  gift  by  executing 
such  a  deed.  As  to  the  case  where  a  bond  accompanied  the 
mortgage  deed"  (I  shall  have  occasion  to  state  presently  the 
distinction  between  the  two  mortgages),  "I  was  at  first  inclined 
to  think  that  as  the  bond  alone,  if  it  had  been  the  only  security 
for  the  debt,  would  under  the  decisions  have  passed  as  a  donatio 
mortis  causa,  so  it  would  draw  after  it  the  mortgage  as  being  a 
collateral  security  for  the  same  debt, — but  upon  further  considera- 
tion I  think  that  the  delivery  of  the  bond,  where  there  is  also  a 
mortgage,  cannot  be  considered  as  a  gift  completed.  The  mort- 
gagor has  a  right  to  resist  the  payment  of  the  bond  without  a 
re-conveyance  of  the  estate,  and  it  cannot  be  maintained  that  the 
donor  of  the  bond  would  be  compelled  to  complete  his  gift  by 
such  re-conveyance." 
[  *53o  ]  The  principle  which  is  applied  in  the  decision  of  *this  case,  is 

the  principle  upon  which  courts  of  equity  refuse  to  complete 
voluntary  conveyances.  No  court  of  equity  will  compel  a  comple- 
tion of  them,  and  throughout  the  whole  of  what  I  have  now  read, 
the  donor  is  considered  as  a  party  who  may  refuse  to  complete 
the  intent  he  has  expressed ;  but  I  think  that  is  a  misapprehension, 
because  nothing  can  be  more  clear  than  that  this  donatio  mortis 
causa  must  be  a  gift  made  by  a  donor  in  contemplation  of  the 
conceived  approach  of  death, — that  the  title  is  not  complete  till 
he  is  actually  dead,  and  that  the  question  therefore  never  can  be 
what  the  donor  can  be  compelled  to  do,  but  what  the  donee  in 
the  case  of  a  donatio  mortis  causa  can  call  upon  the  represen- 
tatives, real  or  personal,  of  that  donor  to  do;  the  question  is 
this,  whether  the  act  of  the  donor  being,  as  far  as  the  act  of  the 
donor  itself  is  to  be  viewed,  complete,  the  persons  who  represent 
that  donor,  in  respect  of  personalty — the  executor,  and  in  respect 
of  realty — the  heir-at-law,  are  not  bound  to  complete  that  which, 
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as  far  as  the  act  of  the  donor  is  concerned  in  the  question,  was     Duffield 

incomplete ;  in  other  words,  where  it  is  the  gift  of  a  personal       elwes. 

chattel  or  the  gift  of  a  deed  which  is  the  subject  of  the  donatio 

mortis  causa,  whether  after  the  death  of  the  individual  who  made 

that  gift,  the  executor  is  not  to  be  considered  a  trustee  for  the 

donee,  and  whether  on  the  other  hand,  if  it  be  a  gift  affecting  the 

real  interest, — and  I  distinguish  now  between  a  security  upon 

land  and  the  land  itself, — whether  if  it  be  a  gift  of  such  an 

interest  in  law,  the  heir-at-law  of  the  testator  is  not  by  virtue  of 

the  operation  of  the  trust,  which  is  created  not  by  indenture  but 

a  bequest  arising  from  operation  of  law,  a  trustee  for  that  donee. 

I  apprehend  that  really  the  question  does  not  turn  at  *all  upon       [  *r>3i  } 

what  the  donor  could  do,  or  what  the  donor  could  not  do ;  but 

if  it  was  a  good  donatio  mortis  causd,  what  the  donee  of  that 

donor  could  call  upon  the  representatives  of  the  donor  to  do  after 

the  death  of  that  donor. 

With  respect  to  the  question  of  fact,  whether  those  mortgages 
and  the  bond  were  or  were  not  given  in  such  a  manner  as  con- 
stituted a  good  donatio  mortis  causa,  if  there  be  no  objection  to 
the  fact,  that  the  subject  of  the  mortgage  was  an  interest  in  real 
estate,  I  do  not  apprehend  that  the  gentlemen  at  the  Bar,  though 
they  criticised  very  much  the  nature  of  the  evidence  which  has 
been  given,  meant  to  ask  for  any  issue  to  try  whether  there  was 
or  was  not  a  good  donatio  mortis  causa,  if  a  mortgage  can  be  the 
subject  of  a  donatio  mortis  causa.  In  some  of  the  cases  which  I 
shall  have  occasion  to  mention,  it  will  be  seen  that  where  there 
is  any  doubt  whether  in  point  of  fact  there  was  that  which  would 
constitute  a  good  donatio  mortis  causd,  if  in  point  of  law  the 
subject  of  it  can  be  made  the  subject  of  a  donatio  mortis  causa,  it 
is  a  very  familiar  thing  to  direct  an  issue  or  issues  to  try  that 
fact.  That  not  having  been  desired,  the  case  is  to  be  considered 
on  its  merits.  Supposing  the  testator  to  have  the  power,  has  he 
fallen  into  a  mistake  with  respect  to  the  subject  which  he  did 
intend  so  to  give,  and  has  he  attempted  to  make  a  good  donatio 
mortis  causa  of  property  which  he  could  not  so  transfer  ? 

It  is  necessary  to  state,  first,  what  these  two  mortgages  are, 
for  they  differ  in  their  nature.  The  first  is  a  mortgage  for  a  sum 
of  between  2,000/.  and  8,000/.,  and  there  is  the  usual  bond.     The 
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dupfield  other  is  the  case  of  an  interest  conveyed  by  indentures  of  lease 
Elwes.  and  release  and  assignment,  the  contents  of  *which  are  such  as 
[  *532  ]  I  am  about  to  state.  There  being  property  considerably  more 
than  80,000/.  vested  in  trustees  under  a  marriage  settlement, 
they  have  advanced  80,000Z.  to  Sir  Edwin  Bayntun  Sandys  upon 
a  mortgage  of  his  estates  and  a  bond,  and  judgment  recovered 
upon  that  bond.  The  person  who  is  supposed  to  have  made  this 
gift  causa  mortis  afterwards  advanced  to  the  mortgagee  that  sum 
of  80,000J.,  the  mortgagor  joining  in  the  trust  assignment  of  the 
mortgage.  There  was  first  an  assignment  of  the  money,  the 
30,0001. ;  secondly,  an  assignment  of  the  judgment ;  and,  thirdly, 
it  contained  a  convenant  to  pay  the  money  secured  by  the  mort- 
gage, which  covenant  formed  a  species  of  debt  affecting  the 
inheritance — the  subject  of  the  assignment  to  Mr.  Elwes. 

It  appears  that  Mr.  Elwes  had  been  extremely  angry  with  his 
daughter,  who  had  married  Mr.  Duffield ;  but  towards  the  close 
of  life,  and  particularly  when  he  came  very  near  his  death,  he 
became  very  desirous  to  make  a  larger  provision  for  his  daughter ; 
and,  accordingly,  in  a  conversation  which  he  had  upon  the  sub- 
ject, he  mentioned  that  there  were  these  mortgages,  one  of  two 
thousand  odd  hundred  pounds,  and  another  of  thirty  thousand 
pounds.  Nobody,  I  think,  who  looks  to  the  evidence,  can  doubt 
that  it  was  his  intention  to  make  a  gift  of  those  mortgages  for 
the  benefit  of  that  daughter  whom  he  had  restored  to  his  favour, 
and,  accordingly,  he  stated  his  purpose.  He  died  the  next 
morning.  He  was  at  the  time  in  circumstances  in  which,  it  is 
clear,  he  apprehended  that  his  death  was  approaching,  and  being 
extremely  desirous  to  make  some  provision  for  his  daughter,  in 
the  course  of  that  morning  he  stated  an  intention  upon  the  sub- 
[  *63S  J  ject,  which  could  leave  no  doubt  in  the  mind  *of  any  body  what 
that  intention  was.  It  occurred  afterwards  that  a  declaration  of 
this  purpose  should  be  made,  and  the  question  is,  whether  the 
form  of  that  declaration  was  sufficient  to  constitute  a  gift  of  the 
property  ?  There  was  no  time  to  draw  out  a  regular  transfer  of 
the  property,  but  in  the  course  of  the  morning  there  were  brought 
to  him  the  instruments, — the  mortgages,  the  bonds,  and  so  on ; 
and  it  being  suggested  that  it  was  necessary,  in  order  to  make  a 
good  donatio  mortis  causa,  that  there  should  be  delivery  of  the 
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instruments,  subject  to  the  question,  whether  such  delivery  con-  Duffikld 
stituted  a  good  donati  mortis  causa ;  it  appears  by  the  evidence  elweb. 
of  the  gentleman  who  had  all  these  instruments  in  his  hand,  that 
Mr.  Elwes  took  the  hand  of  his  daughter  and  laid  it  upon  these 
instruments.  The  evidence  presents  an  accurate  account  of  the 
clear  manifestation  of  his  purpose  to  give,  although  that  manifesta- 
tion was  accompanied  with  this  circumstance — that  he  was  so 
near  the  termination  of  his  life,  and  so  reduced,  that  he  could 
hardly  utter  the  words,  but  that  it  was  more  by  a  look  than  a 
word  that  he  expressed  his  approbation  of  what  was  done.  This 
was  therefore  a  case  where  one  cannot  help  feeling  a  very  strong 
wish  that  it  should  take  effect ;  but,  it  must  be  remembered,  we 
cannot  give  that  effect  unless  the  law  enables  us  to  do  it. 

Improvements  in  the  law,  or  some  things  which  have  been 
considered  improvements,  have  been  lately  proposed ;  and  if, 
among  those  things  called  improvements,  this  donatio  mortis 
causa  was  struck  out  of  our  law  altogether,  it  would  be  quite  as 
well ;  but  that  not  being  so,  we  must  examine  into  the  subject 
of  it. 

I  apprehend  that  the  question  is  not  a  question  between  the 
donor  and  donee,  but  that  the  question  is,  whether  the  act  is 
complete  to  this  extent — that  the  *donor  gave  this  in  such  a  [  *534  ] 
manner  as  to  constitute  a  good  donatio  mortis  causa  which  will 
bind  the  interest  in  the  executor  as  to  the  personal  estate,  and 
bind  the  interest  in  the  heir-at-law  with  respect  to  the  mortgage 
security  as  to  the  real  estate  ?  Because,  I  apprehend,  that  in  a 
case  where  a  donatio  mortis  causa  has  been  carried  into  effect  by 
a  court  of  equity,  that  court  of  equity  has  not  considered  the 
interest  as  vested  by  the  gift,  but  that  the  interest  is  so  vested 
in  the  donee,  that  that  donee  has  a  right  to  call  on  a  court  of 
equity,  and,  as  to  the  personal  estate,  to  compel  the  executor  to 
carry  into  effect  the  intention  manifested  by  the  person  he  repre- 
sents. The  only  authority  it  will  be  necessary  to  cite  for  that 
doctrine  is  referred  to  in  this  decision.  The  case  of  Gardner  v. 
Parker,  t  is  a  decision  by  the  same  Judge,  and  was  under  these 
circumstances  :  It  was  a  gift  of  a  bond  by  delivering  the  same 
and  saying,  "  There,  take  that  and  keep  it,"  in  the  last  sickness 

t  18  R.  R.  213  (3  Madd.  184). 
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Duppield  of  the  donor— the  donor  dying  two  days  afterwards.  This  was 
Elwes.  held  to  be  a  donatio  mortis  causa,  and  it  was  directed  that  the 
donee  should  be  at  liberty  to  use  the  executors'  names  in  suing 
on  the  bond,  he  indemnifying  them,  and  the  costs  of  the  suit  to 
be  paid  out  of  the  testator's  estate,  which  is  founded  on  this 
reason,  that  the  money  may  be  recovered  in  a  proceeding  at  law, 
by  an  action  in  the  name  of  the  executors ;  but  if  the  executors 
refuse  to  permit  their  names  to  be  used,  a  court  of  equity  will 
compel  them  to  permit  their  names  to  be  used  in  consequence  of 
the  trust  which  arises  from  the  act  of  the  donor  himself. 

In  another  case  of  Snellgrore  v.  Bailey ,t  "  A  bond  for  100Z.  was 
[  *535  ]  given  by  one  Sparkman  to  Sarah  *Bailey,  which  Sarah  Bailey 
delivered  to  the  defendant,  saying,  4  In  case  I  die,  it  is  yours, 
and  you  will  have  something/  The  plaintiff,  as  administrator 
to  Sarah  Bailey,  brought  a  bill  to  have  the  bond  delivered  up." 
There  was  a  question  whether  there  had  been  a  donatio  causa 
mortis,  and  the  administrator  there  brought  a  bill  to  have  the 
bond  delivered  up,  as  being  in  the  hands  of  the  alleged  donee. 
Lord  Hardwickb,  however,  decided,  that  this  was  a  sufficient 
donatio  causa  mortis  to  pass  the  equitable  interest,  not  the  legal 
interest  in  the  bond,  upon  the  intestate's  death.  I  find  that 
Lord  Hardwicke,  in  the  case  where  there  was  a  gift  in  the  nature 
of  a  donatio  mortis  causa,  directed  that  the  representatives  should 
be  at  liberty  to  file  a  bill  to  have  the  deeds  delivered  up,  although 
he  said  they  might  bring  trover  for  the  deeds :  but  if  the  act  of 
the  donor  had  vested  the  deeds  in  the  hands  of  the  person  in 
such  a  manner  as  to  give  an  interest  in  the  nature  of  a  donatio 
mortis  causd,  there  could  be  no  equity  to  obtain  the  delivery  up 
of  those  deeds  unless  the  title  had  been  settled  at  law. 

The  real  question  in  this  case  is — not  whether  this  was  good 
as  a  donatio  causa  mortis,  if  the  subject  of  delivery  had  been  a 
bond  alone,  but  whether  the  subject  of  delivery  being  mortgages, 
that  is,  estates  in  land  in  one  sense  of  the  word,  such  interests 
in  land  as  those  are  can  or  cannot  be  made  the  subject  of  a 
donatio  causa  mortis  ? — A  question  which  is  left  in  a  state  of  great 
uncertainty — a  question  noticed  in  some  cases,  but  still  left  in  a 
state  of  great  difficulty ;  and  I  cannot  but  extremely  lament  that 

t  3  Atk.  214. 
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there  should  have  been  a  decision  upon  a  question  of  this  import-     Duffibld 
ance  with  so  little  said  either  in  argument  or  judgment  upon  the       elwes. 
bearings  of  the  cases  to  be  found  *with  reference  to  this  subject.       [  *5^6  ] 
Upon  looking  into  the  cases,  I  observe  that  in  the  very  first  case 
I  can  find  Lord  Hardwicke  to  have  decided,  he  expressed  more 
doubt  upon  the  subject  than,  in  my  humble  judgment,  speaking 
with  great  deference  when  looking  at  that  great  man's  authority, 
former  decisions  upon  the  subject  would  have  induced  me  to 
expect  to  find  in  his  Lordship's  expressions. 

In  the  case  of  Hassel  v.  Tynte,\  in  which  a  lady  claimed  to 
have  a  sum  of  1,000J.  secured  by  mortgage,  which  she  said  she 
had  become  entitled  to  by  a  donatio  causd  mortis  made  by  the 
donor  (the  testator  is  a  wrong  term  in  such  a  case)— there  were 
two  questions,  one  was  a  question  of  fact,  namely,  whether  the 
circumstances  were  such  as  to  constitute  it  a  gift,  if  it  was  a 
proper  subject  of  gift?  The  other — whether  it  was  a  proper 
subject  of  gift  ?  Lord  Hardwicke  expressed  a  doubt  whether  a 
mortgage  deed  could  be  made  the  subject  of  a  donatio  causd 
mortis,  and  he  finished  the  case  by  saying,  "  I  observe  that  this 
lady,  when  she  becomes  twenty-one,  is  to  be  the  residuary  legatee 
of  the  testator,  and  as  she  will  very  soon  attain  the  age  of  twenty- 
one,  I  will  not  keep  up  this  controversy  between  her  as  claiming 
this  1,000Z.  and  the  person  entitled  to  the  residue  if  she  dies 
under  twenty-one ;  the  probability  is  she  will  arrive  at  the 
age  of  twenty-one,  and  then,  as  residuary  legatee,  she  will  be 
entitled  to  all  the  residue,  and  then  it  will  become  unnecessary 
to  determine  whether  this  1,0001.  shall  be  settled  upon  her 
or  not." 

In  the  case  of  Ward  v.  Turner,  t  which  is  a  leading  case  upon 
this  subject,  Lord  Hardwicke  entered  into  a  very  long  considera- 
tion of  the  case  in  his  judgment.  *The  question  there  was,  [*587] 
whether  some  receipts  for  stock  having  been  delivered  over,  it 
was  a  good  donatio  causa  mortis  t  He  was  of  opinion  it  was  not; 
that  the  mere  certificate  of  the  stock  was  not  a  document  of  the 
title,  and  where  no  document  of  the  title  has  been  delivered  there 
can  be  no  transfer  of  the  property,  and  he  held  that  that  was  not 
a  good  donatio  causa  mortis. 

t  Ambl.  318.  X  2  Ves.  Sen.  431. 
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Duffikld  In  Richards  v.  Symesf  Lord  Hardwicke  is  represented  as 
Elwe8.  having  decided,  that  if  a  mortgagee  gave  to  his  mortgagor  the 
deeds  of  the  mortgage,  and  that  fact  was  proved,  that  was  a  gift 
of  the  money  for  which  the  deeds  were  a  security,  and  not  within 
the  Statute  of  Frauds.  Now  the  whole,  or  the  greater  part  of 
the  difficulty  in  determining  whether  the  gift  of  a  mortgage  can 
be  a  good  donatio  causa  mortis,  turns  upon  this, — that  the 
question  arises  how  far  the  Statute  of  Frauds  will  allow  of  that. 
Lord  Hardwicke  was  of  opinion,  according  to  this  case  of 
Richards  v.  Symes,  that  if  a  mortgagee  gave  to  a  mortgagor  the 
deeds,  the  Statute  of  Frauds  would  not  stand  in  the  way;  he 
held  clearly  that  the  mortgagee  cannot  get  back  the  deeds  from 
the  mortgagor ;  then  he  said  that  the  documents,  the  deeds 
being  in  the  hands  of  the  mortgagor,  though  the  estate  in  the 
land  was  still  in  the  mortgagee,  yet  by  operation  of  law  a  trust 
would  be  created  in  the  mortgagee  to  make  good  a  gift  of  the 
debt  to  the  mortgagor,  to  whom  he  had  delivered  the  deeds,  as 
the  evidence  that  he  forgave  the  debt  and  gave  it  up.  We  must 
consider  the  difference  between  the  actual  estate  and  a  mortgage 
— and  recollect  that  although  a  mortgage  vests  an  estate  in  land, 

[  ♦538  ]  (a  *ee  simple  mortgage  of  course  vests  *a  fee  simple  estate  in 
land,)  yet  it  may  be  represented  that  there  are  two  estates,  one 
in  the  mortgagor  and  another  in  the  mortgagee.  A  mortgage, 
for  instance,  does  not  revoke  the  will  of  the  testator.  A  mort- 
gage does  not  give  dower — it  is,  in  truth,  nothing  more  than  a 
pledge,  and  if  the  right  to  the  principal  is  divested  out  of  the 
mortgagee  by  a  valid  act  to  divest  the  right  of  the  principal,  the 
other  is  considered  as  what  they  call  an  accident,  and  then  the 
question  arises — not  whether  the  land  can  be  got  out  of  the 
mortgagee  without  a  conveyance,  but  whether,  if  the  land  is  to 
be  considered  as  still  remaining  vested  in  the  mortgagee,  he  is 
not,  by  operation  of  law,  a  trustee  for  the  mortgagor,  bound  to 
answer  the  subpoena  of  that  mortgagor  to  reconvey  the  estate  to 
him,  and  to  execute  the  requisites  of  the  Statute  of  Frauds. 

In  the  case  of  Hasscl  v.  Tynte,  Lord  Hardwicke  makes  the 
observation  in  giving  his  judgment : — that  the  case  of  Richards 
v.   Symes   was   not   a    precedent   of   very  considerable    value ; 

t  2  Atk.  319  ;  3  Barnard,  90 ;  and  2  Eq.  Ca.  Abr.  617. 
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because,  he  says,  that  he  had  directed  issueB  to  try  whether  Dufheld 
there  was  a  gift  by  the  mortgagee  to  the  mortgagor,  and  those  Elweb. 
issues  having  ended  in  deciding  that  there  was  not,  he  considered 
that  a  precedent  of  very  little  authority.  I  consider  it,  however, 
as  a  precedent  of  very  considerable  authority  in  such  a  case  as 
this.  It  is  reported  at  length  in  Barnardiston's  Chancery  Cases, 
and  when  I  mention  that  reporter,  I  am  sorry  to  have  to  add, 
that  I  am  old  enough  to  remember  Lord  Mansfield,  who  prac- 
tised under  Lord  Hardwicke,  by  whom  all  these  cases  were 
decided,  state  his  opinion  of  these  reports,  for  he  knew  the  man. 
I  take  the  liberty  of  saying,  that  in  that  book  there  are  reports 
of  very  great  authority.  The  case  happens  to  be  reported  like- 
wise in  *another  book  of  no  very  high  character.  I  mean  the  [  *»30  ] 
second  volume  of  the  Equity  Cases  abridged.  It  is  not  so  high 
in  character  as  the  first  volume  of  the  Equity  Cases  abridged  ; 
but  the  case  as  there  reported,  is  reported  from  a  manuscript 
note,  and  from  a  manuscript  note  which  I  think  is  better 
entitled  to  credit  for  this  reason ;  that  having  called  in  assistance 
in  this  case  (which  I  believe  will  be  the  first  absolute  determina- 
tion upon  the  subject,  though  I  think  there  is  a  great  deal  laid 
down  in  the  cases  which  ought  to  lead  us  to  decide  what  ought 
to  be  a  good  donatio  mortis  causa),  I  have  found  authority  to 
consider  that  report  to  be  a  very  correct  report,  in  the  library 
and  in  the  mind,  which  are  both  equally  large  storehouses  of 
equity  learning — I  mean  the  library  and  mind  of  Lord  Bedesdale. 
Upon  this  occasion,  he  has  had  the  goodness  to  hunt  through  all 
the  books  he  has  upon  the  subject,  as  well  manuscript  as 
printed,  and  I  come  to  the  foundation  of  my  opinion,  with  all 
the  assistance  I  can  have  from  that  quarter. 

According  to  both  the  reports,  an  issue  had  been  directed.  If 
there  had  been  a  good  delivery,  Lord  Hardwicke  seems  to 
consider  that  the  interest  in  the  land  would  have  passed :  "  But 
in  all  these  cases,"  he  says,  "there  is  a  difference,  both  at  law 
and  in  equity,  between  absolute  estates  in  fee  or  for  a  term  of 
years,  and  conditional  estates  for  security  of  money.  In  the 
case  of  absolute  estates,  it  cannot  be  admitted  that  parol  proof 
of  the  gift  of  deeds  shall  convey  the  land  itself.  But  where  a 
mortgage  is  made  of  an  estate,  that  is  only  considered  as  a 

r.r. — vol.  xxx.  6 
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Puvfield  ground  of  his  opinion  in  the  case  of  the  bond,  that  it  is  a  good 
Elwes.  gift  causa  mortis,  because  he  says  he  who  has  got  the  bond  may 
do  what  he  pleases  with  it.  He  certainly  disabled  the  person 
who  has  not  got  the  bond  from  bringing  an  action  upon  it :  for, 
says  Lord  Hardwickb,  no  man  ever  heard — (and  I  have  seen  in 
the  manuscript  of  the  same  Lord  Hardwickb,  that  he  said  no 
man  ever  will  hear) — that  a  person  shall  bring  an  action  upon  a 
bond  without  the  profert  of  that  bond ;  but  we  have  now  got 
into  a  practice  of  sliding  from  courts  of  equity  into  courts  of  law, 
the  doctrine  respecting  lost  instruments ;  and  I  take  the  liberty 
most  humbly  of  saying,  that  when  that  doctrine  was  so  trans- 
planted, it  was  transplanted  upon  the  idea,  that  the  thing  might 
be  as  well  conducted  in  a  court  of  law  as  in  a  court  of  equity, — 
a  doctrine  which  cannot  be  held  by  any  person  who  knows  what 
[  •543  ]■'      *the  doctrine  of  courts  of  equity  is  as  to  a  lost  instrument. 

Then,  if  the  delivery  of  a  bond  would,  as  it  is  admitted,  (not- 
withstanding any  change  in  the  doctrine  about  profert) — if  the 
delivery  of  a  bond  would  give  the  debt  in  that  bond,  so  as  to 
secure  to  the  donee  of  that  bond  the  debt  so  given  by  the  delivery 
of  the  bond,  the  question  is,  whether  the  person  having  got,  by 
the  delivery  of  that  bond,  a  right  to  call  upon  the  executor  to 
make  his  title  by  suing  or  giving  him  authority  to  sue  upon  the 
bond,  what  are  we  to  do  with  the  other  securities  if  they  are  not 
given  up  ?  But  there  is  another  question  to  which  an  answer  is 
to  be  given : — what  are  we  to  do  with  respect  to  the  other  securities, 
if  they  are  delivered  ?  In  the  one  case,  the  bond  and  mortgage 
are  delivered ;  in  the  other  the  judgment,  which  is  to  be  con- 
sidered on  the  same  ground  as  a  specialty,  is  delivered — with 
that,  the  evidences  of  the  debts  are  all  delivered.  The  instrument 
containing  the  covenant  to  pay  is  delivered.  They  are  all 
delivered  in  such  a  way  that  the  donor  could  never  have  got  the 
deeds  back  again.  Then  the  question  is,  whether,  regard  being  had 
to  what  is  the  nature  of  a  mortgage,  contradistinguishing  it  from 
an  estate  in  land,  those  circumstances  do  not  as  effectually  give  the 
property  in  the  debt  as  if  the  debt  was  secured  by  a  bond  only  ? 

The  opinion  which  I  have  formed  is,  that  this  is  a  good  donatio 
mortis  cmisd,  raising  by  operation  of  law  a  trust ;  a  trust  which 
being  raised  by  operation   of   law,  is  not  within  the  Statute 
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of  Frauds,  but  a  trust  which  a  court  of  equity  will  execute ;  and 
therefore,  in  my  humble  judgment,  this  declaration  must  be 
altered  by  stating  that  this  lady,  the  daughter,  is  entitled  to  the 
benefit  of  these  securities,  and  with  a  *  direction  to  the  court  of 
equity  to  proceed  in  the  cause,  on  the  ground  of  the  principle  to 
be  found  in  such  a  declaration  to  be  made  by  your  Lordships, 
which,  with  respect  to  that  part  of  the  case,  I  take  the  liberty 
to  advise  your  Lordships  to  adopt. 


DUFFIELD 

r. 

ELWEB. 


r  *544  ] 


England. — On  Appeal  from  the  High  Court  op  Chancery. 
VERNON  v.  EARL   OF  EGMONT. 

(1  Bligh  (N.  S.)  554—572.) 

E.  being  tenant  for  life  under  a  deed  of  settlement,  with  a  power  to 
lease  under  certain  restrictions,  grants  leases  not  in  conformity  with  the 
power  and  dies,  leaving  by  will  the  residue  of  his  personalty  to  J.  £.  his 
son,  the  next  remainderman  under  the  settlement. 

J.  E.  having  called  upon  the  executors  to  pay  the  residue,  they  require 
an  indemnity  against  the  contingent  claims  of  the  tenants  in  case  of 
eviction,  and  upon  the  refusal  of  J.  E.  to  give  such  an  indemnity,  he  files 
a  bill  against  them  for  an  account  and  payment  of  the  residue. 

Held,  (reversing  the  judgment  of  the  Court  below)  that  as  J.  E.  had 
the  power  to  disturb  the  leases,  he  was  bound  either  to  confirm  them,  or 
to  give  the  indemnity  required,  and  that  the  executor  had  a  right  to  hold 
the  residue  till  he  obtained  the  confirmation  or  indemnity. 

On  the  2nd  day  of  November,  1822,  the  respondent,  the  Earl 
of  Egmont,  filed  his  original  bill  against  the  appellant,  stating 
the  will  of  his  father,  John  James,  late  Earl  of  Egmont,  dated 
the  26th  July,  1818,  whereby,  amongst  other  things,  he  gave  *  * 
his  [residuary]  personal  estate  to  his  son  the  respondent ;  and  he 
appointed  his  wife  and  the  appellant  executrix  and  executor  of  his 
will,  and  gave  the  appellant  100/.  for  his  trouble  in  the  execution 
of  his  will  [and  stating]  that  the  testator  died  in  the  month  of 
February,  1822,  without  having  altered  or  revoked  the  codicil ; 
and  that  the  appellant  duly  proved  the  will  and  codicil  in  the 
proper  Ecclesiastical  Court. 

The  bill  prayed  [among  other  things]  that  the  clear  residue  of 
the  testator's  personal  estate  and  effects  might  be  ascertained  and 
paid  to  the  respondent,  John,  Earl  of  Egmont,  as  such  residuary 
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Vernon      legatee,  and  that  all  proper  and  necessary  accounts  might  be 
Egmont.      taken,  and  directions  given  for  effectuating  the  said  purposes. 

The  appellant,  John  Vernon,  on  the  10th  day  of  December, 
1822,  put  in  his  answer  to  the  respondent's  bill,  and  thereby 
[  657  ]  admitted  that  *  *  there  remained  in  the  hands  of  the 
appellant  a  considerable  surplus  of  the  testator's  personal  estate 
and  effects:  but  the  appellant  submitted  whether  he  ought  to 
have  paid  over  such  surplus  to  the  respondent,  inasmuch  as  he 
had  received  a  formal  notice  from  Messrs.  Morton  and  Rodick 
of  an  assignment  by  way  of  mortgage,  bearing  date  the  19th  day 
of  April,  1822,  whereby  the  respondent  assigned  to  Archibald 
Morton  and  Archibald  Eodick  all  the  monies  and  balances  of  the 
testator  at  the  time  of  his  decease,  in  the  hands  of  his  bankers, 
and  all  other  the  personal  estate  bequeathed  to  the  said  respon- 
dent by  the  said  will  for  securing  to  the  said  Archibald  Morton 
and  Archibald  Rodick  the  sum  of  2,031!.  10*.  and  interest. 

The  appellant  by  his  answer  further  stated,  that  the  testator, 
being  tenant  for  life  of  certain  real  estates  in  the  county  of 
Somerset,  and  also  in  the  kingdom  of  Ireland,  with  remainder 
to  the  respondent,  John,  Earl  of  Egmont,  in  tail,  with  powers  to 
the  testator,  under  certain  restrictions,  to  grant  leases  of  the 
estates;  he,  the  testator,  had  granted  various  leases  of  the 
estates,  with  covenants  for  quiet  possession;  and  that  such 
leases,  or  some  of  them,  were  not  warranted  by  the  power 
[  »558  ]  which  the  testator  possessed ;  *and  the  appellant,  having  been 
informed  that  the  respondent  intended  to  avoid  the  leases,  and. 
being  apprehensive  that  he,  the  appellant,  would  be  liable  to 
costs  and  damages  as  executor  of  the  testator,  in  actions  to  be 
brought  by  the  tenants,  under  these  circumstances  submitted, 
that  some  indemnity  should  be  provided  against  such  claims, 
before  he  paid  to  the  respondent,  the  Earl  of  Egmont,  the 
balance  of  the  testator's  personal  property.     *     *     * 

On  the  15th  February,  1828,  the  cause  was  heard  at  the  Rolls, 
when  a  decree  was  made,  directing  [the  usual  accounts] ;  and  it 
was  ordered  that  the  Master  should  enquire  and  state  to  the 
Court  whether  there  were  any  and  what  claims  affecting  the 
testator's  personal  estate  in  the  hands  of  the  appellant,  in  respect 
of  any  leases  executed  by  the  testator  not  in  conformity  with  his 
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power  of  *leasing ;  and  the  Master  was  to  be  at  liberty  to  state      Vernon 
any  special  circumstances  relating  thereto  as  he  should  think  fit ;      egmont. 
and  it  was  further  ordered  that  the  Master  should  ascertain  and       [  *559  ] 
certify  of  what  the  clear  residue  of  the  testator's  personal  estate 
would  consist,  and  the  Court  reserved  the  consideration  of  all 
further  directions  and  of  the  costs  of  the  suit  until  after  the 
Master  should  have  made  his  report. 

In  pursuance  of  the  decree,  the  Master  made  his  report  on  the 
20th  February,  1824,  and  thereby,  among  other  things,  *  * 
reported,  that  a  state  of  facts  and  charge  had  also  been  laid  [  560  ] 
before  him  on  behalf  of  the  appellant,  thereby  stating  that  by 
indentures  of  lease  and  release,  dated  the  17th  and  18th  January, 
1791,  the  release  made  between  the  testator  of  the  first  part,  the 
respondent,  then  John  Percival,  Esquire,  commonly  called  Lord 
Viscount  Percival,  of  the  second  part;  Samuel  Vines,  therein 
described,  of  the  third  part,  and  John  Vernon,  the  elder,  therein 
also  described,  of  the  fourth  part ;  the  testator  and  the  respon- 
dent duly  conveyed  all  the  honors,  manors,  lands,  tenements,  and 
hereditaments  therein  mentioned  and  described,  in  the  county 
of  Cork,  in  Ireland,  unto  and  to  the  use  of  the  said  John  Vernon, 
his  heirs  and  assigns,  in  order  to  make  him  tenant  to  the 
precipe,  that  common  recoveries  might  be  suffered  thereof,  which 
recoveries  were  thereby  declared  to  enure  to  the  use  of  the 
testator  for  life,  without  impeachment  of  waste,  with  remainder 
to  and  for  such  uses,  trusts,  intents,  and  purposes,  as  the 
testator  and  the  respondent,  John,  Earl  of  Egmont,  during  their 
joint  lives,  should  appoint ;  *and  in  default  thereof,  and  in  case  [  *&6i  ] 
any  appointment  should  be  made  of  only  part  of  the  premises,  or 
of  only  part  of  the  whole  estate  and  interest  therein,  then  as 
concerning  the  premises  which  should  remain  unappointed  and 
undisposed  of,  or  concerning  which  no  complete  appointment 
should  be  made,  and  when  the  estates  thereby  appointed  should 
respectively  determine  to  such  uses  as  the  respondent,  in  case  he 
should  survive  the  testator,  should  appoint;  and  in  default  of 
such  appointment,  and  in  case  any  such  should  be  made  of  only 
part  of  the  premises,  or  of  only  part  of  the  whole  estate  and 
interest  therein,  then  as  concerning  the  premises  which  should 
remain  unappointed  or  undisposed  of,  or  concerning  which  no 
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Vernon      complete  appointment  should  be  made,  and  when  the  estates 

Eomont.  thereby  appointed  should  determine  to  the  use  of  the  respondent 
during  his  life,  without  impeachment  of  waste,  with  remainder 
to  the  use  of  the  said  John  Vernon  and  Samuel  Vines  and  their 
heirs,  to  preserve  contingent  remainders  with  remainder  to  the 
use  of  the  first  son  of  the  body  of  the  respondent,  lawfully  to  be 
begotten  in  tail  male,  with  divers  remainders  over ;  and  it  was 
thereby  declared  that  it  should  be  lawful  for  the  testator  from 
time  to  time  during  his  life,  and  after  his  decease  for  the 
respondent  during  his  life,  to  demise  any  part  of  the  premises 
to  any  person  or  persons  for  any  term  or  number  of  years  not 
exceeding  twenty-one  years  in  possession  and  not  in  reversion, 
and  so  as  there  should  be  reserved  on  every  demise  the  best  and 
most  improved  yearly  rent  to  be  incident  to  the  immediate 
reversion  that  could  be  reasonably  had  or  gotten  for  the  same, 
without  taking  any  fine  premium  or  foregift,  and  so  as  there 
should  be  therein   contained  conditions  of  re-entry  for  non- 

[  *562  ]  payment  of  the  rents ;  and  so  as  the  *same  were  so  framed  as 
there  be  not  therein  contained  any  clause  whereby  any  power 
should  be  given  to  the  lessee  to  commit  waste,  or  whereby  any 
lessee  should  be  exempted  from  punishment  for  committing  waste, 
and  so  as  the  lessees  executed  counterparts  of  their  respective 
leases.    *    *     * 

And  the  Master  further  reported,  that  by  such  state  of  facts  it 
appeared  that  recoveries  were  duly  suffered  pursuant  to  the 
covenants  contained  in  the  two  several  indentures  of  release; 
and  that  the  testator  continued  during  his  life  in  possession  of 
the  hereditaments  and  premises  by  virtue  of  the  limitations 

[  '563  ]  *contained  in  the  said  indentures,  and  the  recoveries  suffered  in 
pursuance  thereof,  and  that  the  said  estates  were  of  the  annual 
value  of  14,000Z.  ;  and  that  the  testator,  while  he  was  in 
possession  thereof,  alone  executed  many  leases  of  the  same 
estates,  or  the  greater  part  thereof,  upon  the  terms  mentioned 
in  such  leases,  and  that  they  contained  covenants  on  the  part 
of  the  testator  for  quiet  possession  ;  and  that  the  said  leases,  or 
most  of  them,  were  not  in  conformity  with  the  testator's  powers 
of  leasing,  inasmuch  as  they  were  for  longer  terms,  and  conferred 
greater  powers  on  the  lessees  than  the  testator  by  the  said  powers 
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was  authorized  to  grant ;  and  that  some  of  the  tenants  paid  fines  Vernon 
for  the  granting  of  their  leases,  and  that  others  had  laid  out  Eomont. 
considerable  sums  of  money  in  improving  the  estates  so  demised 
to  them ;  and  that  the  respondent  was  in  the  possession  of  the 
estates  by  virtue  of  the  limitations  aforesaid,  and  that  the 
respondent,  having  a  son  who  might  upon  the  respondent's 
decease  become  entitled  to  the  said  estates  under  the  aforesaid 
limitations,  the  appellant  charged  that  so  many  of  the  leases 
granted  by  the  testator  as  were  not  in  conformity  with  his 
powers  of  leasing,  might  be  avoided,  and  the  lessees  might,  upon 
eviction  under  such  leases,  have  claims  against  the  personal 
estate  of  the  testator  upon  his  covenants  for  quiet  possession. 

The  state  of  facts  and  charge  being  admitted  by  the  respondent, 
the  Master  allowed  the  same,  and  found  that  as  to  such  leases 
as  had  been  granted  by  the  testator  not  in  conformity  with  his 
power  of  leasing,  the  lessees  upon  their  eviction  might  have 
such  claims  affecting  the  testator's  personal  estate  in  the  hands 
of  the  appellant  in  respect  of  such  leases ;  and  the  Master  found, 
that  subject  to  the  payment  of  the  testator's  debts  proved  before 
*him,  and  also  subject  to  any  claims  which  might  affect  the  [  *56*  ] 
testator's  personal  estate  in  respect  of  any  leases  executed  by 
him  not  in  conformity  with  his  power  of  leasing,  the  clear 
residue  of  the  same  consisted  of  the  sum  of  5852.  11*.  lid.  in 
the  hands  of  the  appellant ;  of  the  sum  of  10,0002.  Bank  8  per 
cent,  annuities,  standing  in  the  name  of  the  appellant,  set  apart 
to  answer  the  payment  of  [certain]  annuities ;  of  8,0002.  exchequer 
bills ;  of  1,0002.  cash  advanced  to  the  respondent  by  the  appellant 
out  of  the  testator's  personal  estate ;  of  the  sum  of  2,0002. 
received  and  possessed  by  the  respondent ;  of  the  arrears  of  rent 
due  at  the  testator's  decease  and  possessed  by  the  respondent ;  of 
the  jewels  and  other  articles  mentioned  to  have  been  possessed  by 
the  respondent ;  and  also  the  several  mortgage  sums  mentioned 
to  have  been  paid  out  of  the  testator's  personal  estate. 

On  the  29th  July,  1824,  the  cause  came  on  to  be  heard  before 
the  Bight  Honorable  the  Master  of  the  Bolls  for  further  directions 
upon  the  Master's  report. 

It  was  contended  on  the  part  of  the  appellant,  that  before  the 
residue  of  the  testator's  personal  estate  was  ordered  to  be  paid 
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•Vernon 

r. 
EOMONT. 


[  565  ] 


[  *566  ] 


[  *567  ] 


to  the  respondent  the  Earl  of  Egmont,  or  his  assigns,  the  Earl 
of  Egmont  should  either  confirm  the  leases  granted  by  the 
testator,  not  in  conformity  with  his  power,  or  otherwise  that  he 
should  give  a  satisfactory  indemnity  to  the  appellant  against 
any  claims  which  might  be  made  against  him  as  the  personal 
representative  of  the  late  Earl,  in  respect  of  the  said  leases,  and 
all  costs,  charges,  damages  and  expenses  which  the  appellant 
might  incur  or  be  subjected  to  in  respect  thereof. 

On  the  part  of  the  respondent  it  was  contended,  that  he  was 
not  bound  either  to  confirm  the  leases  or  give  an  indemnity. 

[The  Court,  after  directing  payment  of  costs  and  debts,  ordered 
that  it  should  be  referred  to  the  Master  to  take  an  account  of 
what]  *was  due  from  the  respondent  the  Earl  of  Egmont,  to  the 
respondents  Archibald  Morton  and  Archibald  Eodick  for  principal 
and  interest  upon  the  security  for  the  assignment  of  the  19th 
day  of  April,  1822 ;  and  it  was  ordered,  that  the  residue  of  the 
monies  to  arise  by  sale  of  the  exchequer  bills,  after  payment  of 
the  debts  and  costs,  should  be  applied  as  follows,  (that  is  to  say) 
so  much  thereof  as  the  Master  should  find  to  be  due  to  Archibald 
Morton  and  Archibald  Eodick,  upon  the  security  from  the 
respondent,  should  be  paid  to  them,  and  the  residue  thereof 
should  be  paid  to  the  respondent,  John,  Earl  of  Egmont.    *    *    * 

This  order  was  inrolled. 

Against  so  much  of  this  order  as  directs  that  the  residue  of 
the  money  to  arise  by  sale  of  the  exchequer  bills  after  payment 
of  the  debts  and  costs  should  be  applied  in  manner  directed  by 
the  decree  (that  is  to  say),  that  so  much  thereof  as  the  Master 
should  find  to  be  due  to  *Archibald  Morton  and  Archibald 
Eodick,  from  the  respondent  the  Earl  of  Egmont,  on  their 
security,  should  be  paid  to  them,  and  that  the  residue  thereof 
should  be  paid  to  the  respondent,  without  making  a  provision 
for  the  protection  of  the  appellant  against  the  claims  of  the 
lessees  under  leases  granted  by  the  testator,  the  appellant 
presented  a  petition  of  appeal. 


March  30.  Mr.  Shddwell  and  Mr.  Pemberton,  for  the  appellant : 

[  568  ]  *     *     The  executor  has  notice  of  the  covenant,  and  that  in 

effect  it  is  broken — because  his  testator  covenanted  to  secure 
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that  which  it  was  not  in  his  power  to  secure.     The  respondent      Vernon 
who  makes  the  demand  against  the  appellant,  as  executor,  may     egmont. 
himself  bring  the  charge  upon  the  appellant  by  ejecting  the 
tenants.     Could  the  tenants  have  any  remedy  in  equity  against 
the  residuary  legatee  ?    Or  ought  the  executor  to  be  put  to  file 
a  bill  against  the  legatee  to  refund  ?    *    *     We  ask  only  for       [  569  ] 
indemnity  to  be  settled  by  the  Master — an  equity  on  behalf  of 
creditors  against  volunteers. 

Mr.  Home  and  Mr.  Ronpell,  for  the  respondents.     *     *     * 

The  Lord  Chancellor  :  [  57°  ] 

Lord  Egmont  has  the  power  to  dispute,  or  to  confirm  the 
leases :  may  he  not  be  required  before  he  receives  the  assets 
to  confirm  the  leases?  If  a  creditor,  having  a  present  debt, 
omits  to  claim  it  under  the  decree,  he  may  be  excluded.  But 
this  is  the  case  of  creditors  who  are  not  qualified  to  claim — even 
upon  ejectment,  not  till  after  judgment.  The  case  is  of  the 
utmost  importance.  A  residuary  legatee,  having  the  power  to 
disturb  leases  made  by  the  testator,  should  confirm,  or  undertake 
not  to  disturb  them  before  he  takes  the  assets.  Some  security 
is  necessary  notwithstanding  all  the  inconvenience  attending 
that  course  of  proceeding. 

Mr.  Home  : 

I  only  argue  against  indemnity.    Lord  Egmont  is  willing  to 
consent  that  it  should  be  *put  on  record,  that  he  will  not  disturb      [  *57i  ] 
the  leases.     *     *     * 

Upon  this  offer  made  by  the  respondent's  counsel,  the  case 
stood  over  that  the  appellant,  with  the  advice  of  his  counsel, 
might  consider  whether  he  should  accept  the  respondent's  under- 
taking. But  it  was  afterwards  ascertained,  that  the  respondent 
having  assigned  his  interest  and  estate  in  the  land,  had  deprived 
himself  of  the  power  of  confirming  the  leases:  whereupon  the 
cause  was  again  brought  on  for  argument : — 

The  Lord  Chancellor  said — that  if  it  were  necessary  to  decide      April  c, 
the  general  principle,  although  he  was  inclined  to  think  that  the 
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Vernon  appellant  had  a  title,  he  should  take  much  time  for  consideration : 
eohokt.  hut  that  the  case  was  special,  as  the  respondent  had  the  power 
to  confirm,  or  to  disturb  the  leases,  and  that  he  ought  not  to  take 
the  fund  out  of  the  hands  of  the  executor,  without  giving 
indemnity  against  any  action  which  might  be  brought  by  the 
tenants,  in  case  of  eviction,  on  which  special  ground  he  should 
advise  the  House  to  reverse  the  decree. 

June  29.         THE  EaRL  OP  ELDON  : 

[  572  ]  In  this  case,  which  has  stood  over  for  judgment,  the  residue  of 

personal  estate  is  demanded  by  the  respondent,  who  has  the 
power  to  rescind  the  leases  granted  by  the  testator;  and  if  he 
should  do  so,  the  appellant,  as  executor  of  the  lessor,  will  be 
liable  in  damages  to  the  extent  of  assets  received  by  him.  Under 
these  circumstances  the  judgment,  which  in  substance  I  propose, 
is,  that  the  appellant,  upon  having  indemnity  from  the  respondent 
against  the  disturbance  of  the  leases,  should  pay  over  the  residue 
of  the  personalty. 
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Ireland. — Court  of  Chancery. 
HENRY  CROKER  and  Others  v.  RICHARD  MARTIN       1827- 

July  2. 

and  Others.  — 

(1  Bligh.(N.  S.)  573—591 ;  8.  C.  1  Dow  &  CI.  15—18.)  Lyndhurst, 

H.  B.,  being  possessed  of  a  leasehold  estate,  by  a  gratuitous  deed  in  ^ 

1731,  limited  the  term  to  himself  for  life,  with  remainder  to  his  son        L  573  J 
B.  B.,  quasi  in  tail. 

In  1739,  upon  the  marriage  of  B.  B.,  then  an  infant,  a  deed,  to  which 
he  was  a  party,  was  executed,  whereby  the  term,  the  subject  of  the 
former  settlement,  was  limited  in  trust  to  provide  annuities  to  B.  B.  and 
his  wife,  till  1742;  and  until  that  time,  and  subject  thereto,  to  permit 
H.  B.  to  receive  the  rents,  and  then  to  raise  1,200/.  for  the  use  of  H.  B. ; 
and  from  1742,  to  permit  B.  B.  to  receive  the  rents,  subject  to  the 
charges,  and  after  the  deaths  of  H.  B.,  B.  B.,  and  H.  B.,  in  trust  for  the 
sons  of  the  marriage,  as  B.  B.  should  appoint,  &c  with  divers  limitations 
over  in  trust  to  raise  portions,  &c. ;  and  in  case  there  should  be  no  sons 
of  the  marriage,  or  by  any  future  wife,  &c.  that  the  term  should  revert 
to  H.  R,  his  executors,  Ac. ;  and  H.  B.  by  the  deed  covenanted  to 
provide  for  B.  B.,  his  wife,  and  children,  board  and  lodging  until  1742, 
and  at  that  time  to  pay  B.  B.,  his  executors,  &c,  300/.  in  money 
or  stock,  &c. 

This  deed  was  executed  and  acted  upon  by  all  the  parties. 

B.  B.  came  of  age  in  1741,  and  died  without  issue  male. 

In  1743,  H.  B.  made  an  appointment  under  a  power  in  the  deed  of 
1731.  By  his  will  also  reciting  and  executing  a  power  in  the  deed  of 
1731,  and  without  noticing  the  limitation  of  the  deed  of  1739,  he  gave  to 
his  daughters  A.  &  B.,  under  whom  the  appellants  claimed  the  residue 
of  his  personal  estate. 

Held,  in  the  Court  below  and  on  appeal,  that  the  term  did  not  pass  as 
part  of  the  residue,  but  vested  in  B.  B.  by  operation  of  the  deed  of  1731, 
or  by  operation  of  the  deed  of  1739,  vested  in  H.  B.,  subject  to  the  trusts 
of  the  deed  of  1731,  in  favour  of  B.  B. 

Held  also,  that  it  was  not  a  case  of  election,  as  B.  B.  had  no  power  to 
reject  the  whole  of  the  deed  of  1739. 

[The  facts  and  documents  and  arguments  of  counsel  material 
to  the  decision  are  concisely  but  sufficiently  stated  in  the  following 
judgment :] 

The  appeal  was  presented  by  parties  claiming  under  Arabella       [  583  ] 
and  Harriet,  the  daughters  of  Hodder  Roberts. 

Mr.  Shadwett  and  Mr.  PhiUimore,  for  the  appellants. 

Mr.  Home  and  Mr.  Sugden,  for  the  respondents. 
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Choker      The  Lord  Chancellor: 

r. 

Marti  s.  This  case  arises  out  of  deeds  executed  at  a  very  considerable 

Juiv2'       distance  of  time.    Various  proceedings  have  been  had  in  the 

[  »86  ]       Court  of  Chancery  in  Ireland,  and  at  length  the  cause  was  heard 

£  *587  J       before  the  Lord  Chancellor  of  Ireland,  in  *the  year  1816,  when 

the  bill  was  dismissed,   but  without  costs.    About  two  years 

afterwards,  namely,  in  the  year  1818,  the  plaintiffs  appealed  to 

this  House.    The  circumstance  of  there  being  so  many  parties 

upon  the  record  has  occasioned  considerable  delay,  in  consequence 

of  the  deaths  of  some  of  those  parties  during  the  pendency  of  the 

proceeding,  and  the  necessity  of  reviving  the  suit. 

The  case  arose  out  of  two  deeds,  one  executed  in  the  year 
1781,  and  the  other  executed  in  the  year  1789.  A  person 
of  the  name  of  Hodder  Roberts  was  possessed  of  a  very  long 
term  in  certain  lands  in  Ireland.  By  the  deed  of  1781  he 
settled  the  term  upon  himself  for  life,  with  remainder  to  his 
eldest  son,  Eandall  Roberts,  his  executors,  administrators,  and 
assigns,  and  in  the  event  of  Randall  Roberts  dying  without  male 
issue  under  twenty-one  years  of  age,  it  was  limited  to  Watkins 
Roberts,  the  second  son,  and  so  on.  But  the  property  being 
leasehold,  vested  absolutely  in  the  first  tenant,  quasi  in  tail. 
This  was  a  purely  voluntary  settlement. 

There  was  afterwards,  in  the  year  1789,  another  deed  executed 
of  a  great  part  of  the  same  property.  That  was  executed  on  the 
occasion  of  a  marriage  being  in  contemplation  between  Randall 
Roberts,  who  was  a  party  to  the  former  deed,  and  Mary  Kift. 
The  settlement  was  made  in  consideration  of  that  marriage  and 
the  fortune  of  the  lady.  That  settlement,  therefore,  was  made 
for  a  valuable  consideration :  by  that  settlement  an  estate  for  life 
was  given  to  Randall  Roberts — certain  interests  were  given  to 
the  wife — interests  were  given  to  the  male  issue  of  Randall 
Roberts,  if  he  should  have  any,  and  there  was  power  given  to 
raise  portions  for  the  daughters  of  that  marriage.  That  marriage 
[  *588  ]  took  effect.  Randall  Roberts  *however,  afterwards  died  without 
leaving  any  male  issue  ;  portions  were  raised  for  the  daughters, 
and  there  was  an  end  of  the  limitations  under  the  deed  of  1739. 
But  there  was  a  provision  in  the  deed,  that  after  all  the  limitations 
should  be  satisfied,  the  estate  should  revert  to  Hodder  Roberts ; 
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and   the  question,   and   the  only  question  in   the  cause  was,       Cbokbb 
whether  the  estate  should  go  back  to  Hodder  Roberts,  he  taking      martin. 
a  new  estate  in  the  property,  or  whether  it  should  go  back,  and 
be  held  subject  to  the  trusts  of  the  voluntary  settlement  of  the 
year  1731. 

The  Lord  Chancellor  of  Ireland  was  of  opinion  that  the 
estate,  after  all  the  limitations  under  the  deed  of  1739  were 
satisfied  and  exhausted,  went  back,  and  was  held  subject  to  the 
trusts  of  the  former  deed  of  the  year  1731 ;  and  I  should  submit 
to  yonr  Lordships,  that  the  opinion  of  the  Lord  Chancellor  of 
Ireland  in  that  respect  is  correct.  The  deed  of  1731  was  a 
purely  voluntary  settlement,  binding  against  Hodder  Roberts, 
but  not  binding  against  a  purchaser  for  a  valuable  consideration. 
The  deed  of  1739  was  granted  for  a  valuable  consideration,  and  to 
the  extent  therefore  of  the  limitations  under  that  deed  in  favour 
of  Randall  Roberts,  and  the  issue  of  the  marriage,  and  the  parties 
who  took  as  purchasers,  to  that  extent,  the  deed  of  1739  would 
prevail  over  the  deed  of  1781 ;  but  it  would  not  prevail  over  the 
deed  of  1731  any  further,  and  therefore,  when  it  was  provided  by 
an  express  stipulation  in  the  deed  of  1739,  that  after  all  the 
interests  that  had  been  created  by  the  purchase,  were  satisfied, 
the  estate  should  revert  to  Hodder  Roberts,  that  estate  would  be 
held  by  Hodder  Roberts,  subject  to  the  trusts  of  the  voluntary 
settlement  of  1731,  which,  though  not  binding  as  against  a 
purchaser,  was  binding  against  him.  I  apprehend  the  *Lord  [  '589  ] 
Chancellor  of  Ireland,  therefore,  in  deciding  that  the  estate 
reverted  to  Hodder  Roberts,  subject  to  the  trusts  of  the  settlement 
of  1731,  decided  correctly  and  properly. 

The  question  arose  out  of  the  will  of  Hodder  Roberts,  by  which 
Hodder  Roberts  had  in  general  terms  disposed  of  all  the  residue 
of  his  personal  property  to  persons  under  whom  the  present 
plaintiffs  claim.  If  Hodder  Roberts  therefore  took  no  interest  or 
estate  by  virtue  of  the  deed  of  1789,  but  it  reverted  back  to 
him,  subject  to  the  trusts  of  the  settlement  of  1731,  it  would  be 
bound  by  the  provisions  of  that  deed,  and  would  not  pass  to  the 
plaintiffs  under  the  residuary  clause  in  the  will  to  which  I  have 
adverted. 

It  is  perfectly  clear,  independently  of  the  construction  of  the 
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Crokeh  deeds  to  which  I  have  adverted,  and  the  language  of  the  deeds, 
Maetin.  that  Hodder  Roberts  never  meant  that  the  deed  of  17S1  should 
be  rescinded  or  altered,  except  to  the  extent  of  the  provisions  con- 
tained in  the  deed  of  1739,  with  reference  to  Randall  Roberts  and 
the  issue  of  his  marriage,  because  after  the  deed  of  1739,  Hodder 
Roberts,  over  and  over  again,  recognised  the  existence  of  the 
deed  of  1781,  and  acted  according  to  its  provisions. 

In  the  year  1743,  which  was  four  years  after  the  execution  of 
the  deed  of  1739,  upon  the  marriage  of  his  daughter  Martha,  with 
a  person  of  the  name  of  Verling,  in  the  settlement  made  upon 
that  occasion,  he  recited  the  deed  of  1731,  as  an  existing  deed, 
referred  to  the  powers  in  that  deed,  and  executed  a  power  con- 
formably to  the  provisions  of  the  deed  of  1731 ;  so  that  it  appears 
not  only  that  the  language  of  the  instrument  supports  the 
judgment  given  by  the  Lord  Chancellor  op  Ireland,  but  that  it 
f  *590  ]  was  the  obvious  and  manifest  intention  of  Hodder  *Roberts,  who 
was  the  party  under  whom  the  present  plaintiffs  claim,  that  the 
deed  of  1731  should  be  an  operative  deed,  and  that  it  should  be 
broken  in  upon,  only  to  the  extent  of  the  particular  interest 
created  by  the  deed  of  1739.  It  is  also  a  remarkable  circum- 
stance, that  no  mention  whatever  is  made  by  Hodder  Roberts  in 
his  will,  (although  that  will  is  sufficiently  particular,)  of  the 
supposed  interest  he  had  at  that  time,  with  respect  to  that 
property,  so  as  to  enable  him  to  dispose  of  it.  The  language  of 
the  instrument  is  confirmed  by  the  obvious  intention  and  meaning 
of  Hodder  Roberts,  and  that  tends  to  shew  that  the  judgment 
pronounced  by  the  Lord  Chancellor  of  Ireland,  was  perfectly 
correct. 

It  was  argued  for  the  plaintiffs  that  Randall  Roberts,  who  took 
under  the  deed  of  1731,  and  also  under  the  deed  of  1739,  ought, 
after  he  came  of  age,  to  have  made  his  election  to  take  under  one 
deed  or  the  other ;  and  it  was  argued  that  in  fact  he  had  made 
his  election,  but  it  was  impossible  that  Randall  Roberts  could 
make  his  election,  he  was  not  the  only  party  to  the  deed  of  1739, 
there  were  other  parties  to  that  deed  ;  he  was  not  therefore  in  a 
condition  to  get  rid  of  the  obligation  and  renounce  the  provisions 
of  the  deed  of  1739  altogether,  and  take  under  the  deed  of  1731, 
because  the  parties  to  the  marriage  settlement  were  interested  in 


vol.  xxx.]     1827.     H.  L.     1  BLIGH  (N.  S.)  590—591.  97 

the  preservation   of  the  deed  of  1789,   and   therefore  it  was      Cbokeb 
impossible  he  could  make  such  election.  mabtin. 

But  it  is  said  that  he  recognised  over  and  over  again,  by  his 
own  acts,  the  deed  of  1739,  long  after  he  came  of  age.  It  is  true 
he  did  recognise  by  his  acts  the  provisions  of  that  deed,  because 
they  were  all  binding  and  operative  provisions:  they  were 
provisions  made  for  a  valuable  consideration  under  his  *marriage  [  *59i  ] 
settlement,  he  could  not  get  rid  of  those  provisions ;  they  existed 
in  conjunction  with  the  deed  of  1731,  qualifying  that  deed,  but 
not  extinguishing  and  annihilating  that  deed,  prevailing  over  it 
only  to  the  extent  of  the  provisions  contained  in  that  deed ;  and 
therefore  this  recognition  of  the  deed  of  1789,  an  operative  deed 
which  he  could  not  get  rid  of,  is  no  argument  to  shew  that  he  or 
his  descendants  are  not  entitled  to  come  in  and  claim  under  the 
deed  of  1731.  The  arguments,  instead  of  shewing  that  the 
judgment  was  incorrect,  fail  altogether.  The  judgment  therefore 
should  be  affirmed. 

In  disposing  of  the  original  bill  in  the  Court  below,  the 
Lord  Chancellor  dismissed  it  without  costs ;  but  as  the  parties 
have  thought  fit  to  appeal  against  that  decision,  I  would  propose 
that  the  judgment  be  affirmed,  with  1002.  costs. 

Judgment  affirmed,  with  1001.  costs. 


Scotland. — Court  op  Session. 
GAEDNEE  and  Others  v.  EEEKIE  and  Others.  i«7. 

(lBligh(N.S.)  646-654.)  March  W,W, 

In  corporate  bodies  the  form  of  election  is  of  the  substance  and  essence  Z      . 

of  their  constitution.    Upon  a  petition  to  the  Court  of  Session,  against     eldon  L.C. 
the  election  of  magistrates  for  a  Eoyal  burgh ;   if  it  should  appear  that         r  g^  t 
the  proper  form  of  election  has  not  been  observed,  it  is  not  competent 
to  the  Judges  to  sustain  the  election,  upon  the  ground  that  the  result  is 
the  same  as  if  the  form  had  been  observed. 

Thb  Lord  Chancellor  :  Mar.  io. 

This  case  depends  very  much  upon  the  question,  whether 
there  has  been  any  such  usage  for  any  given  period  of  time,  as 
r.r. — vol.  xxx.  7 
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gabdkeb  has  altered  the  sett  of  the  borough,  with  respect  to  the  mode  of 
Reekie.  carrying  on  elections.  If  it  depended  upon  this,  that  the  same 
persons  appeared  to  be  elected  in  the  form  in  which  the  election 
was  made,  as  might  have  been  elected  in  that  form,  which  if 
there  had  not  been  a  usage,  would  have  been  the  prescribed 
form,  it  does  not  appear  to  me  that  the  consideration,  that  the 
same  persons  had  been  elected,  would  by  any  means  support  the 
election,  because  I  take  the  form  of  the  election  to  be  of  the 
essence  of  the  election,  and  more  particularly  if  there  are  special 
[  *647  ]  officers,  who  are  to  name  individuals,  *out  of  which  individuals 
a  choice  is  to  be  made  by  the  general  electors.  I  take  it  to  be  a 
principle  of  our  constitution,  and  I  think  the  Scotch  courts  follow 
the  principle,  that  there  is  first  to  be  the  judgment  of  particular 
individuals  recommending  other  individuals  and  then  to  be  a 
choice  by  the  electors,  in  general  out  of  those  individuals  who 
are  so  recommended ;  and  I  cannot  conceive,  at  least  according 
to  any  English  doctrine,  that  if  nine  individuals  are  proposed, 
out  of  whom  the  whole  body  of  electors  are  to  chuse,  that  the 
mere  circumstance  that  they  happen  to  chuse  three,  who  might 
be  the  same  individuals,  if  instead  of  there  being  one  list  of  nine, 
there  had  been  three  lists  of  three,  out  of  each  of  which  lists  the 
general  body  of  electors  were  bound  to  chuse  one;  I  do  not 
apprehend  that  the  circumstance  of  the  election  falling  upon  the 
same  individuals,  if  it  could  be  demonstrated  that  it  would  have 
fallen  upon  the  same  individuals  in  either  case,  would  support 
an  English  election;  because,  if  the  constitution  of  a  burgh 
election  is,  that  the  individuals  who  are  to  name  those  respective 
lists  of  three,  have  a  duty  to  give  a  protection  to  the  proceeding 
which  is  to  place  in  the  situation  of  magistrates  the  individuals 
who  are  to  be  chosen,  the  mere  accident  if  there  is  one  list  of 
nine,  instead  of  three  lists  of  three,  of  the  same  individuals 
being  recommended,  by  those  who  had  a  duty  according  to  the 
constitution  imposed  upon  them,  of  pointing  out  in  the  first 
instance  who  are  the  individuals  that  they  think  ought  to  be 
trusted,  those  out  of  whom  the  choice  should  be  made,  is  not 
sufficient :  I  think  the  departure  from  that  form  which  would  be 
considered  in  our  courts  as  of  the  essence  of  the  proceeding,  if  it 
were  challenged,  would  not  stand. 
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It  remains,  however,  to  be  examined  most  carefully  *and  most 
industriously,  whether  there  be  any  such  usage  or  not,  as  that 
which  is  said  to  have  varied  the  sett  of  the  burgh ;  because,  if 
the  usage  does  not  exist,  if  there  has  not  been  a  consistent  usage 
for  a  certain  number  of  years,  (I  think  the  law  of  Scotland 
requires  forty,)  if  a  usage  has  not  existed  which  varied  the  sett 
of  the  burgh,  no  question  arises,  and  I  entertain  very  consider- 
able doubt  upon  this  whether  it  has,  or  has  not  been  too  hastily 
taken  for  granted  that  no  further  proof  should  be  entered  into 
before  the  decision  was  made  in  the  court  of  Scotland.  Having 
just  broken  this  subject,  I  will  proceed,  on  the  second  day  of 
causes  in  the  next  week,  to  propose  the  judgment  in  this  case. 

The  Lord  Chancellor  : 

In  this  case  of  Gardner  v.  Reekie  the  question  is,  whether  nine 
persons  should  be  named  from  among  the  burgesses  at  large; 
out  of  which  there  were  three  to  be  chosen,  or  whether  there 
should  be  three  lists  of  three  persons,  from  each  of  which  three 
lists  one  individual  should  be  named.  After  again  thinking  on 
the  subject  I  am  satisfied  upon  two  points :  first,  with  respect 
to  a  usage  which  is  not  exactly  conformable  to  the  sett  of  the 
borough  but  which  is  a  mode  of  qualifying  the  proceedings  in 
carrying  into  effect  what  the  sett  of  the  borough  requires,  it  is 
necessary  to  enquire  whether  there  is  a  clear  usage  of  forty  years 
of  delivering  three  lists  of  three  each ;  and  if  that  fact  could  be 
established,  that  there  was  a  clear  distinct  usage  of  forty  years, 
then  the  circumstance  that  in  this  case  it  happened  that  the 
same  individuals  probably  would  have  been  chosen  if  there  had 
been  three  lists  of  three,  as  were  chosen  out  of  the  one  list  of 
nine,  does  not  make  it  a  good  election ;  for  it  is  clear  that  if  the 
three  old  baillies  were,  ^according  to  the  usages  of  the  election, 
each  of  them  to  name  a  list  of  three,  comprehending  in  each  list 
themselves,  and  two  other  persons,  and  that  out  of  the  first  of 
those  lists  an  individual  should  be  chosen,  which  individual 
should  be  one  of  the  magistrates  in  the  next  year,  and  that  out 
of  the  second  list  another  individual  should  be  chosen,  who 
should  be  another  magistrate  in  the  next  year ;  and  that  out  of 
the  third  list  another  individual  should  be  chosen,  who  should 

7—2 


Gardner 

v. 
Reekie. 

[  *648  ] 


Jfarrh  19. 


[  *649  ] 


100 


1827.     H.  L.     1  BLIGH  (N.  S.)  649—650.  [r.r. 


Gardner 

v. 
Reekie. 


March  23. 


[•650] 


be  another  magistrate  in  the  next  year, — the  constitution  of  the 
borough,  so  looked  at,  would  authorize  us,  or  indeed  require  us 
to  say  that  there  was  a  duty  devolving  upon  the  old  magistrates, 
to  take  care  to  name  distinct  individuals  who  should  be  the 
objects  of  choice  by  the  burgesses  at  large ;  and  their  not  having 
exercised  that  duty  will  not  permit  of  this  answer  being  given, 
that  the  same  individuals  were  chosen  as  if  they  had  exercised 
that  duty:  because  in  that  mode  the  election  could  not  have 
that  sanction,  which  under  that  rule  it  was  intended  to  have.  I 
come,  therefore,  to  this  conclusion,  that  it  is  advisable,  before 
you  proceed  to  judgment  in  this  case,  to  see  whether  there  was 
before  the  Court  of  Session  clear  proof,  that  such  a  usage  was 
established.  On  Friday  morning  I  intend  to  give  my  final 
opinion  on  this  case. 

.The  Lord  Chancellor  : 

In  the  cause  of  Gardner  v.  Reekie  it  became  necessary,  upon 
reference  to  the  circumstances  of  the  case,  to  see  the  agents  on 
both  sides,  which  I  have  taken  an  opportunity  of  doing. 

The  question  in  this  case  arises  upon  the  election  of  the 
magistrates  and  town  council  for  the  burgh  of  Kilkenny  in  the 
year  1823.  In  the  sett  of  the  burgh  the  form  of  the  election  is 
stated  thus:  "first  of  all  the  *baillies,"  (of  whom  there  are 
three)  "  give  in  their  leet  of  nine  persons,  whereof  they  them- 
selves are  always  three,  out  of  which  they  are  to  choose  the 
three  baillies  for  the  year  ensuing,  and  the  treasurer  gives  in  a 
leet  of  three  persons,  whereof  he  himself  is  always  one ;  out  of 
which  they  are  to  elect  the  treasurer  for  the  said  year,  which 
being  read  over  in  presence  of  the  council,  and  approved  of  by 
them,  is  read  publicly  in  an  audience  of  the  Haill  burgesses,  who 
are  to  vote.  This  being  done,  the  clerk  is  appointed  to  sit  in  the 
council-house  and  mark  the  votes,  there  being  always  one  of  the 
council  appointed  to  see  his  right  marking,  and  accordingly  first 
the  baillies,  then  the  treasurer,  council,  and  thereafter  the  Haill 
qualified  burgesses,  one  by  one,  give  their  several  votes  for  the 
baillies  and  treasurer  for  the  said  ensuing  year ;  and  the  persons 
chosen  by  plurality  of  votes,  together  with  the  new  council, 
immediately  convene  within  the  council-house,  and  accept  of 
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their  respective  offices,  and  give  their  oaths  de  fideli  adminis-     Gardner 
tratione,  the  same  being  tendered  to  the  three  baillies  by  the      Reekie. 
clerk,  and  by  them  first  to  the  treasurer,  and  then  to  the  council, 
which  being  done,  they  adjourn." 

In  this  case  a  complaint  was  made  against  the  election  on  two 
grounds :  first,  that  the  leet  of  nine  given  in  by  the  baillies,  was 
not  subdivided  into  three  leets.  Your  Lordships  will  observe 
that  according  to  the  original  sett  of  the  borough,  which  I  have 
read,  the  baillies  are  stated  to  give  in  one  leet  of  nine  persons, 
out  of  which  three  baillies  are  to  be  chosen  for  the  year  ensuing ; 
but  the  complainants  insist  that  instead  of  a  leet  of  nine  being 
given  in,  there  should  be  a  subdivision  into  three  leets,  "  the  first 
containing  the  name  of  the  first  magistrate  of  the  former  year, 
and  two  other  names,  from  which  alone  the  new  first  magistrate 
^should  be  elected ;  the  second  containing  the  name  of  the  [  »65i  ] 
second  magistrate  of  the  former  year,  and  two  other  names, 
from  which  alone  the  new  second  magistrate  should  be  elected, 
the  third  containing  the  name  of  the  third  magistrate  of  the 
former  year,  and  two  other  names,  for  which  alone  the  new  third 
magistrate  should  be  elected.  They  alleged  that  there  had  been 
a  usage  to  that  effect."  This  allegation  that  there  had  been  a 
usage  to  that  effect,  as  to  the  importance  of  it,  depends  upon 
this,  whether  admitting  that  the  sett  of  the  burgh  in  1710,  was 
of  a  certain  nature,  there  has  been  a  usage — a  uniform  usage — 
such  a  usage,  as  would  amount  to  a  regulation  of  the  mode  of 
election,  from  and  after  the  time  that  that  usage  took  effect  by 
continuance,  which  would,  in  the  respect  I  have  mentioned, 
admit  of  being  considered  as  having  become  a  valid  modification 
of  the  sett  of  the  burgh,  or  a  valid  alteration  of  the  sett  of  the 
burgh. 

There  was  another  ground  taken,  namely,  that  the  oath  against 
bribery  and  corruption  had  not  been  properly  administered.  I 
do  not  think  that  it  has  been  successfully  contended  at  the  Bar, 
that  the  case  proves  any  thing  like  what  would  be  enough,  (if 
any  thing  could  be  enough)  to  set  aside  the  election,  and  there- 
fore I  need  not  trouble  your  Lordships  any  further  upon  that 
part  of  the  case. 

All  that  we  have  heard  from  the  Bar  with  respect  to  the  opinion 
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Gardner     of  the  learned  Judges,  who  decided  this  matter  in  Scotland,  before 

Reekie.  whom  it  was  brought  by  petition,  is,  that  they  were  of  opinion 
that  an  election  which  produced  the  same  result  by  one  leet  of 
nine  persons,  as  would  have  been  the  result  if  there  had  been 
three  leets  of  three  given  in  according  to  this  modified  sett  of  the 

[  *652  ]  burgh,  was  not  subject  to  objection.  *Now  attending  to  what  is 
necessary  to  be  done  in  this  case,  I  cannot  think  that  it  would  be 
right  to  proceed  as  stated  in  the  judgment,  upon  a  representation 
of  that  kind.  I  should  certainly  feel  strongly  disposed  to  say, 
(and  I  think  I  am  right  in  that,  unless  my  mind  is  influenced  by 
English  principles  more  than  it  ought  to  be  with  respect  to  a 
Scotch  case,)  that  according  to  my  notion  of  the  matter  the 
identity  of  the  result,  if  the  form  of  the  election  has  not  been 
right,  would  not  make  the  form  of  the  election  or  the  election 
good :  because  I  take  the  form  of  the  election  in  these  corporate 
bodies  to  be  of  the  substance  and  essence  of  their  constitution : 
and  if  the  result  upon  which  the  choice  is  made  of  three  persons, 
out  of  one  leet,  might  in  some  cases  be  exactly  the  same  as  the 
result  when  the  choice  is  made  of  three  persons,  out  of  three 
leets,  upon  reasoning  as  applied  to  corporate  acts  it  might  be 
clearly  shewn  that  such  might  very  often  not  be  the  case,  where  the 
proceeding  was  in  truth  upon  one  leet  of  nine,  instead  of  being 
a  proceeding  by  three  leets  of  three:  in  the  one  case  three 
individuals  recommending  each  a  separate  leet,  and  in  the  other 
case  three  individuals  recommending  one  leet,  and  not  three 
separate  leets.  I  think  it  might  be  so  clearly  shewn  that  i$ 
many  cases  the  result  would  not  be  the  same,  that  at  least 
according  to  our  laws  of  election,  and  the  way  in  which  we 
should  treat  the  subject  here  it  would  be  impossible  to  say,  that 
the  casual  identity  of  the  result  would  render  such  an  election 
good. 

But  in  order  to  see  whether  you  can  get  at  that  question  you 
must  look  at  another  question,  and  you  must  look  at  the  effect  of 
the  evidence  in  the  cause.  I  cannot  collect,  either  from  what 
is  in  the  printed  papers  or  from  what  has  been  stated  at  the  Bar,. 

[  »653  ]  that  we  have  *had  the  opinion  of  the  Court  of  Session  upon  the 
point  I  am  now  alluding  to.  If  I  must  give  an  opinion  I  should 
say,  without  having  been  better  assisted  upon  that  point,  that  if 
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there  was  a  clear  uniform  usage  for  forty  years  together,  which  Gardner 
forms  a  kind  of  prescription  in  the  law  of  Scotland,  according  to  Reekie. 
which  uniform  usage  they  have  proceeded  by  three  leets,  com- 
posed by  three  baillies,  instead  of  proceeding  in  the  old  mode  of 
one  leet,  according  to  the  sett  of  the  burgh  in  1710,  that  that 
uniform  usage  made  out  distinctly  in  point  of  evidence,  and 
shewn  by  evidence  to  have  existed,  might,  according  to  the  law 
of  Scotland,  either  be  considered  as  such  a  modification  of  the 
sett  of  the  burgh,  or  such  an  alteration  of  the  sett  of  the  burgh, 
as  that  it  ought  to  be  proceeded  upon  as  the  true  construction  of 
the  sett  of  1710,  or  such  an  alteration  as  might  be  available 
according  to  the  law  of  Scotland;  but  notwithstanding  I  have 
said  thus  much,  in  the  result  it  is  not  my  intention  to  prejudice 
either  of  the  questions  of  law,  upon  which  I  have  taken  the  liberty 
to  say  a  word  or  two. 

If  I  understand  the  course  which  the  case  took  in  the  Court  of 
Session  in  Scotland,  it  does  not  appear  to  me  that  the  Court 
went  so  far  as  to  enquire  whether  there  had  been  such  a  usage, 
or  to  give  any  judicial  opinion  upon  the  question  of  what  would, 
or  what  would  not  be  according  to  the  law  of  Scotland,  the  effect 
of  such  a  usage,  the  Court  of  Session  being  of  opinion  that  the 
result  being  the  same,  therefore  it  was  unnecessary  to  enquire 
any  further.  I  am  afraid  that,  according  to  our  laws,  we  cannot 
go  on  in  such  a  state  of  the  cause ;  and  that  it  is  necessary  to  do 
that,  which,  for  various  reasons,  I  have  a  great  objection  to 
doing,  I  mean  to  remit  this  cause  back  again  to  the  Court  of 
Session,  with  a  direction  that  they  should  enquire  whether  *there  [  *eu  ] 
is  in  this  case  sufficient  proof,  or  whether,  according  to  their 
practice,  sufficient  proof  can  be  given  upon  a  further  enquiry  by 
referring  it  to  a  jury,  or  in  whatever  other  way,  that  for  the 
period  I  have  mentioned  there  has  been  a  clear  uniform  usage  to 
substitute  three  leets  instead  of  one  leet,  and  that  they  should 
enquire  what,  according  to  the  Scotch  law,  is  the  effect  of  that 
usage,  either  in  modifying  or  in  altering  the  sett  of  the  burgh. 
If  the  proof  that  is  given  is  not  sufficient  to  make  out  that  there 
has  been  such  a  consistent  and  uniform  usage  for  such  a  given 
period  (if  any  given  period  be  sufficient)  as  would  amount  to  a 
valid  modification  of  the  sett  of  the  burgh,  or  an  alteration  of  the 
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Gardner  sett  of  the  burgh,  then  to  be  sure,  if  the  question  is  to  be  decided 
Reekie.  upon  the  want  of  evidence  of  that  usage,  that  would  make  it 
unnecessary  to  determine  the  point  of  law  that  would  arise  if 
there  were  distinct  evidence  of  such  a  uniform  usage.  On  the 
other  hand  we  are  not  informed  here,  whether  if  it  should  turn 
upon  the  question  of  insufficient  evidence,  it  would  be  the  bounden 
duty  of  the  Court,  according  to  their  practice,  to  enquire  further 
into  the  fact  of  the  usage,  or  the  means  which  they  would  adopt 
in  order  to  give  themselves  the  benefit  of  such  further  enquiry. 

March  23.  Ordered,  that  the  cause  be  remitted  to  the  Court  of  Session  to 
enquire,  whether  any  and  what  usage  differing  from  the  set  of 
the  burgh  has  taken  place  as  to  the  form  or  number  of  the  leets 
and  mode  of  election  of  the  three  baillies  of  the  said  burgh,  and 
for  what  length  of  time  such  usage  has  prevailed  ;  and  whether, 
having  regard  to  the  nature  of  such  usage,  if  any  shall  be  found 
upon  such  enquiry  to  have  taken  place,  and  the  length  of  time 
during  which  it  shall  be  found  to  have  prevailed,  such  usage 
ought,  according  to  law,  to  be  considered  as  modifying  or  altering 
the  set  of  the  said  burgh,  as  to  the  form  or  number  of  the  leets 
and  the  election  of  baillies;  and  after  such  consideration  and 
enquiry,  to  proceed  further  upon  this  petition  and  complaint  as 
is  just.t 

t  Lords  Journals,  23rd  March,  1827. 
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GARRARD   v.  LORD   LAUDERDALE.f 

(3  Simons,  1—13;  affirmed,  2  Russell  &  Mylne,  451—456.) 

A  conveyance  by  a  debtor,  to  trustees  for  payment  of  scheduled 
creditors  cannot  be  enforced  by  a  creditor,  who,  with  knowledge  of  the 
deed,  has  taken  any  steps  to  obtain  payment  of  his  debt  in  a  manner 
which  shews  that  he  was  not  content  to  rely  upon  the  provision  made  by 
the  deed.  In  order  that  the  communication  to  any  creditor  of  a  trust 
for  payment  of  creditors  may  entitle  him  to  claim  thereunder,  his 
subsequent  conduct  must  be  consistent  with  the  acceptance  of  the  benefit 
of  the  trust. 

By  an  indenture  dated  the  22nd  of  June,  1822,  and  expressed 
to  be  made  between  the  late  Duke  of  York,  of  the  first  part,  the 
defendants,  Lord  Lauderdale,  and  B.  C.  Stephenson,  Esq.  of  the 
second  part,  and  the  several  persons  whose  names  were  mentioned, 
in  the  schedule  to  the  deed,  as  creditors,  of  the  Duke,  in  the 
sums  set  opposite  to  their  names,  of  the  third  part,  the  Duke 
assigned,  to  the  defendants,  his  furniture,  plate,  live  and  dead 
stock,  growing  crops,  and  other  effects  at  Oatlands,  upon  trust  to 
sell  the  same,  and  to  pay  certain  tithes,  rates  and  taxes,  and  also 
a  debt  of  1,1382.  due  to  M.  P.  Bomano,  and  the  costs  of  getting 
in  the  crops  and  carrying  on  the  farm  until  the  1st  of  November 
then  next,  and  the  wages  of  servants  and  the  several  debts 
♦mentioned  in  the  schedule,  not  exceeding  502.  each,  and  to 
divide,  the  residue  of  the  monies  arising  from  the  sale,  amongst 
the  several  creditors  of  the  Duke,  parties  to  the  deed,  in  propor- 
tion to  the  amount  of  their  debts. 

The  plaintiff  was  one  of  the  creditors  mentioned  in  the  schedule. 
The  defendants  sold  the  property  assigned  to  them,  and  received 
the  proceeds.  The  plaintiff,  not  having  been  paid  his  debt,  filed 
a  bill  (on  behalf  of  himself  and  the  other  unsatisfied  creditors  of 
the  Duke,  who  were  entitled  to  the  benefit  of  the  assignment,) 

App.  Ca.  497,  57  L.  J.  P.  C.  78; 
Priestley  v.  Ellis,  '97,  1  Ch.  489, 
66  L.  J.  Ch.  240,  and  New,  Prance 
and  Garrard's  Trustee  v.  Hunting,  '97, 
1  Q.  B.  607,  affirmed  W.N.  (1897)  50, 
are  instances  of  trusts  to  which  the 
principle  doe9  not  apply. — O.  A.  S. 


+  Qlegg  v.  Bees  (1871)  L.  R.  7  Ch. 
71,  41  L.  J.  Ch.  243;  and  Johns  v. 
James  (1878)  8  Ch.  D.  744,  47  L.  J. 
Ch.  853,  are  instances  of  the  applica- 
tion of  this  principle.  Fitzgerald  v. 
White  (1887)  37  Ch.  Div.  18,  57  L.  J. 
Ch.  594;   Godfrey  v.  Poole  (1888)  13 
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against  the  defendants,  charging  that  he  and  the  other  creditors 
did,  in  consideration  of  the  deed  having  been  executed  in  their 
favour,  and  on  the  faith  of  the  provisions  thereby  made  for  their 
debts,  forbear  to  sue  the  Duke,  and  that,  thereby,  the  deed  was 
founded  on  a  good  and  valuable  consideration,  and  was  binding 
on  the  Duke  and  the  defendants:  that,  on  the  24th,  and  also 
on  the  28th  of  June,  1822,  the  plaintiff's  solicitor  called  upon 
Mr.  Humphries,  the  solicitor  of  the  defendants  and  of  the  Duke 
in  the  matters  of  the  proposed  deed,  when  the  deed,  which  had 
been  executed  by  the  Duke,  was  shewn  to  the  plaintiff's  solicitor; 
and  that  the  plaintiff  afterwards  received  a  letter  from  Mr.  Hum- 
phries, which  was  as  follows :  "  I  am  directed  by  the  Earl  of 
Lauderdale,  and  Colonel  Stephenson,  to  inform  you  that  his 
Royal  Highness  the  Duke  of  York  has  assigned  to  them  all  his 
goods,  growing  crops,  and  other  personal  effects  at  Oatlands,  for 
payment  of  certain  scheduled  creditors,  amounting  to  8,802Z.  5a.  Id. 
after  payment  of  expenses,  and  a  prior  charge  which  may  amount 
to  about  2,000Z.  more  or  less.  Your  name  is  in  the  schedule  to 
a  debt  amounting  to  191Z.  3a.,  and  the  deeds  direct  that  those 
debts  *in  the  schedule  which  do  not  amount  to  50Z.  each  shall, 
in  the  first  place,  be  paid  in  full,  and  the  dividend  between  the 
remaining  debts,  without  preference  or  priority.  It  is  impossible 
to  say  what  you  may  receive  under  this  assignment,  as  it  greatly 
depends  upon  the  price  of  the  agricultural  produce ;  but  if  you 
are  not  paid  in  full,  what  you  receive  is  only  to  be  taken  in  part." 
The  bill  prayed  that  the  necessary  accounts  might  be  taken,  and 
that  the  trusts  of  the  deed  might  be  carried  into  execution. 

The  defendant  Stephenson,  by  his  answer,  said  that  neither 
the  plaintiff,  nor  any  of  the  other  creditors,  executed  the  deed ; 
that  it  was  executed,  by  the  Duke,  without  their  knowledge, 
privity  or  concurrence,  and  was  altogether  voluntary  and  without 
consideration,  on  his  part :  that  the  trustees  had,  out  of  the 
trust-property,  paid  the  tithes,  taxes  and  rates  mentioned  in  the 
schedule,  the  debt  due  to  Romano,  and  also  the  debts  which  did 
not  exceed  5(M.,  and  that  they  had,  by  the  express  direction  of 
the  Duke,  paid  five  sums,  amounting  to  1,653Z.,  to  or  for  the  use 
of  the  Duke,  and  that,  though  he  did  not  repay  them  those 
sums,  he  had,  out  of  his  own  monies,  paid  several  of  the  creditors 
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the  whole  or  part  of  their  debts,  amounting,  altogether,  to  1,658Z. 
and,  therefore,  that,  if  the  deed  was  irrevocable,  (which  the 
defendant  submitted  it  was  not,)  the  Duke's  personal  representa- 
tives were  entitled  to  stand  in  the  place  of  those  creditors,  to  the 
extent  of  that  sum ;  that  the  Duke,  by  calling  for  or  directing 
payment  of  the  five  sums  before  mentioned,  had  revoked  the  deed 
to  the  extent  of  those  sums ;  and  that  the  defendants  had  been 
advised  that  it  was  doubtful  whether  they  ought  *not  to  hold  the 
balance  in  their  hands,  in  trust  for  the  Duke's  personal  repre- 
sentatives, and  that  they  had,  for  that  reason,  abstained  from 
making  any  distribution  of  it  amongst  the  creditors :  that  the 
plaintiff,  previously  to  the  execution  of  the  deed,  did  make  some 
very  urgent  applications,  to  the  Duke,  through  the  defendant, 
Stephenson  (who  was  then  acting  as  the  Duke's  agent,)  for  the 
payment  of  his  debt,  and  that  the  plaintiff's  solicitor  wrote  a 
letter  to  the  defendant,  peremptorily  demanding  payment,  and 
threatening  proceedings  at  law  in  case  of  refusal.  The  defendant 
denied  that  Mr.  Humphries  ever  was  his  solicitor,  and  said  that 
he  was  unable  to  set  forth  whether  Mr.  Humphries  wrote  and 
sent  a  letter,  to  the  plaintiff,  to  the  purport  or  effect  stated  in  the 
bill ;  but  that,  upon  the  execution  of  the  indenture,  he  and  his 
co-trustee  authorized  Humphries  to  write  and  send,  to  the  credi- 
tors whose  debts  were  mentioned  in  the  schedule,  circular  letters 
informing  them  of  the  execution  of  the  indenture.  The  defendant 
denied  that  the  indenture  was  an  inducement  and  consideration, 
to  the  plaintiff  and  the  other  creditors,  to  forbear  to  sue  the 
Duke,  and  said  that  though  the  plaintiff  and  some  of  the  creditors 
did  not,  yet  others  of  them  did  sue  the  Duke,  for  their  debts. 

A  motion  was  now  made,  for  the  plaintiff,  that  the  defendants 
might  be  ordered  to  pay,  into  Court,  the  balance  admitted  to  be 
in  their  hands. 
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Mr.  Rogers,  for  the  plaintiff,  in  support  of  the  motion  [relied 
on  Ellison  v.  EllisohA)  Although  the  plaintiff  did  not  actually 
execute  the  deed,  yet  he  was  named  as  a  party  to  it,  and  was 
privy  to  its  execution  and  contents  :  for,  on  the  execution  of  the 
deed,   Mr.  Humphries,  by  the  direction  of  the  trustees,  wrote 
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circular  letters,  to  the  creditors,  informing  them  of  the  execution 
and  purport  of  the  deed.     *     *     * 

Mr.  Pepijs  and  Mr.  Wigram,  for  the  defendants  [relied 
principally  upon  the  case  of  Wallicyn  v.  CouttsA]  *Such  deeds 
have  always  been  considered,  as  in  truth  they  are,  merely  private 
arrangements,  made  by  the  author  of  them  for  his  own  con- 
venience, and  the  grantees  are  trustees  for  him,  and  not  for  the  . 
creditors.     *     *     * 

The  only  case  in  which  the  property  conveyed  by  such  a  deed 
as  that  of  22nd  June,  1822,  has  been  held  *bound  in  favour  of 
creditors,  are  those  in  which  the  trustees  have,  by  dealing  with  a 
creditor  in  pursuance  of  the  deed,  constituted  themselves  trustees 
for  him.  An  attempt  is  made  to  establish  such  a  case  here, 
but  without  success.  The  trustees  admit  that  Mr.  Humphries, 
with  their  authority,  sent  a  circular  to  the  creditors  of  the  Duke 
of  York,  informing  them  of  the  execution  of  the  deed.  It  does 
not  appear  whether  the  plaintiff  received  the  circular  or  not. 
None,  however,  of  the  creditors  in  any  manner  noticed  the 
circular,  in  the  lifetime  of  his  Royal  Highness.  Many  brought 
actions  against  him.  After  his  death  a  suit,  Greenwood  v.  Taylor, 
was  instituted  for  the  administration  of  his  general  personal  estate, 
and  the  plaintiff  in  this  suit  went  in  under  the  decree  in  that  suit, 
and  proved  his  present  claim,  as  a  debt  against  the  Duke's 
general  personal  estate.  J  *  *  * 


Dec.  9. 


£•8] 


The  Vice-Chancellor  : 

The  question  in  this  case  is  similar  to  that  which  arose  in  the 
case  of  Wallicyn  v.  Coutts  ;  and  I  have  "obtained  a  bill  that 
was  filed  in  that  cause ;  and  I  have,  also,  procured,  from  the 
Registrar's  book,  a  copy  of  the  order  made  in  that  case. 

The  first  deed  in  that  cause,  was  dated  the  22nd  of  February, 
1812 ;  and  it  is  obvious,  from  its  contents,  that  the  object  of  the 
Duke  of  Marlborough,  in  executing  it,  was  to  make  a  provision 
for  the  Marquis  of  Blandford  ;  and  there  is  no  reference  in  it  to 


t  17  B.  R.  173  (3  Mer.  707). 
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any  thing  which  was  to  move,  from  the  Marquis,  to  his  creditors. 
It  was  a  deed  made  by  the  father  to  the  son,  for  the  purpose  of 
redeeming  annuities  granted  by  the  son,  and  paying  off  the 
arrears  of  those  annuities;  and  then,  if  the  trustees  thought 
proper,  they  were  empowered  to  raise  a  sum  for  the  payment  of 
the  son's  specialty  and  simple  contract  debts.  It  is  observable, 
however,  that,  by  the  ultimate  trust  in  that  deed,  the  Marquis 
of  Blandford  took  a  direct  interest  in  the  estates,  for  he  was 
made  tenant  in  fee,  of  them,  in  remainder,  after  the  death  of  the 
Duke. 

The  Marquis  having  thus  become  tenant  in  fee  in  remainder  of 
these  estates,  became  party  to  another  indenture,  of  the  18th  of 
August,  1812,  which  was  made  between  the  Duke  of  Marlborough 
of  the  first  part,  the  Marquis  of  Blandford  of  the  second  part, 
and  Blackstone  &  Coutts  of  the  third  part.  That  deed  recited 
that  15,000Z.  had  been  raised  by  the  parties,  that  the  trustees 
had  not  been  able  to  liquidate  the  demands,  and  that  the  Duke 
and  the  Marquis  had  agreed  that  the  trusts  of  the  former  deed 
should  be  extended  so  as  to  enable  the  trustees  to  raise,  by  way 
of  annuity,  the  sums  by  the  release  authorized  to  be  raised  by 
sale  or  mortgage. 

Now  in  that  deed,  there  was  a  direct  dealing,  by  the  Marquis 
of  Blandford,  by  means  of  his  reversion  in  fee,  and  by  that  deed 
he  took  upon  himself  to  vary  the  order  of  payment  prescribed  by 
the  former  deed.  Then  the  character  of  the  parties  changed; 
for  we  have  no  longer  the  father  making  a  provision  for  the 
son,  but  here  is  a  son,  who  had  attained  a  vested  remainder, 
varying  the  order  in  which  the  trusts  had  been  declared  for  the 
benefit  of  his  annuity  creditors,  and  afterwards,  for  his  general 
creditors. 

Then  there  was  a  third  deed  of  the  20th  of  October,  1818, 
made  between  the  Duke  of  Marlborough  of  the  first  part,  the 
Marquis  of  Blandford  of  the  second  part,  and  Blackstone  &  Coutts 
of  the  third  part.  And,  in  that  deed,  they  take  notice  that  the 
Duke  and  the  Marquis  had  agreed  that  the  trustees  should  stand 
seised  of  the  hereditaments,  &c.  (His  Honor  here  read  part  of 
the  deed,  see  post,  p.  120.) 

That,  certainly,  is  not  a  very  plain  manner  of  stating  what  the 
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parties  were  to  do,  but  those  are  the  terms  of  the  deed.  The 
deed  then  proceeds  thus  :  "  That  is  to  say,  upon  trust  to  raise," 
&c,  and  the  ultimate  trust  was  then  declared,  as  before. 

Now,  here  again,  there  was  a  direct  interference  both  by  the 
Duke  of  Marlborough,  and  by  the  Marquis  of  Blandford,  with 
respect  to  the  disposition  which  had  been  previously  pointed  out 
for  the  payment  of  the  annuity  creditors,  and  also,  of  the  other 
creditors  of  the  Marquis. 

Then  the  bill  alleged  that  the  trustees  had  raised  several  sums 
of  money,  divers  parts  of  which  had  *been  paid  over  by  them  to 
the  Duke  and  Marquis :  that  the  plaintiff's  annuity  and  several 
of  the  other  annuities  were  still  unpaid  :  *  *  That  the  Duke  and 
Marquis  pretended  that  they  were  entitled  to  have  the  8,000Z. 
raised  and  paid  to  the  Marquis,  and  that  the  trusts  of  the 
indentures  were  solely  for  the  benefit  and  accommodation  of  the 
Marquis ;  and  that  the  Duke  and  Marquis  had  called  upon  the 
trustees  to  reconvey  the  trust  premises  to  them. 

The  bill  then  prayed  that  the  plaintiff's  annuity,  and  the  other 
annuities  mentioned  in  the  schedule  to  the  deed  of  February, 
1812,  might  be  declared  to  be  a  lien  on  the  estates,  and  on  the 
monies  raised  and  to  be  raised  ;  that  the  trusts  of  the  indentures 
might  be  performed ;  that  the  defendants  might  account  for  what 
they  had  received  ;  and  for  an  injunction  to  restrain  the  trustees 
from  reconveying  the  estates  to  the  Duke  or  to  the  Marquis,  and 
from  paying  over,  to  them  or  either  of  them,  any  of  the  monies 
raised  under  the  trusts. 

To  that  bill  the  Duke  of  Marlborough  and  the  Marquis  of 
Blandford  were  made  defendants,  as  well  as  Blackstone  &  Coutts. 
Coutts,  in  his  answer,  admitted  *the  deeds,  and  submitted  all 
the  questions  of  law  to  the  Court.  Then,  on  the  11th  of  May, 
the  plaintiff  applied,  to  the  Lord  Chancellor,  for  an  injunction  : 
and  that  application  was  made  in  terms  which  raised  the  question 
that  has  been  raised  by  the  passages,  in  the  bill,  which  I  have 
referred  to. 

That  application  was  opposed  by  counsel  on  behalf  of  the 
Marquis  and  the  trustees ;  and  the  result  of  it  was,  that  the 
Court  did  not  think  fit  to  make  any  order  upon  it,  but  directed 
the  plaintiff  to  pay,  to  the  defendants,  the  costs  of  the  application. 
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So  that  a  more  decisive  opinion  upon  it  could  not  have  been 
given  by  that  learned  Judge. 

Now  the  question  is,  what  is  fairly  to  be  inferred  from  that 
order :  and,  having  had  an  opportunity  of  considering  this  since 
the  motion  was  mentioned  to  me,  it  appears  to  me  that  the 
principle  on  which  Lord  Eldon  acted  when  he  pronounced  that 
order,  must  be  taken  to  be  consistent  with  that  which  he  has 
repeatedly  declared  to  be  the  established  law  of  this  Court, 
namely,  that,  where  there  is  an  actual  settlement  made  for 
vesting  an  estate  in  trustees,  or  for  vesting  stock  in  trustees  for 
volunteers,  there,  the  legal  character  being  complete,  the  persons 
who  have  the  legal  character  are  trustees  for  the  volunteers,  who 
may  claim  as  cestui  que  trusts  against  the  trustees  under  the  deed. 
I  apprehend  that  the  principle  of  the  two  decisions  in  Ellison  v. 
Ellison,]  and  Pulvertoft  v.  Pulvertoft, I  and  of  this  in  Wattwyn  v. 
Coutts  are  reconcilable  with  each  other ;  because  I  apprehend 
that  Lord  Eldon  must  have  considered  *that,  where  a  person  does, 
without  the  privity  of  any  one,  without  receiving  consideration, 
and  without  notice  to  any  creditor,  himself  make  a  disposition, 
as  between  himself  and  trustees,  for  the  payment  of  his  debts, 
he  is  merely  directing  the  mode  in  which  his  own  property  shall 
be  applied  for  his  own  benefit,  and  that  the  general  creditors,  or 
the  creditors  named  in  the  schedule,  are  merely  persons  named 
there  for  the  purpose  of  shewing  how  the  trusts  property  under 
the  voluntary  deed,  shall  be  applied  for  the  benefit  of  the 
volunteers.  Now  it  is  manifest  that  my  Lord  Eldon  must  have 
proceeded  on  this  principle :  for  he  must  have  considered  that 
the  first  deed  was  a  voluntary  deed  for  the  benefit  of  the  Marquis 
of  Blandford ;  and  he  must  also  have  considered  that,  as  under 
that  deed  the  Marquis  had  become  tenant  in  fee  in  remainder  of 
the  estates,  he  was,  when  he  executed  the  two  subsequent  deeds, 
-dealing  with  his  own  property,  for  his  own  personal  benefit  and 
accommodation,  in  paying  his  creditors  as  he  thought  proper. 
Now  it  appears  to  me  that  that  is  a  broad,  intelligible  ground 
of  decision,  the  principle  of  which  reconciles  the  decision  in 
Wattwyn  v.  Coutts,  with  the  decisions  in  Pulvertoft  v.  Pulvertoft, 
And  Ellison  v.  Ellison. 

+  6  R.  R.  19.  J  11  R-  B-  151  (18  Vee.  84). 
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It  was  said,  however,  by  the  plaintiff's  counsel,  that,  in  this 
particular  case,  the  creditors  must  be  entitled  to  the  benefit  given 
by  the  deeds,  on  account  of  the  letter  that  was  written  by 
Mr.  Humphries.  Now,  in  the  first  place,  it  is  not  admitted,  by 
the  answer,  that  that  letter  was  received  ;  and,  even  if  it  had  been 
received,  it  does  not  appear  that  the  creditors  ever  submitted 
to  take  the  benefit  of  the  deed,  or  conformed  to  its  terms,  or 
abstained  from  *suing  the  Duke.  But  it  has  been  stated  that, 
so  far  from  this  creditor  thinking  that  he  was  bound  to  take  the 
benefit  of  the  deed,  he  actually  came  in,  under  the  decree  made 
in  the  suit  that  was  instituted  for  the  administration  of  the  Duke 
of  York's  estate,  and  proved  his  debt  before  the  Master  after  the 
receipt  of  the  letter. 

My  opinion  therefore  is  that,  according  to  the  principle  of  the 
decision  in  Wallwyn  v.  Coutts,  the  creditors  would  not  have  had 
any  right  to  enforce  the  deed,  even  if  it  had  appeared  that  the 
letter  before  alluded  to,  had  been  received  by  them,  inasmuch  as 
they  did  not,  by  signing  and  sealing  that  deed,  make  themselves 
parties  to  it.f  But  supposing  that  the  plaintiff  had  a  right  to 
enforce  the  deed  from  receiving  that  letter,  my  opinion  is  that 
what  has  passed  would  have  destroyed  his  right.  On  the  whole 
therefore,  I  think  that  this  motion  ought  to  be  refused ;  and,  as 
the  case  of  Walhcyn  v.  Coutts  is,  in  my  opinion,  rightly  reported, 
that  it  ought  to  be  refused  with  costs. 


1831.  [The  plaintiff's   application   was  renewed  before  the   Lord 

jta-jcT,**.    Chanceilor.: 

[  2  Ru88.  k 

y'  ''   J  Mr.  Knujht  and  Mr.  linger*,  for  the  motion. 

[  4.V*  ]  Sir  Edtcard  Suyden,  Mr.  Pepys,  Mr.  Lynch,  and  Mr.  Wifjram, 

contra. 


The  same  general  line   of  argument  was  followed    bj-   the 


t  This  contention  could  no  longer 
bo  maintained.  Acquiescence  in  the 
deed  may  be  sufficient  to  entitle  a 
creditor  to  claim  thereunder :  Babrr's 
Trusts  (1870)  L.  R.  10  Eq.  554; 
unless  he  has  positively  refused  to 


execute  it,  or  has  otherwise  acted 
inconsistently  with  tho  deed,  which 
does  not  clearly  appear  to  have  been 
the  case  here.  See  Acton  y.  Woodgate* 
2  My.  &  K.  495.— 0.  A.  S. 
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counsel  on  both  sides  as  had  been  taken  in  the  Court  below. 
The  following  additional  cases  were  also  cited  and  commented 
upon:  Stephenson  v.  Hayward,\  Ex  parte  Pye,\  Pulvertoft  v. 
Pulvertoft^  Ex  parte  Heyivood,^  Scott  v.  PorcherS, 

The  Lord  Chancellor  : 

This  case  was  argued  before  me  at  considerable  length ;  and 
as  it  was  one  which  seemed  likely  to  be  of  general  importance 
from  the  frequency  of  such  trust  deeds  for  the  payment  of  debts, 
and  as  it  was  strongly  urged  that  the  decision  of  the  Vice- 
Changellor  was  at  variance  with  the  current  of  authorities,  I 
took  time  to  consider  my  judgment,  and  I  also  procured  a  copy 
of  the  papers  in  the  case  of  Wahvyn  v.  Coutts,\\  on  which  case 
his  Honor  was  said  to  have  relied;  but  I  see  no  reason  for 
departing  from  the  decision  which  was  pronounced  in  the  Court 
below. 

(His  Lordship  then  stated  the  effect  of  the  trust  deed,  and 
proceeded  :)  This  deed,  though  for  a  very  meritorious  purpose, 
must  be  considered  as  to  all  intents  a  voluntary  conveyance,  even 
assuming  it  to  be  in  the  strictest  sense  of  the  term  a  trust  deed. 
Now  it  has  been  held,  ever  since  the  case  of  Leech  v.  Leech  fH  in 
*the  time  of  Lord  Nottingham,  that  a  voluntary  conveyance, 
though  void  as  against  a  purchaser,  is,  nevertheless,  good  as 
against  the  representatives  of  the  person  who  executes  it ;  and  1 
cannot,  therefore,  but  doubt  the  accuracy  of  that  part  of  the 
report  of  Walwyn  v.  Coutts,  where  Lord  Eldon  is  represented  to 
have  said,  he  refused  the  motion  on  the  ground  of  the  trust  being 
voluntary,  and,  consequently,  a  trust  which  could  not  be  enforced 
against  the  Duke  of  Marlborough  and  his  sdh  the  Marquis. 
Lord  Eldon,  who,  in  deciding  Ellison  v.  Ellison^  had  stated 
the  principle  so  distinctly,  and  who,  again  and  more  recently, 
had  deliberately  recognised  it  in  Pulvertoft  v.  Pulvertoft ,§  could 
hardly  I  think,  have  so  expressed  himself.     In  the  first  of  those 


+  Prec.  Ch.  310. 

X  11  E.  R.  173  (18  Yes.  140). 

%  11  R.  E.  151  (18  Ves.  84). 

|    2  Rose,  355. 

*  17  E.  E.  161  (3  Mer.  652). 
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tf  See  post  p.  1 17.  [The  plaintiff's 
name  is  spelt  Wallwyn  in  the  report 
in  3  Mer.] 
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cases  his  Lordship  laid  down  what  has  ever  since  been  the  rule, 
taking  the  distinction  between  a  trust  executed,  where  a  right 
vested,  and  a  trust  which  rests  in  fieri,  not  executed ;  and  he  said 
(in  conformity  with  his  own  subsequent  decision  in  Pulvertoft  v. 
Pulvertoft),  that  when  the  deed  was  so  executed,  he  would  allow 
the  cestui  que  trusts  to  appear  in  Court,  and  would  take  notice  of 
their  existence,  and  enforce  their  rights  both  against  the  trustees 
and  against  the  maker  of  the  instrument ;  but  that  it  was  other- 
wise where  the  relation  had  never  been  fully  established,  the 
matter  only  resting  in  covenant ;  and  that  in  such  a  case  he 
would  not  interfere. 

The  ground  of  this  distinction  between  cases  where  the  matter 
rests  in  fieri,  and  those  where  the  instrument  is  executed  and 
the  relationship  of  trustee  and  cestui  que  trust  created,  is  some- 
what obscure ;  and  perhaps  a  simpler  course  in  the  first  instance 
would  have  been  not  to  give  effect  to  any  voluntary  conveyance 
(♦whether  executed  or  not),  either  against  purchasers  as  to  whom 
it  would,  of  course,  be  void  by  statute,  or  against  the  grantor 
himself.  But  I  am  here  to  deal  with  the  principles  as  I  find 
them  settled  by  the  uniform  tenor  of  decisions  ;  and  the  rule,  as 
laid  down  in  Caiman  v.  Sarrel,+  and  afterwards  adopted  in 
Ellison  v.  Ellison,  and  Pulvertoft  v.  Pulvertoft,  is  not  now  to  be 
controverted,  that  the  relationship  will  not  be  established  against 
tha  author  of  a  voluntary  conveyance,  but  that  wherever  the 
Court  finds  it  already  constituted,  the  relationship  will  be  followed 
out  and  enforced. 

Is,  then,  Walwyn  v.  Coutts  inconsistent  with  those  cases? 
For  it  was  strongly  pressed  upon  me  that  that  case  could  only  be 
supported  by  overruling  all  the  former  authorities ;  and  it  was 
further  argued,  that  Walwyn  v.  Coutts  would  be  found  to  differ 
from  them  in  this  respect,  that  there  the  second  deed  was  for 
consideration.  If  that  had  been  the  fact,  the  case,  as  I  observed 
at  the  time,  would  have  been  utterly  valueless — not  worth  the 
paper  on  which  it  was  printed  ;  for  it  would  only  have  affirmed 
a  proposition  which  never  was  disputed,  namely,  that,  as  against 
a  purchaser,  a  voluntary  conveyance  could  not  be  enforced.  It 
is  satisfactory  to  find  that  there  is  not  a  shadow  of  foundation 


t  1  E.  R.  83  (1  Ves.  J.  50). 
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for  that  suggestion.  There  were  there  three  deeds,  and  Wallwyn 
claimed  under  the  first ;  but  neither  was  any  creditor  a  party  to 
it,  nor  was  there  any  consideration  moving  from  a  creditor. 
That  case  is  on  all  fours  with  the  present,  with  perhaps  this 
single  exception,  that  there  are  expressions  favouring  very  much 
the  idea  that  the  deed  was  not  to  be  considered  as  vesting  an 
authority  in  the  trustees ;  for  the  creditors  were  to  be  paid  on 
the  request  of  the  Marquis  of  Blandford,  who  *rather  stood  in 
the  shoes  of  the  creditors  than  of  the  author  of  the  deed.  I  recur, 
then,  to  the  question,  Is  Wahvyn  v.  Coutts  inconsistent  with  the 
former  cases?  The  same  Judge  decided  that  case  who  had 
decided  Ellison  v.  Ellison,  and  Pidvertoft  v.  Pulvertoft;  and 
Lord  Eldon  was  not  likely  rashly  to  make  a  decree  inconsistent 
with  another  which  he  had  pronounced  but  a  short  time  before. 
Upon  the  principle  laid  down  in  Ellison  v.  Ellison  it  is  clear  that 
no  particular  form  of  words  is  necessary  to  constitute  a  trust ; 
but  I  take  the  real  nature  of  this  deed  to  be,  like  that  in 
Walivyn  v.  Coutts,  not  so  much  a  conveyance  vesting  a  trust  in 
A.  for  the  benefit  of  the  creditors  of  the  grantor ;  but  rather 
that  it  may  be  likened  to  an  arrangement  made  by  a  debtor  for 
his  own  personal  convenience  and  accommodation, — for  the 
payment  of  his  own  debts  in  an  order  prescribed  by  himself, — 
over  which  he  retains  power  and  control,  and  with  respect  to 
which  the  creditors  can  have  no  right  to  complain,  inasmuch  as 
they  are  not  injured  by  it,  they  waive  no  right  of  action,  and  are 
not  executing  parties  to  it. 

Hill  v.  Secretan,\  Williams  v.  Everett, i  and  Scott  v.  Porcher§ 
depend  rather  upon  the  principles  which  are  applicable  to  this 
species  of  arrangement.  The  first  of  those  cases,  indeed,  in 
which  it  was  ruled  that  if  A.  consigns  goods  to  B.,  to  be  held  for 
the  benefit  of  C,  the  latter  has  such  an  interest  therein  that  he 
may  effect  an  insurance  upon  the  goods,  has  always  been  con- 
sidered as  going  to  the  very  verge  of  the  law.  But  in  the  later 
and  much  greater  authority  of  Williams  v.  Everett,  it  was  decided, 
that  where  there  was  no  privity  between  the  parties,  the  proceeds 
of  bills  received  by  A.,  to  whom  they  were  remitted  by  C,  is 


t  4  B.  B.  806  (1  Bos.  &  P.  315). 
J  13  B.  B.  315  (14  East,  582). 
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money  had  *and  received  not  to  the  use  of  B.,  the  creditor  for 
whom  the  bills  were  to  be  held,  but  to  the  use  of  C,  the  party 
remitting  them  ;  the  Court  there  holding,  consistently,  that  this 
is  in  the  nature  of  a  voluntary  arrangement  by  the  person  who 
owes  the  money.  Scott  v.  Porcher  was  precisely  the  same  case, 
occurring  in  a  court  of  equity;  for  that  is  the  case  of  a  mere 
mandate,  revocable  by  the  party  who  consigned  the  goods. 

Now  two  things,  if  not  more,  were  done  in  the  lifetime,  and 
by  the  authority  of,  the  Duke  of  York,  which  were  inconsistent 
with  the  continuance  of  the  arrangement  in  the  present  case. 
His  Royal  Highness  himself  paid  off  several  of  the  scheduled 
creditors,  and  to  a  large  amount  in  the  whole,  out  of  monies  of 
his  own ;  and  further,  the  trustees,  by  his  direction  and  at  his 
request,  paid  back  to  him  a  considerable  portion  of  the  fund 
which  the  trust  deed  had  placed  in  their  hands ;  circumstances 
tending  strongly  to  shew  the  intent  and  understanding  of  the 
parties  themselves  with  respect  to  the  nature  and  effect  of  the 
transaction.  It  is  unnecessary,  therefore,  to  inquire  what  might 
have  been  the  case  if  the  party  executing  the  instrument  had 
never  thought  fit  to  do  any  act  inconsistent  with  its  provisions  ; 
but  the  question  might  then  be  liable  to  a  very  different  con- 
sideration. The  motion  to  discharge  the  Vice-Chancellor's 
order  must  be  refused. 
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WALWYN  v.  COUTTS.f  ™\- 

May  11. 
(3  Simons,  14—23.)  

A  father  conveys  his  estates  to  trustees  for  paying  off  annuities 
granted  by  his  son,  together  with  the  arrears,  and  also  the  son's  debts, 
if  they  thought  proper  to  pay  them,  remainder  to  himself  for  life, 
remainder  to  his  son  in  fee.  The  annuities  were  mentioned  in  a 
schedule,  but  the  annuitants  were  not  parties  to  the  deed.  The  father 
and  son  then  execute  other  deeds,  varying  the  former  trusts :  motion  by 
one  of  the  scheduled  creditors  to  restrain  the  trustees  from  executing 
the  trusts  of  the  subsequent  deeds  until  they  had  performed  the  trusts 
of  the  first,  refused. 

The  bill  was  filed,  by  the  plaintiff,  on  behalf  of  himself  and 
the  other  creditors  of  the  Marquis  of  Blandford  who  were  entitled 
to  the  benefit  of  the  after  mentioned  indentures  of  the  22nd  of 
February,  1812,  the  18th  of  August,  1812,  and  the  20th  of 
October,  1813.  It  stated  an  indenture  of  the  13th  of  March, 
1809,  by  which  the  Marquis  secured  an  annuity  of  5002.  to  the 
plaintiff :  that,  by  indentures  of  lease  and  release  of  the  21st  and 
22nd  of  February,  1812,  the  release  being  made  between  the 
defendant  the  Duke  of  Marlborough  of  the  first  part,  the  defen- 
dant the  Marquis  of  Blandford,  of  the  second  part,  and  the 
defendants  Blackstone  and  Coutts,  of  the  third  jpart,  after  reciting 
that  the  Duke  was  seised  in  fee  of  the  manors  and Jother  heredita- 
ments thereinafter  described,  and  that  the  Marquis  had  granted 
the  annuities  mentioned  in  the  schedule  thereto,  and  that  the 
Duke  was  desirous  of  relieving  him  from  the  payment  of  them, 
and  also  to  make  such  provision  for  him  as  after  mentioned ;  the 
Duke,  in  consideration  of  natural  love  and  affection,  granted,  to 
Blackstone  and  Coutts,  and  their  heirs,  divers  manors,  upon  trust 
to  raise  such  sums  of  money  as  might  be  sufficient  to  re-purchase 
the  annuities  mentioned  in  the  schedule,  and  all  such  other 
annuities,  if  any,  as  had,  previously  to  the  execution  of  the 
release,  been  granted  by  the  Marquis,  and  also  to  pay  the  arrears 
of  the  annuities  and  the  costs  incidental  *to  paying  off  the  same  [  *15  ] 
and  to  the  execution  of  the  trusts ;  and  then  in  trust,  if  Black- 
ly See  the  preceding  case.  A  short  been  printed  in  17  E.  E.  at  p.  173.— 
note  of  Wallwyn  (or  Wabvyn)  v.  Coutts,  0.  A.  S. 
taken  from  3  Mer.  707,  has  already 
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Walwyk  stone  and  Coutts  should  think  proper,  to  raise  any  further  sum 
Coutts.  which  they  might  deem  expedient,  to  pay  any  debts  then  due 
from  the  Marquis  that  the  trustees  should  consider  advisable  to 
be  paid :  and,  for  the  purpose  of  raising  such  sums,  it  was  declared 
that  the  trustees  should,  at  such  times  as  to  them  should  seem 
proper,  sell  the  manors  and  other  hereditaments,  and  should,  in 
the  mean  time,  mortgage  the  6ame  or  any  part  thereof,  and  stand 
possessed  of  the  money  to  be  raised  thereby,  upon  trust  to  pay 
off  the  annuities  and  arrears,  and  then  upon  trust,  if  the  trustees 
should  think  proper,  but  not  otherwise,  and  at  the  request  of  the 
Marquis,  to  pay  such  of  his  debts  as  they  should  consider  advis- 
able to  be  paid,  and  then  to  pay,  to  the  Duke,  the  surplus  of  the 
monies  which  should  be  raised  in  his  lifetime,  and  the  surplus 
of  the  monies  which  should  be  raised  after  his  decease,  to  the 
Marquis :  and,  subject  to  the  trusts  aforesaid,  the  trustees  were 
to  stand  seised,  of  the  manors  and  other  hereditaments,  in  trust 
for  the  Duke  for  his  life,  and,  after  his  death,  in  trust  for  the 
Marquis  in  fee. 

The  bill  further  stated  that  the  plaintiff's  annuity  was 
mentioned  in  the  schedule,  and  that,  by  an  indenture  dated 
the  13th  of  August,  1812,  and  made  between  the  Duke,  of  the 
first  part,  the  Marquis,  of  the  second  part,  and  Blackstone  and 
Coutts,  of  the  third  part,  after  reciting  that  Blackstone  and  Coutts, 
had  raised  15,000Z.  by  way  of  mortgage  upon  a  part  of  the 
hereditaments,  and  that  they  had  not  been  able  to  raise  any 
further  sum  by  way  of  mortgage  or  to  sell  any  of  the  heredita- 
ments upon  advantageous  terms,  and  that  it  might  tend  to  the 
[  *16  ]  prejudice  of  the  Duke  and  the  Marquis,  if  *sales  were  prematurely 
made,  and  that  mo6t  of  the  annuities  granted  by  the  Marquis 
were  still  subsisting,  and  that  a  considerable  part  of  his  debts 
remained  unpaid,  and  that,  in  order  that  the  annuities  and  debts 
might  be  repurchased  and  paid  as  soon  as  conveniently  might 
be,  the  Duke  and  the  Marquis  had  agreed  that  the  trusts  and 
powers,  contained  in  the  release,  should  be  extended,  by  enabling 
Blackstone  and  Coutts  to  levy  and  raise,  by  way  of  annuity,  the 
sums  of  money  by  the  release  authorized  to  be  raised  by  sale  or 
mortgage,  and  also  to  raise  such  additional  sums  of  money  as 
thereinafter  mentioned,  by  way  of  mortgage,  sale  and  annuity,  it 
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was  declared  that  Blackstone  and  Coutts  should,  subject  to  the  Walwyn 
mortgage  made  by  them,  stand  seised  of  the  hereditaments,  coutts. 
upon  the  trusts  of  the  release  preceding  the  ultimate  trusts  for 
the  benefit  of  the  Duke  and  Marquis,  and,  subject  thereto,  upon 
trust  to  raise,  from  time  to  time,  money  sufficient  to  pay  the 
interest  of  any  debts,  at  the  date  of  the  release,  owing  by  the 
Marquis,  and  the  payment  of  which  Blackstone  and  Coutts  should 
think  proper  either  to  make  or  not  to  make,  or  to  postpone,  and 
also  to  raise,  if  they  should  think  proper,  all  such  sums  of  money 
as  might  be  sufficient,  from  time  to  time,  to  pay  the  annual 
premiums  of  any  policies  of  assurance,  which  might  have  been 
or  should  be  effected  upon  the  life  of  the  Marquis,  by  himself  or 
any  of  his  creditors,  for  securing  any  debts  which,  at  the  date  of 
the  release,  were  due  and  owing  to  them  by  the  Marquis.  And 
it  was  declared  that  the  trusts  and  powers  contained  in  the 
release,  should  extend  to  the  levying  and  raising  the  sums  of 
money  by  the  now  stating  indenture  authorized  to  be  raised, 
and  that,  for  the  purpose  of  raising  those  sums  and  the  sums  by 
the  release  directed  to  be  raised,  it  should  be  lawful  for  the 
trustees,  if  they  *should  think  proper,  to  grant  annuities  for  [  *17  ] 
lives,  to  be  issuing  out  of  the  said  manors  and  other  heredita- 
ments, in  consideration  of  such  sums  of  money  as  they  should 
think  proper ;  and  the  trustees  were  directed  to  stand  possessed 
of  the  money  to  arise  by  the  sale  of  such  annuities,  and  which 
should  otherwise  come  to  their  hands,  by  virtue  of  the  trusts 
thereinbefore  declared,  upon  such  trusts  preceding  the  trust  for 
the  payment  of  the  ultimate  surplus-monies  to  the  Duke  and 
the  Marquis,  as,  by  the  indenture  of  release,  were  expressed 
concerning  the  monies  thereby  directed  to  be  raised,  and,  subject 
to  the  same  trusts,  upon  trust,  out  of  the  monies  to  be  raised 
under  the  trusts  aforesaid,  to  pay  the  expenses  of  preparing  and 
executing  the  present  indenture,  and  also,  if  required  and 
thought  reasonable,  of  all  such  deeds  as  should  be  requisite  for 
securing  any  annuities  to  be  granted  as  aforesaid,  and  also,  the 
costs  of  the  performance  of  the  trusts  of  the  present  deed,  and 
with  and  out  of  the  same  monies,  to  pay  the  interest  of  any  debts, 
at  the  date  of  the  release,  due  by  the  Marquis,  and  the  payment 
of  which  the  trustees  should  think  proper  either  to  make  or  not 
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Walwyk  to  make  or  to  postpone,  and  also  all  such  annual  premiums  of 
Coutts.  any  policies  of  assurance  which  might  have  been  or  should  be 
effected,  upon  the  life  of  the  Marquis,  by  himself  or  by  any  of 
his  creditors,  for  securing  any  debts,  which,  at  the  date  of  the 
release,  were  due  to  them  by  the  Marquis,  and  which  debts  the 
trustees  might  think  proper  either  not  to  pay,  or  to  postpone  the 
payment  of :  and,  subject  to  the  several  payments  aforesaid,  upon 
trust,  to  pay  the  ultimate  surplus  of  the  monies  which  should  be 
raised,  under  the  trusts  of  the  release  and  of  the  now  stating 
indenture,  in  the  lifetime  of  the  Duke,  unto  him,  and  the  surplus 
[  *ih  ]  of  the  monies  *which  should  be  so  raised  after  his  decease,  to  the 
Marquis,  his  executors,  administrators  and  assigns,  for  his  and 
their  own  use  and  benefit,  and  to  stand  seised  of  the  manors  and 
other  hereditaments,  subject  to  any  annuities  to  be  granted  as 
aforesaid,  or  so  much  thereof  as  should  remain  unsold  or  undis- 
posed of,  after  answering  the  purposes  of  the  release,  and  of  the 
now  stating  indenture,  in  trust  for  the  Duke  and  his  assigns, 
during  his  life,  and,  after  his  decease,  in  trust  for  the  Marquis, 
his  heirs  and  assigns  ;  provided  that  it  should  be  lawful  for  the 
trustees  to  perform,  either  partially  or  wholly,  the  trusts  of  the 
release  and  of  the  now  stating  indenture,  for  paying  all  or  any 
of  the  debts  due  by  the  Marquis  at  the  date  of  the  release,  and 
the  interest  upon  the  same  debts,  notwithstanding  the  annuities 
mentioned  in  the  schedule  to  the  release  should  not  be  then 
repurchased. 

The  bill  further  stated  that,  by  an  indenture  bearing  date  the 
20th  of  October,  1818,  and  made  between  the  Duke  of  the  first 
part,  the  Marquis  of  the  second  part  and  Blackstone  and  Goutts 
of  the  third  part,  reciting  that  the  Duke,  at  the  request  of  the 
Marquis,  had  agreed  to  concur  with  him  in  extending  the  trusts 
and  powers  contained  in  the  preceding  indentures,  for  the  benefit 
of  the  Marquis,  and  of  explaining  the  nature  and  extent  of  such 
trusts,  the  Duke  and  the  Marquis  granted  and  agreed  that  Black- 
stone  and  Goutts  should,  thenceforth,  stand  seised  of  the  manors 
and  other  hereditaments,  upon  such  trusts,  by  way  of  addition  to 
or  jointly  with,  but  not  so  as  to  extinguish  or  lessen  the  trusts 
declared  by  the  former  indentures,  (except  as  they  were  altered 
or  explained  by  the  now  stating  indenture)  as  were  thereinafter 
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expressed ;  that  is  to  say,  in  trust,  if  the  *trustees  should  think  Walwyn 
proper,  to  raise  such  sums  of  money  which  should  be  requisite  coutts. 
to  keep  down  the  interest,  as  well  of  two  mortgages  for  15,000Z.  [  *w  J 
and  18,0002.  therein  mentioned  to  have  been  already  made,  as  of 
any  other  mortgage  which  should  thereafter  be  made  of  the  said 
manors  and  other  hereditaments  under  the  trusts  of  the  said 
indentures  and  the  now  stating  indenture,  and  also  the  arrears 
of  any  annuities  charged  or  to  be  charged  upon  the  manors  and 
other  hereditaments  pursuant  to  the  trusts  of  the  same  three 
indentures,  and  to  apply,  the  monies  to  be  raised,  in  payment 
thereof  accordingly.  And  also  in  trust,  at  such  times  as  the 
trustees  should  think  proper,  to  raise  80,000?.  and  to  pay  the 
same  to  the  Marquis,  for  his  use  and  benefit,  at  such  time  or 
times  as  the  trustees  should  think  proper,  and  to  raise  any  further 
sums  of  money  which  the  trustees  should  think  fit  to  raise,  and  to 
apply  the  same  either  for  the  payment  of  any  debts  of  the  Mar- 
quis since  the  date  of  the  release  of  the  22nd  of  February,  1812, 
or  after  the  now  stating  indenture  to  be  contracted,  or  otherwise 
for  the  benefit  or  under  the  direction  of  the  Marquis :  provided 
that  it  should  be  lawful  for  the  trustees  to  pay  and  apply  all  the 
sums  of  money  which  should  be  raised  by  them  under  the  three 
indentures,  upon  any  of  the  trusts  by  those  indentures  declared 
concerning  the  monies  to  be  raised  by  virtue  of  the  trusts  thereof, 
in  preference  to  any  of  the  other  trusts  thereby  declared,  and  that 
no  person  for  whose  benefit  any  sum  of  money  was,  by  the  three 
indentures,  authorised  to  be  raised,  should,  in  respect  of  such 
sum,  have  any  equitable  charge  or  lien  upon  the  manors  and 
other  hereditaments :  and,  by  this  deed,  the  same  trusts  were 
declared  of  the  surplus  of  the  monies  to  be  raised,  and  of  the 
hereditaments  which  should  remain  unsold,  *as  were  declared  [  *20  ] 
respecting  them  by  the  two  former  deeds. 

The  bill  then  stated  that  Coutts  and  Blackstone  had  raised  divers 
large  sums  of  money  upon  the  security  of  the  estates,  divers  parts 
of  which  they  had  paid  over  to  the  Duke  and  Marquis,  or  one  of 
them,  with  the  consent  of  the  other  of  them,  and  that  the  trusts 
of  the  said  several  indentures  still  remained,  in  a  great  degree, 
unperformed,  and  that  the  plaintiff's  annuity  of  500Z.  together 
with  many  of  the  other  annuities  specified  in  the  schedule  to  the 
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walwtn      release,  had  not  been  repurchased,  and  that  large  arrears  had 
Coutts.      been  suffered  to  accrue  due  upon  all  the  subsisting  annuities, 
contrary  to  the  said  trusts  reposed  in  Coutts  and  Blackstone. 

The  bill  charged  that  Coutts  and  Blackstone  were  compellable, 
by  virtue  of  the  said  several  indentures,  and  especially  of  the 
indenture  of  the  22nd  of  February,  1812,  to  repurchase  the 
scheduled  annuities,  and  to  pay  off  the  arrears  thereon,  and  that 
the  said  annuities  and  arrears  thereby  became  a  lien  or  charge 
upon  the  trust-property,  and  that  the  trustees  could  not  apply 
the  monies  which  they  had  raised  or  should  raise  by  virtue  of 
the  indentures,  to  any  other  purpose,  before  they  should,  in  the 
first  place,  have  repurchased  the  said  annuities  and  paid  off  the 
arrears,  without  an  actual  violation  of  the  trusts,  and  without  a 
personal  responsibility  attaching  upon  them  for  so  doing :  and 
that  the  Duke  and  the  Marquis  pretended  that  they  were  entitled 
to  call  upon  Coutts  and  Blackstone  to  raise  the  80,000Z.  and  pay 
the  same  to  the  Marquis,  pursuant  to  the  trusts  of  the  indenture 
of  the  20th  of  October,  1818,  and  that  the  trusts  of  the  three 
[  *2i  ]  indentures  were  solely  *for  the  benefit  and  accommodation  of  the 
Marquis,  and  that  the  several  annuities  which  were  specified  in 
the  schedule  to  the  release,  were  not  a  lien  or  charge  upon  the 
trust-property,  and  that  the  trustees  had  a  discretion  reposed  in 
them,  by  virtue  of  the  indentures,  to  perform  any  of  the  sub- 
sequent trusts  contained  in  the  several  indentures,  in  precedence 
to  the  trusts  thereby  declared  for  the  benefit  of  the  plaintiff  and 
the  other  annuitants,  provided  the  trustees  should  think  fit  so  to 
do.  The  bill  then  alleged  that  the  Duke  and  Marquis  had  called 
upon  the  trustees  to  reconvey,  to  them,  the  trust-premises,  or  to 
pay  over  to  them  the  monies  which  they  should  raise  by  sale  or 
mortgage  thereof,  and  that  the  trustees  intended  so  to  do  unless 
restrained,  &c. 

The  bill  prayed  that  the  annuity  granted  to  the  plaintiff  and 
the  arrears  thereof,  and  the  rest  of  the  annuities  mentioned  in 
the  schedule  to  the  release  of  1812,  might  be  declared  to  be  a  lien 
or  charge  upon  the  manors  and  other  hereditaments,  and  on  the 
monies  raised  or  to  be  raised  pursuant  to  the  trusts  of  that 
indenture,  and  also  of  the  indentures  of  the  18th  of  August,  1812, 
and  the  20th  of  October,  1818,  and  that  the  trusts  of  the  said 
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indentures  might  be  carried  into  execution,  and  that  all  the  defen- 
dants might  be  decreed  to  account  for  the  monies  received  by 
them  on  account  of  the  rents  and  profits  of  the  trust-premises, 
or  which  had  been  raised,  by  mortgage  thereof  or  charge  thereon, 
since  the  22nd  of  February,  1812,  and  that  the  balance  found 
due  on  taking  the  accounts  might  be  applied  upon  the  trusts  of 
the  said  indentures,  and  in  the  redemption  of  the  plaintiff's 
annuity  and  the  other  annuities  *which  were  subject  to  redemp- 
tion, and  that  Coutts  and  Blackstone  might  be  restrained  from 
reconveying  the  premises  to  the  Duke  and  Marquis,  or  to  any 
other  person  otherwise  than  in  performance  of  the  trusts  reposed 
in  them  by  the  indentures,  and  from  paying  over,  any  money 
received  by  them  under  the  trusts  of  the  said  indentures,  to  the 
Duke  and  Marquis,  or  either  of  them,  or  to  any  other  person, 
otherwise  than  in  performance  of  the  trusts  of  the  said  several 
indentures. 

[No  order  was  made  on  the  motion  except  that  the  plaintiff 
should  pay  the  defendant's  costs  of  the  application.] 


Walwtn 

v. 
Coutts. 


[•22] 


[23  j 


DALBY  v.   PULLEN. 


A  purchaser  who  has  contracted  for  the  entirety  of  an  estate,  will  not 
be  compelled  to  take  six  undivided  seventh  parts  of  it. 

On  a  sale  under  a  decree,  the  abstract  stated  that  the  vendor  was 
devisee  of  A.,  who  took  as  heir  to  B.,  and,  on  inquiry,  the  vendor's 
solicitor  confirmed  that  statement :  the  Master  accordingly  approved  of 
the  title.  Just  before  the  conveyance  was  executed,  the  purchaser  dis- 
covered that  C.  was  the  heir  of  B.,  and  it  appeared  that  the  vendor's 
solicitor  had  received  information  of  that  fact,  but  concealed  it.  A 
motion  by  the  purchaser  to  be  discharged  from  his  purchase,  was 
granted,  though  the  vendor  had  obtained  a  release  from  C.  before  the 
motion  was  made. 


1829. 
May  1, 15. 


(3  Simons,  29—39 ;  affirmed,  1  B.  &  M.  296—310 ;  S.  C.  8  L.  J.  Ch.  74.)  


Shadwell, 

V.-C. 
On  Appeal. 

1880. 
March  16, 18. 

Lord 

Lyndhubst, 

L.C. 

[29] 


Nicholas  Carter  devised  all  his  freehold  and  copyhold  estates 
to  his  wife,  for  her  life,  and  directed  that,  after  her  decease, 
the  same  should  be  sold,  and  that  the  monies  produced  by  the 
sale  should  be  divided  amongst  his  seven  daughters.  The 
testator  died  in  the  year  1784,  leaving  his  widow,  and  seven 
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Dalbt  daughters  (who  were  his  coheirs)  surviving  him.  In  1811,  the 
Pullen.  widow  died.  On  the  18th  of  March,  1818,  the  decree  in  this 
cause  was  made,  by  which  the  will  was  established,  and  the 
testator's  estates  were  directed  to  be  sold ;  and,  on  the  29th  of 
July  following,  they  were  sold  accordingly.  At  the  sale,  Sir 
Bobert  Wigram  purchased  Lots  1,  2,  8  and  9.  On  the  19th  of 
July,  1822,  the  Master  reported  that  a  good  title  could  be  made 
to  all  these  lots,  except  Lot  2;  and,  on  the  4th  of  December, 
1824,  Sir  Bobert  Wigram  was  discharged  from  his  purchase  of 
that  lot,  and  was  ordered  to  pay  into  Court,  his  purchase  money 
for  the  three  other  lots,  and  to  be  let  into  possession  of  them 
from  the  29th  of  September  then  last,  and  ail  necessary  parties 
were  ordered  to  join  in  conveying  them  to  him. 

Owing  to  the  complication  of  the  title,  much  time  was  occupied 

[•30]  in  settling  the  conveyance ;  and,  just  as  *the  draft  was  about 
to  be  engrossed  for  execution,  a  claim  adverse  to  the  title  of 
Nicholas  Carter,  was  set  up  by  a  person  named  John  Carter. 

In  order  to  show  the  grounds  of  this  claim,  it  is  necessary  to 
state  that  the  abstract,  which  was  delivered  to  Sir  Bobert 
Wigram  in  November,  1818,  represented  Nicholas  Carter  to  be 
the  devisee  of  his  eldest  brother  John  Carter,  who  purchased  the 
estate.  Afterwards,  however,  it  appeared  that  the  conveyance 
to  John  Carter  was  dated  subsequently  to  his  will:  and,  con- 
sequently Sir  Bobert  Wigram's  counsel,  who  advised  on  the 
abstract  in  November,  1814,  required  that  the  fact  of  Nicholas 
being  heir  to  John,  should  be  proved ;  and  that,  for  that  purpose, 
certificates  should  be  produced  of  the  marriage  of  their  parents 
and  of  their  own  baptisms.  In  November,  1816,  the  vendors' 
solicitor  stated  in  reply,  that  he  could  not  find  the  entries  of  the 
marriage  of  George  Carter,  who  was  the  father  of  John  and 
Nicholas,  in  the  parish  register,  although  he  had  searched  for 
it ;  but  that  he  had  found  the  entries  of  the  baptisms  of  John 
and  Nicholas,  by  which  it  appeared  that  the  former  was  born  on 
the  24th  June,  1726,  and  baptised  on  the  17th  of  July  following  ; 
and  that  the  latter  was  born  on  the  5th  January,  1781,  and 
baptised  on  the  80th  June  following.  The  vendors'  solicitor 
added  that,  on  the  death  of  John  Carter,  in  1781,  Nicholas 
Carter  applied  to  be  admitted  to  three  copyhold  estates,  which, 
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owing  to  John  Carter  not  having  surrendered  them  to  the  use       Dalby 

of  his  will,  Nicholas  could  not  take  as  his  devisee,  and  that      pullen. 

Nicholas  was  afterwards  admitted  as  heir  of  his  brother  John. 

This  evidence  was  considered  sufficient ;  and  the  Master  reported 

in  favour  of  the  title  as  before  mentioned.   *However,  in  Novem-       [  '31  ] 

ber,  1826,  the  adverse  claim  was  made  by  John  Carter,  who 

alleged  himself  to  be  the  son  of  George  Carter,  who  was  the 

second  brother  of  John  Carter  deceased,  and  consequently  older 

than  Nicholas.   Upon  this,  Sir  Robert  Wigram's  solicitor  searched 

the  parish  register,  and  found  that  the  representations  made  by 

the  claimant  were  correct,  inasmuch  as  it  appeared  that  George 

Carter,  the  father  of  John  and  Nicholas,  had  another  son  named 

George,  who  was  born  on  the  21st  of  August,  1727,  and  baptised 

on  the  3rd  of  September  following,  and  that  the  claimant  was 

his  son. 

On  the  15th  of  January,  1827,  a  motion  was  made,  on  behalf 
of  Sir  Robert  Wigram,  that  he  might  be  discharged  from  his 
purchase  of  Lots  1,  8,  and  9.  In  support  of  this  motion,  his 
solicitor  deposed  that,  in  the  abstracts,  and  in  the  intercourse 
had  by  him  with  respect  to  the  title  to  the  estate,  it  had  been 
always  represented  that  Nicholas  Carter  was  the  brother  and 
heir-at-law  of  John  Carter,  deceased,  and  that,  as  part  of  the 
evidence  of  the  title  to  such  estate,  copies  of  the  certificates  of 
the  baptisms  of  the  two  brothers,  John  and  Nicholas,  were 
furnished  to  him :  and  that  the  first  time  that  he  heard  that 
John  Carter,  the  claimant,  had  any  title,  or  made  any  claim  to 
the  estates,  was  on  the  29th  of  November,  1826.  Thomas  Price, 
who  was  the  brother-in-law  of  John  Carter,  the  claimant,  also 
made  an  affidavit,  in  which  he  swore  that,  on  or  about  the  4th 
of  December,  1826,  he  conversed  with  the  plaintiff,  Thomas 
Dalby,  touching  his  brother-in-law's  claim  to  the  estates,  and 
that  Thomas  Dalby,  upon  that  occasion,  informed  him  that, 
about  ten  years  before,  he  had  expostulated  with  his  solicitor, 
(who  was  also  the  solicitor  for  the  vendors),  touching  the  long 
'delay  which  had  taken  place  in  bringing  the  affairs  of  the  late  [  *32  ] 
Nicholas  Carter  to  a  settlement,  and  that  his  solicitor  told  him, 
that  Sir  Robert  Wigram's  attorney  wanted  an  heir-at-law  to 
John  Carter,  that  he  knew  there  was  an  heir-at-law,  but  that  he 
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Dalbt  could  not  bring  him  forward  without  endangering  half  of  the 
pullen.  freehold  property.  The  plaintiff's  solicitor  deposed,  in  reply, 
that,  at  the  time  of  preparing  the  abstracts,  he  had  never  heard 
any  question  raised  respecting  Nicholas  Carter  being  the  next 
brother  and  heir  of  John  Carter,  and  firmly  believed  him  to  be 
so ;  that  the  manner  in  which  Nicholas  Carter  was  noticed,  in 
the  wills  both  of  George  Carter  his  father  and  John  Carter  his 
brother,  as  the  next  devisee  of  their  respective  estates,  confirmed 
him  in  his  belief,  which  was  further  established  by  Nicholas 
Carter  being  admitted,  in  1781,  as  heir  to  his  brother  John,  to 
certain  copyhold  estates  which  John  Carter  had  not  surrendered 
to  the  use  of  his  will,  at  which  time  the  different  members  of  the 
family,  and  their  respective  degrees  of  relationship  must  have 
been  within  the  knowledge  of  all  the  parties  interested,  and  that 
it  appeared,  by  the  will  of  John  Carter,  that  his  brother  George 
was  a  legatee  therein  named :  that,  although  a  period  of  forty- 
five  years  had  elapsed  since  the  death  of  John  Carter,  no  legal 
proceedings  whatever  had  been  taken  to  controvert  the  title  of 
Nicholas  Carter,  as  heir  of  his  brother  John. 

Upon  the  hearing  of  the  motion,  it  was  referred  back  to  the 
Master  to  inquire  and  state  whether  a  good  title  could  be  made 
to  the  premises  comprised  in  Lots  1,  8  and  9,  or  any  and  what 
parts  thereof,  and  the  parties  were  to  be  at  liberty  to  adduce, 
before  the  Master,  such  further  evidence  as  they  should  think  fit. 
[  33  ]  On  the  80th  of  June,  1827,  the  Master  reported  that  a  good 

title  could  not  be  made  to  the  premises  comprised  in  Lots  1,  8, 
and  9,  or  any  part  thereof.  The  plaintiffs  excepted  to  this 
report,  alleging  that  the  Master  ought  to  have  reported  that  a 
good  title  could  be  made  to  six  seventh  parts  of  the  premises,  a 
fine  with  proclamations  having  been  levied  by  six  of  the  co-heirs 
of  Nicholas  Carter,  in  the  year  1816  (the  other  co-heir  being 
then  abroad)  the  immediate  object  of  which  was  to  give  effect  to 
a  conveyance  which  had  shortly  before  been  made,  by  the  parties 
interested  in  the  estates,  to  two  trustees,  with  a  view  to  facilitate 
the  sales,  and  render  the  conveyances  to  the  purchasers  more 
simple  and  concise. 

Mr.  Home,  Mr.  Whitmarsh,  Mr.  Wray  and  Mr.  Teed  in 


vol.  xxx.l  1829.     CH.     3  SIM.  88—84.  127 

support  of  the  exception,  relied  upon  John  Carter's  right  being       dalbt 
barred  by  the  fine  and   non-claim ;   and   said   that   the  word      pullen. 
"part"  in  the  order  of  reference,  meant  any  portion   of  the 
estate,  whether  divided  or  undivided. 

Mr.  Sugden,  Mr.  Bicker steth  and  Mr.  Wigram,  for  the 
purchaser,  said  that  it  was  admitted  that  the  title  was  bad  as  to 
one-seventh,  and  that,  therefore,  the  purchaser  could  not  be 
compelled  to  take  the  other  six  sevenths :  Roffey  v.  SlidUcross.\ 

The  Vice-Chancellor  said  that  the  reference  was  not  so 
worded  as  to  give  the  Master  an  opportunity  of  reporting 
whether  a  good  title  could  be  made  to  the  six  sevenths  included 
in  the  fine,  and  overruled  the  exception. 

Upon  the  exception  being  overruled,  a  motion  was  made,  for        [  84  ] 
the  purchaser,  that  he  might  be  discharged  from  his  purchase ; 
and,  at  the  same  time,  the  plaintiffs  moved  for  a  reference  to  the 
Master,  to  review  his  report  of  the  80th  of  June,  1827,  "  the 
vendors  submitting  that  they  are  now  able  to  make  a  good  title." 

It  appeared,  by  an  affidavit  made  in  support  of  the  latter 
motion,  that,  on  the  28rd  of  February,  1829,  an  order  was  made, 
on  the  application  of  some  of  the  parties  in  the  cause,  for  a 
reference  to  the  Master  to  inquire  whether  it  would  be  beneficial 
to  the  parties  to  pay  to  John  Carter,  the  claimant,  1,000/.  out  of 
the  funds  in  the  suit,  as  a  consideration  for  his  executing  a 
release  of  his  claim.  The  Master  having  reported  in  the  affirma- 
tive, the  sum  was  raised  and  paid  to  the  claimant ;  and,  on  the 
14th  of  March,  1829,  the  release  was  executed  by  him. 

Sir  Eobert  Wigram's  present  motion  (of  which  notice  was 
given  on  the  4th  of  December,  1828),  was  supported  by  an  affi- 
davit made  by  his  solicitor,  in  which  the  contents  of  the  former 
affidavits  made  by  him,  and  by  Thomas  Price,  the  claimant's 
brother-in-law,  were  embodied,  and  in  which  it  was  also  sworn 
that  the  register  recording  the  baptisms  of  the  Carters,  was 
very  methodically  and  regularly  kept,  and  that  the  entries 
therein  were  made  in  a  large  and  legible  handwriting ;  and  that 

t  20  R.  E.  293  (4  Madd.  227). 
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Dalby       no  person  searching  therein,  in   the  ordinary  mode,   for  the 

Pullbx.      children  of  George  Carter,  the  claimant's  grandfather,  between 

May,  1726,  and  the  year  1784,  could,  according  to  the  deponent's 

[  *35  1  judgment  and  belief,  fail  to  observe  the  entry  of  the  baptism  *of 
George  Carter,  the  claimant's  father,  in  the  year  1727. 

The  vendors'  solicitor  made  an  affidavit  in  reply,  in  which  he 
deposed  that,  at  the  time  he  made  out  the  abstract,  Dalby  having 
told  him  that  Nicholas  Carter  was  the  surviving  brother  and 
heir-at-law  of  John  Carter,  he  never  entertained  any  doubt  of 
the  fact  being  so :  that  he  was  confirmed  in  that  opinion  by  the 
facts  stated  in  his  former  affidavit,  and  believed  that  George 
Carter  was  a  younger  brother  of  Nicholas,  and  that  he  died  in 
the  lifetime  of  his  brother  John.  He  denied  that  the  copies  of  the 
registers  of  the  baptisms  of  John  and  Nicholas  Carter  were  sent 
to  the  purchaser's  solicitor,  and  the  register  of  George  omitted, 
for  any  improper  purpose,  or  with  a  view  to  any  fraud  or 
concealment ;  for  the  purchaser's  solicitor  requiring  the  registers 
of  the  baptisms  of  John  and  Nicholas  only,  and  not  a  general 
pedigree  to  be  made  out,  the  deponent  procured  copies  of  those 
registers  only  that  were  expressly  required.  He  further  stated 
that  he  never  was  informed,  by  any  of  the  parties,  or  in  any 
other  way,  that  there  was  any  brother  of  John  Carter  older  than 
Nicholas,  or  that  such  brother,  George,  had  left  any  issue,  until 
several  years  after  the  estates  were  sold,  and  the  deeds  conveying 
the  estates  to  the  trustees  in  trust  to  convey  to  the  purchasers 
and  the  fine  levied  in  pursuance  thereof,  were  executed  and 
levied:  That  he  positively  denied  that  he,  the  deponent,  upon 
the  application  referred  to  in  Price's  affidavit,  or  at  any  other 
time,  stated,  to  the  plaintiff  Dalby,  what  he  is  herein  represented 
to  have  said  to  him ;  but  he  believed  that  he  did  inform  Dalby, 
of  a  rumour  that  he  had  heard  that  Nicholas  Carter  had  an  elder 

[  *36  ]  brother  *George,  and  that,  if  any  other  person  could  support  a 
claim  as  heir-at-law,  it  might  endanger  the  loss  of  a  considerable 
part  of  the  estates ;  and  that  Dalby  then  said  that  he  always 
understood  that  Nicholas  was  the  heir  of  John,  and  requested 
deponent  not  to  speak  of  his  having  heard  any  thing  that  might 
impeach  the  title  of  Nicholas  to  the  estates  which  he  took  as  heir 
of  his  brother  John. 
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Mr.  Sugden,  Mr.  Bickersteth,  and  Mr.  Wigram,  for  the  Dalby 
purchaser,  cited  Lechmere  v.  Brasier,^  and  said  that  though  the  pullen. 
vendors'  solicitor  had  sworn  that,  when  he  prepared  the  abstracts, 
he  had  never  heard  any  question  raised  as  to  Nicholas  Carter 
being  the  heir  of  John,  yet  he  had  never  said  when  he  first 
learnt  that  Nicholas  was  not  the  heir  of  John :  that  the  purchaser 
was  warranted,  by  the  contents  of  the  affidavits,  in  asserting 
that  the  vendor's  solicitor  knew  that  George  Carter,  the  grand- 
father, had  another  son  besides  John  and  Nicholas,  and  that 
that  other  son  was  older  than  Nicholas,  and  consequently  was 
John's  heir ;  and  that  he  wilfully  suppressed  those  facts ;  or,  at 
all  events,  that  he  had  been  guilty  of  gross  negligence  in  not 
discovering  them,  for  which  his  clients  must  be  answerable: 
that  the  contract  was  entered  into  so  long  ago  as  the  year  1818 : 
that,  in  1818,  the  purchaser  had  applied  to  be  discharged  from 
his  purchase :  that  he  had  been  exposed  to  great  delay,  litigation 
and  expense,  and  that  the  Court  would,  in  the  due  exercise  of  its 
discretion  in  cases  of  this  nature,  discharge  him  from  his 
purchase. 

Mr.  Home,  Mr.  Whitmarsh,  Mr.  Wray  and  Mr.  Teed,  for  [  37  ] 
the  vendors,  said  that  Sir  R.  Wigram  had  been,  for  a  long  time, 
in  possession  of  the  property,  and  that  his  possession  could  not 
now  be  disturbed ;  that  he  had  sustained  no  injury  :  that  it  was 
the  fault  of  his  solicitor  that  the  register  was  not  searched  on  his 
behalf :  that,  by  the  release  and  confirmation,  an  end  had  been 
put  to  all  adverse  claim:  [They  cited  Coffin  v.  Cooper, \  Esdaile 
v.  Stephenson,^  and  other  cases.] 

The  Vicb-Chancellor  : 

The  question  to  be  disposed  of  upon  these  motions,  is  whether 
the  conduct  of  the  parties  has  been  such  as  to  authorize  the 
Court  to  discharge  Sir  Robert  Wigram  from  his  purchase. 

Sir  Robert  Wigram,  in  1818,  became  the  purchaser  of  Lots  1, 
2,  8,  and  9.  The  title  to  Lot  2  was  derived  under  the  will  of 
John  Carter.     The  title  to  Lots  1,  8,  and  9,  was  not  derived 

+  22  R.  R.  130,  132  (2  J.  &  W.  J  9  R.  R.  274  (14  Ves.  205). 

2S7,  289).  §  23  R.  R.  248  (6  Mad.  366). 
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Dalby  under  the  will,  but  under  a  conveyance  to  John  Carter,  made 
Pullen.  subsequently  to  the  date  of  his  will.  I  mention  this,  in  order  to 
remove  the  objection  that  has  been  stated  in  the  argument,  that 
George  Carter  is  named  in  the  will  of  his  brother  John.  It 
appears  that  there  was  a  great  deal  of  discussion  as  to  the  title 
to  Lots  1,  8,  and  9.  In  November,  1814,  a  requisition  was  made, 
T  *88  ]  by  the  counsel  who  had  to  *advise  upon  the  title  for  Sir  Robert 
Wigram,  that  it  should  be  ascertained  that  Nicholas  Carter  was 
the  heir  of  John  Carter,  as  the  latter's  will  was  dated  before  the 
conveyance  to  him  of  the  8th  of  November,  1778.  In  answer,  a 
statement  was  sent  in  1816,  that  John  Carter  was  the  elder 
brother  of  Nicholas  Carter;  that  he  never  was  married,  and, 
therefore,  died  without  issue,  and  the  estates  which  did  not  pass 
by  his  will  to  Nicholas,  were  taken  by  him  as  heir-at-law,  and 
that  they  have  remained  in  the  possession  of  him  and  his 
devisees  for  above  thirty-five  years. 

The  next  circumstance  to  be  considered,  is  the  species  of  infor- 
mation that  the  vendors'  solicitor  had,  that  Nicholas  Carter  was 
not  the  heir  of  his  brother  John,  and  when  that  information  was 
acquired.  Thomas  Price  makes  an  affidavit  in  January,  1827, 
that  he  had  conversed  with  the  plaintiff  Dalby,  about  his  brother- 
in-law's  claim  to  the  estates,  and  that  the  plaintiff  upon  that 
occasion  informed  him,  &c.  With  reference  to  that  affidavit, 
the  vendors'  solicitor  says  he  denies  that  he  made  the  statement 
to  Dalby,  which  Price's  affidavit  represents  him  to  have  made ; 
but  he  believes  that  he  did  inform  Dalby  of  a  rumour  that  he 
had  heard  that  Nicholas  Carter  had  an  elder  brother  named 
George. 

That,  therefore,  being  an  admission  of  information  acquired 
by  the  vendor's  solicitor,  what  does  he  do  in  pursuance  of  the 
requisition  made  by  the  counsel  for  Sir  Robert  Wigram?  He 
returns  an  answer  stating  merely  that  he  could  not  find  any 
entry,  in  the  register,  of  the  marriage  of  the  father  and  mother 
of  John  and  Nicholas  Carter,  and  he  sends  the  certificates  of  their 
[  *39  ]  *baptisms,  and  copies  of  admissions  of  Nicholas,  as  heir  to  John, 
to  certain  copyhold  estates  that  did  not  pass  by  the  will  of  John. 
I  cannot  think  that  this  was  fair  dealing  on  the  part  of  a  solicitor 
who  had  reason  to  suspect  that  Nicholas  Carter  was  not  the  heir 
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of  his  brother  John :  for  no  one,  as  it  appears  to  me,  can  think 
that  the  meagre  answer  given  to  the  requisition  was  a  fair  state- 
ment of  the  facts  of  the  case.  After  the  rumour,  the  vendor's 
solicitor  was  bound  to  search  the  register  further,  so  as  to 
ascertain  whether  there  was  another  brother  who  was  older  than 
the  reputed  heir.  A  very  moderate  search  would  have  led  him 
to  the  discovery  that  John  Carter  had  another  brother  who  was 
older  than  Nicholas.  But  he  looks  at  part  only  of  the  register, 
which  shews  that  John  was  born  in  June,  1726,  and  Nicholas  in 
January,  1781,  and  allows  the  matter  to  proceed  as  unworthy  of 
further  consideration,  and  thus  lulls  Sir  R.  Wigram  and  his 
solicitor  into  the  belief  that  there  was  no  other  brother  of  John 
Carter.  I  think,  therefore,  that,  in  this  case,  there  has  been  a 
course  of  dealing  as  to  heirship,  which  this  Court  ought  not  to 
countenance,  and  that  the  parties  have  precluded  themselves 
from  the  benefit  of  the  rule  which  prevails  in  this  Court,  as  to  the 
time  allowed  to  vendors  to  remove  objections  to  title.  The  con- 
sequence is  that  Sir  Robert  Wigram's  motion  must  be  granted, 
and  the  cross  motion  refused  with  costs. 


Dalby 

r. 
PtJLLBN. 


An  application  having  been  made  to  the  Lord  Chancellor,  that 
the  above  order  might  be  rescinded,  and  for  a  reference  back  to 
the  Master  as  prayed  by  the  cross  motion ;  his  Lordship,  on  the 
30th  March,  1830,  refused  the  application,  with  costs  [saying :] 

Now,  Mr.  Street  having  represented,  in  the  first  instance,  that        1830. 
Nicholas  Carter  was  the  heir-at-law  of  his  brother  John,  and     March  80* 
having,  during  the  progress  of  the  discussion  on  the  other  points,    t  l  J;  *  M- 
discovered  that  in  that  respect  he  was  mistaken,  and  that  another 
person  was  the  heir-at-law,  it  was  his  duty,  in  fair  and  honest 
dealing,  to  have  communicated  that  circumstance  to  the  pur- 
chaser :  and,  he  not  having  communicated  that  circumstance  to 
the  purchaser,  and  the  purchaser  having,  after  the  other  objec- 
tions to  the  title  had  been  cleared  up,  discovered  it  by  accident 
in  consequence  of  a  communication  from  another  quarter,  and 
this  Court  having  determined,  upon  exceptions  to  the  Master's 
report,  that  it  constituted  a  good  objection  to  the  title — it  appears 
to  me  quite  impossible,  that  the  parties  in  this  suit,  if  they  are 
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Dalby 

V. 
PULLEK. 


bound  by  the  acts  of  Mr.  Street,  have  any  equity  to  come  into 
this  Court,  to  say  that  a  further  reference  should  be  directed  to 
the  Master  for  the  purpose  of  ascertaining  whether  a  good  title 
can,  or  not,  be  now  shewn ;  for  it  is  quite  obvious,  that,  if  this 
discovery  had  not  been  made,  the  vendors  would  have  forced  the 
purchaser  to  have  taken  the  title  such  as  it  was,  knowing  that 
defect  to  have  existed  in  it  which  has  since  been  discovered. 

Under  these  circumstances,  it  is  quite  impossible  that  the 
purchaser  can  be  held  to  his  contract ;  the  application,  therefore, 
made  on  the  part  of  the  vendors,  must  be  refused,  with  costs. 


1829. 
June  4. 

Shadwell, 
V.-C. 

[07  ] 


PARRY  v.  ASHLEY.f 

(3  Simons,  97—100.) 

A  testator  charged  his  real  estate  with  an  annuity  to  his  widow,  and, 
subject  thereto,  devised  it  to  S.  A.  in  fee,  and  appointed  her  his 
executrix.  The  testator  had  insured  a  house.  The  policy  expired  a  few 
months  after  his  death,  and  was  then  renewed  by  S.  A.  Soon  afterwards 
the  house,  which  was  the  whole  of  his  real  estate,  was  burnt  down.  The 
insurance-money  was  ordered  to  be  paid  into  Court  on  a  motion  by  the 
widow,  in  a  suit  instituted  by  her  against  S.  A.  for  the  administration 
of  the  testator's  estate. 

Philip  Parry,  by  his  will  dated  the  30th  of  November,  1821, 
after  reciting  articles  of  separation  between  himself  and  his 
wife,  whereby  he  had  agreed  to  pay  to  her  an  annuity  of  80L 
during  her  life,  devised  and  bequeathed  all  his  real  and  personal 
estates,  subject  to  and  chargeable  with  the  payment  of  the  annuity, 
to  the  defendant,  Sarah  Ashley,  her  heirs,  executors,  adminis- 
trators and  assigns,  and  appointed  her  sole  executrix  of  his  will. 

In  November,  1828,  the  testator  died,  and,  in  the  same  month, 
Sarah  Ashley  proved  his  will,  and  entered  into  possession  of  his 
real  estate,  and  possessed  herself  of  all  his  personal  estate.  After 
the  testator's  decease,  the  annuity  became  in  arrear,  upon  which 
the  bill  in  this  cause  was  filed,  by  the  widow,  charging  that  the 
defendant  Ashley  was  not  possessed  of  any  property  except 
what  she  took  under  the  will,  and  that  she  was  wasting  and 

+  Tf  arwicker  v.  Bretnall  (1882)  23  Ch.  D.  188. 
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misapplying  the  assets,  and  praying  that  the  will  might  be  Parby 
established,  and  the  trusts  thereof  performed,  that  the  usual  ashlby. 
accounts  might  be  taken,  that  the  plaintiff's  annuity  might  be 
paid  and  the  future  payment  thereof  secured,  that  a  receiver  might 
be  appointed  to  get  in  the  outstanding  estate  of  the  testator, 
and  that  the  defendant  might  be  restrained  from  receiving  the 
personal  estate  and  the  rents  of  the  real  estates. 

In  May,  1829,  after  the  bill  was  filed,  and  before  the  defendant 
had  put  in  her  answer,  a  tavern  of  *  which  the  testator  was  seised  [  *98  ] 
at  the  date  of  his  will  and  at  his  death,  and  which  constituted  the 
whole  of  his  real  estate,  was  burnt  down.  It  appeared  that  the 
testator  had  insured  the  house  for  1,2002.,  and  the  furniture  and 
other  effects  therein  for  800Z.  The  plaintiff,  accordingly,  filed  a 
supplemental  bill  alleging  that,  if  the  defendant  was  permitted 
to  receive  those  sums,  the  plaintiff  would  be  in  danger  of  losing 
the  benefit  to  which  she  was  entitled  under  the  will,  and  praying 
that  the  Insurance  Company  (who  also  were  made  defendants) 
might  be  ordered  to  pay,  the  sums  due  on  the  policy,  into  Court, 
and  might  be  restrained  from  paying,  to  the  defendant  Ashley, 
and  that  she  might  be  restrained  from  receiving,  those  sums. 

The  plaintiff  now  moved  for  an  injunction,  against  Mrs.  Ashley 
and  the  Insurance  Company,  in  the  terms  of  the  prayer  of  the 
supplemental  bill,  and  that  the  Insurance  Company  might  be  at 
liberty  to  pay  the  sums  due  on  the  policy,  into  Court.  The 
motion  was  supported  by  an  affidavit,  made  by  the  plaintiff,  and 
verifying  the  above  mentioned  allegations  in  the  bills. 

Mrs.  Ashley  made  an  affidavit,  in  which  she  stated  that  the 
testator  had  no  real  estate  except  the  tavern,  but  that  he  was 
possessed  of  some  personal  estate,  including  part  of  the  furniture 
and  effects  in  the  tavern,  but  not  of  considerable  value :  that,  for 
some  years  previous  to  the  testator's  death,  she  was  in  possession 
of  the  tavern,  as  a  tenant  to  the  testator  :  that  the  greater  part 
of  the  furniture  and  effects,  and  all  the  stock  therein  belonged  to 
her :  that  *she  possessed  herself  of  the  testator's  personal  estate,  [  *99  ] 
but  not  of  considerable  value :  that,  in  February,  1819,  the 
testator  insured  the  tavern  and  the  furniture  and  effects  therein, 
for  the  sums  before  mentioned,  and  continued  to  pay  the  premium 
up  to  his  death  :  that,  in  November,  1826,  she  became  tenant  of 
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Parry  the  tavern  to  the  testator,  and  purchased  and  paid  for  part  of 
Ashley.  *^e  furniture  and  effects :  that  the  testator  continued  to  pay  the 
premium  for  her  benefit :  that  the  policy  expired  on  the  25th  of 
March,  1829,  and  that,  on  the  19th  of  the  same  month,  she 
renewed  it  out  of  her  own  money.  And  she  submitted  that, 
therefore,  the  money  due  on  the  policy  would  not  belong  to  the 
testator's  estate,  but  to  her,  and  more  particularly  such  part 
thereof  as  was  due  in  respect  of  the  furniture  and  effects.  She 
denied  that,  if  she  were  permitted  to  receive  the  insurance 
money,  the  same  would  be  wasted  or  misapplied,  for  that  she 
intended  to  apply  the  same  in  rebuilding  the  tavern  and  restoring 
the  furniture  and  effects,  by  which  means  the  plaintiff's  annuity 
would  be  amply  secured ;  and  she  said  that  she  had  no  means  of 
rebuilding  the  tavern,  or  of  paying  the  annuity,  except  with  the 
insurance  money :  and  she  denied  that  she  was  an  insolvent  or 
irresponsible  person,  or  that  she  had  misapplied  the  testator's 
assets. 

The  Solicitor -General  and  Mr.  Stuart  for  the  plaintiff. 

Mr.  Tinney  for  the  defendant  Mrs.  Ashley. 
Mr.  Phillimore  for  the  Insurance  Company. 

[  loo  ]       The  Vice-Chancellor  : 

In  this  case  the  testator  has  created  a  general  charge,  by 
way  of  annuity,  in  favour  of  the  plaintiff,  upon  all  his  real 
and  personal  property,  subject  to  which  it  is  given  to  the 
defendant  Mrs.  Ashley,  who  is  also  made  executrix.  I  shall 
not  enter  into  the  question  whether  she  was  bound  to  renew  the 
policy  of  insurance,  or  not.  The  fact  is  that  she,  being  the 
executrix,  did  renew  it,  and  therefore  I  must  hold  that,  prima 
facie,  she  renewed  it  in  the  character  in  which  she  was  entitled 
to  renew  it,  namely,  as  executrix.  The  inclination  of  my  opinion 
is  that  the  proceeds  of  the  policy  cannot  be  considered  as  part  of 
the  testator's  general  personal  estate,  but  that  they  are  affected 
with  a  trust  for  the  benefit  of  the  parties  interested  in  the  real 
estate.     And,  prima  facie,  there  is  so  much  ground  for  holding 
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that  the  proceeds  of  the  policy  are  a  substitution  for  the  property 
charged,  that  the  order  ought  to  be  made  according  to  the  notice 
of  motion. 

Motion  granted. 


Fabry 

r. 
Ashley. 


MONKHOUSE  v.  MONKHOUSE. 

(3  Simons,  119—126.) 

A  bequest  of  personal  estate  to  J.  A.  M.  for  life,  remainder  to  his 
eldest  son,  for  life,  and  to  remain  entailed  on  the  eldest  son  of  J.  A.  M. 
and  his  posterity  for  ever.  But  in  case  of  the  death  or  want  of  issue  of 
J.  A.  M.  to  M.  M.  (a  brother  of  J.  A.  M.)  and  his  descendants  as  above 
mentioned  from  one  generation  to  another  for  ever.  J.  A.  M.  survived 
the  testator  and  died  a  bachelor :  Held,  that  the  bequest  over  to  M.  M. 
and  his  descendants  was  void  for  remoteness. 

Thomas  Atkinson  by  his  will,  dated  the  29th  of  May,  1790, 
disposed  of  the  residue  of  his  personal  estate  [as  stated  in  the 
above  head-note.  *The  testator  died  in  December,  1791,  and  left 
J.  A.  M.  (John  Atkinson  Monkhouse)  and  M.  M.  (Matthew 
Monkhouse)  him  surviving.  J.  A.  Monkhouse  died  in  May,  1814, 
intestate,  and  without  having  been  married.] 

The  Vice-Chancellor  : 

In  this  case  the  question  turns  on  a  bequest  in  the  will  of 
Thomas  Atkinson  (His  Honor  here  read  the  *will).  The  first 
question  is,  what  person  was  intended  to  take  after  the  death  of 
John  Atkinson  Monkhouse. 

The  testator  has,  in  express  terms,  given  the  property,  after 
the  death  of  the  father,  to  his  eldest  son  during  his  life,  and  to 
remain  entailed  on  the  eldest  son  descended  from  the  same  John 
Atkinson  [Monkhouse],  and  his  posterity,  from  one  generation  to 
another  for  ever.  Now,  inasmuch  as  John  A.  Monkhouse  had  no 
eldest  son  at  the  death  of  the  testator,  those  words  must  be 
construed  so  as  to  make  the  sons  tenants  in  tail  in  remainder 
expectant  upon  the  decease  of  their  father.  The  testator  has  not 
spoken  of  any  son  except  the  eldest ;  but  it  appears  that  he  meant 
all  the  sons  of  John  Atkinson  Monkhouse  to  take :  for,  in  the 
bequest  to  Matthew,  his  expression  is,  "  and  to  his  descendants, 
as  above    mentioned : "    and  therefore,    though    he    has    not 


1829. 
July  22,  24. 

Shadwell, 
V.-C. 

[119] 


[  *120  ] 


[125] 


[  *126  ] 
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Monkhouse  mentioned  the  general  descendants  of  John  Atkinson,  it  must 
Monkhousb.  be  taken  as  if  he  had  given  the  property  to  John  Atkinson,  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail.  And,  as 
there  is  no  gift  over,  except  in  the  event  of  the  general  failure 
of  issue  of  the  sons  of  J.  Atkinson  Monkhouse,  the  bequests  over 
are  void  for  remoteness.  The  expression  "  in  case  of  death  or 
want  of  issue,"  must  be  construed  "  in  case  of  death  and  want  of 
issue."  The  consequence  is  that,  subject  to  the  life  estate  of 
John  Atkinson  Monkhouse,  the  testator's  property  must  be  con- 
sidered to  have  been  undisposed  of,  and  it  now  belongs  to  the 
testator's  next  of  kin. 


1829. 
July  28,  30. 

Shadwell, 
V.-C. 

[129] 


[HO] 
[•Ml] 


[•142] 


JEUDWINE   v.  AGATE. 

(3  Simons,  129—142.) 

Obligees  in  a  bond  held  entitled  to  be  paid  out  of  the  assets  of  a 
deceased  obligor,  a  sum  exceeding  the  penalty  of  the  bond. 

[In  this  case  the  Vice-Chancellor  said  :] 

Upon  looking  into  the  cases,  it  appears  to  me  that  the  doctrine 
of  this  Court  is  that,  wherever  there  *is  a  distinct  agreement 
that  a  thing  shall  be  done,  whether  it  be  the  conveyance  of  an 
estate,  the  relinquishment  of  a  right,  the  payment  of  an  annual 
sum,  or  the  payment  of  a  sum  indefinite  in  amount,  (as  in  the 
case  of  Wienholt  v.  Logan\)  there,  notwithstanding  the  agreement 
appears  in  the  form  of  a  bond  with  a  penalty,  the  Court  will 
consider  that  the  recital  in  the  condition  of  the  bond,  is  evidence 
of  the  agreement,  and  will  not  limit,  the  relief  it  gives,  to  the 
amount  of  the  penalty.     *     *     * 

It  does  not  appear  *to  me  that  anything  that  was  said  in 
Mackworth  v.  Thoma*\  can  be  adduced  as  militating  against 
what  I  have  expressed  to  be  my  opinion  as  to  the  law  of  this 
Court.     *     *     * 


t  Not  yet  reported. 


J  See  12  R.  R.  20,  ».  (5  Yes.  329). 
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BROOKMAN   v.   ROTHSCHILD. 

(3  Simons,  153—224 ;  S.  C.  7  L.  J.  Ch.  163 ;  affirmed  5  Bligh  (N.  S.)  165— 
202  ;  S.  C.  2  Dow  &  CI.  188.) 

The  plaintiff  was  a  holder  of  20,000  French  Rentes.  The  defendant 
resided  in  London,  and  dealt  largely  in  foreign  securities,  and  had 
contracted  for  the  Prussian  loan :  he  was  also  a  partner  with  his 
brothers,  who  were  bankers  in  Paris.  The  plaintiff  employed  the 
defendant  to  sell  his  Rentes:  the  defendant,  without  the  plaintiff's 
knowledge,  purchased  them  for  himself  and  his  partners,  but  gave  the 
plaintiff  the  market  price.  The  plaintiff  then  purchased  Prussian  bonds 
of  the  defendant,  and  agreed  that  they  should  remain  in  his  hands  as  a 
security  for  the  purchase  money,  which  remained  unpaid :  but  no  bonds 
were  appropriated  for  the  plaintiff.  The  defendant,  however,  had 
always  in  hia  hands  bonds  to  a  greater  amount.  The  plaintiff  afterwards 
directed  the  defendant  t  >  sell  the  bonds,  and  the  defendant  subsequently 
informed  the  plaintiff  that  he  had  sold  them  accordingly ;  and  he  gave 
the  plaintiff  credit  for  the  alleged  price.  The  plaintiff  then  purchased 
115,000  Rentes  of  the  defendant,  which  he  was  to  pay  for  on  a  future 
day,  and  the  Rentes  were  then  to  be  transferred  to  him ;  but  no  Rentes 
were  set  apart  for  the  plaintiff,  or  identified  as  belonging  to  him. 
Before  the  day  of  payment  arrived,  the  defendant,  by  the  plaintiff's 
desire,  sent  an  order  to  his  partners  to  sell  the  Rentes,  and  they  sub- 
sequently informed  the  plaintiff  that  they  had  sold  them  accordingly, 
and  gave  the  plaintiff  credit  tor  the  alleged  proceeds.  The  accounts 
between  the  plaintiff  and  defendant  were  afterwards  settled,  and  the 
plaintiff  paid  the  balance  which  appeared  due  from  him  to  the  defendant. 
Four  years  afterwards  the  plaintiff,  having  discovered  that  the  20,000 
Rentes  had  been  purchased  by  the  defendant  and  his  partners,  and  that 
there  was  no  appropriation  on  the  two  other  purchases,  filed  his  bill  to 
have  all  the  transactions  set  aside,  and  the  Court  decreed  accordingly. 

[The  facts  of  this  case  are  sufficiently  stated  in  the  following 
judgment : 


1829. 

June  23,  26, 

27,  29. 

July  16. 

Shadwell, 
V.-C. 

1831. 
Mar.  14. 

On  Appeal, 

House  of 

Lords. 

[  153  ] 


The  Solicitor-General  and  Mr.  Spcnce,  for  the  plaintiff.  [  wo  ] 

Mr.  Pemherlon  and  Mr.  Knight,  for  the  defendant,  N.  M.       [  194  ] 
Rothschild.] 


The  following  cases  were  cited  by  the  defendant's  counsel: 
Coles  v.  Trecothickrf  Andrews  v.  Mowbray  ;{  Hennings  v.  Roths- 
child ;§  Doloret  v.  Rothschild.\\ 


t  7  E.  E.  167  (9  Ves.  234). 

\  18  B.  R.  166  (Wilson's  C.  C.  71). 


§  4  Bing.  315. 

||  24  R.  R.  243  (1  S.  &  St.  590). 


[212] 
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Brookman    The  Vice-Chancellor: 

V, 

Rothschild.  The  bill  in  this  case  states  circumstances  which,  upon  com- 
parison with  what  is  said  of  them  in  the  answer,  and  in  the 
evidence,  are  of  this  nature.  The  plaintiff  was,  in  the  month  of 
May,  1818,  entitled  to  20,000  French  Rentes;  and  it  appears 
that  there  had  been  some  communication,  between  him  and 
Mr.  N.  M.  Eothschild,  who  carries  on  business  in  this  country, 
and  who  is  also,  a  partner,  with  his  brothers,  in  the  house 
established  at  Paris,  under  the  name  of  Rothschild,  Brothers. 
And  it  appears  that  a  correspondence  had  taken  place,  between 
the  plaintiff  and  Mr.  N.  M.  Rothschild,  and  it  is  represented  that 
the  plaintiff  was  induced,  by  the  letter  which  was  written,  by 
Mr.  Rothschild,  to  give  an  order  for  the  sale  of  the  French 
Rentes.  It  does  not  seem  to  me  to  be  very  material,  for  the 
purpose  of  determining  what  relief  the  plaintiff  may  be  entitled 
to,  to  ascertain  whether  or  not  the  plaintiff  did  give  the  order  in 
pursuance  of  the  recommendation  of  Mr.  Rothschild  ;  but  I  must 
remark,  because  it  concerns  the  character  of  Mr.  Rothschild,  that 
the  letter  which  is  represented  to  have  contained  the  recom- 
mendation to  sell  the  French  Rentes,  did  not  recommend  that 
[*2i3]  sale,  but  *contained  these  words:  "French  stock  here  is  about 
69J,  and  Prussian  bonds  82  per  cent,  and  88  per  cent.  I  think 
you  would  do  well  to  sell  part  of  the  former  and  invest  it  in  the 
latter/'  The  fair  construction  of  that  letter,  is  that  it  is  a 
recommendation  that  part  only  of  the  French  Rentes  should  be 
sold,  and  the  produce  of  that  part  invested  in  Prussian  bonds, 
leaving  it  quite  to  the  discretion  of  the  person  to  whom  the  letter 
was  addressed,  what  portion  should  be  sold.  In  the  letter  of  the 
24th  of  May,  which  the  plaintiff  wrote  in  reply,  he  says:  "I 
observe  that  you  quote  at  about  69  in  London.  Shall  I  beg  the 
favour  of  you  to  cause  my  20,000  Rentes  to  be  disposed  of  to- 
morrow, on  the  best  possible  terms,  both  as  to  price  and  exchange  ? 
The  produce  you  will  have  the  goodness  to  retain  in  your  hands 
until  I  have  determined  how  to  dispose  of  it,  unless  there  would 
be  a  saving  of  commission  in  purchasing  Prussian  bonds  imme- 
diately with  it,  so  as  for  the  sale  and  purchase  to  be  considered 
as  one  transaction  ;  in  this  case  I  would  wish  it  to  be  immediately 
done."     In  consequence  of  that  letter  Mr.  Rothschild  does  sell, 
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as  he  represents,  the  whole  of  the  20,000  Bente3.  I  say,  as  he  Brookman 
represents,  because  he  writes  a  letter  of  the  25th  of  May,  in  Rothschild. 
which  he  says :  "  Sir,  I  have  the  pleasure  to  acknowledge  the 
receipt  of  your  favour  of  yesterday,  and,  having  had  an  oppor- 
tunity to  dispose  of  your  20,000  Rentes,  at  69  per  cent,  and 
28*90,  I  have  embraced  the  same,  and  beg  to  enclose  you  the 
last  printed  prices,  by  which  you  will  perceive  that,  on  the  21st, 
they  were  only  68'25  per  cent. ;  therefore  I  feel  confident  that 
you  will  approve  of  this  transaction.  I  have  invested  the  proceeds 
of  this  sale  in  Prussian  bonds,  say  19,000  bonds  at  82£  per  cent., 
which  is  the  very  lowest  it  could  be  obtained  at."  That  letter  of 
the  25th  of  May  was  a  direct  *and  plain  representation  that  [  *2H  ] 
Mr.  Rothschild  had,  in  pursuance  of  the  letter  of  the  24th  of 
May,  made  a  sale  of  the  20,000  Rentes.  The  fact,  however,  was 
that  there  was  no  sale  of  the  20,000  Rentes,  but  Mr.  Rothschild 
took  them  to  himself,  and  gave  the  plaintiff  credit  for  the  price 
of  them,  at  the  rate  per  cent,  quoted  in  his  letter,  and  he  invested 
the  amount  in  the  purchase  of  Prussian  bonds.  The  first  question 
then  on  this  case,  is  whether  that  transaction  with  regard  to  the 
sale  of  the  French  Rentes  shall  stand ;  and  my  deliberate  opinion 
is  that  that  transaction  ought  not  to  stand ;  because,  independently 
of  the  question  whether  there  was  more  or  less  of  confidential 
agency  on  the  part  of  Mr.  Rothschild,  the  very  least  that  can 
be  said,  is  that  Mr.  Rothschild  was  made  an  agent  to  sell, 
by  the  letter  of  the  24th  of  May,  and  his  determination  to  act 
upon  it.  And  I  conceive  that  it  was  his  bounden  duty,  therefore, 
to  sell  to  a  third  person,  and  not  to  take  the  Rentes  to  himself 
and  give  the  plaintiff  credit  for  the  price,  although  I  am  bound 
to  admit  that  it  was  the  fair  price  of  the  day.  It  appears,  from 
what  he  states  in  his  answer,  that  he  had  another  transaction 
with  respect  to  French  Rentes,  on  that  very  same  day,  and  that 
he  himself  sold  a  quantity  of  French  stock,  I  think,  for  a  less 
price  than  that  for  which  he  charged  himself  to  the  plaintiff  in 
respect  of  his  taking  to  himself  the  plaintiff's  20,000  Rentes. 
But  I  apprehend  that  the  general  principle  which  this  Court  has 
always  acknowledged  and  upheld,  must  be  maintained  in  this 
case,  namely  that  the  person  who  is  the  agent  to  sell,  if  he 
accepts  the  agency,  is  bound  to  sell,  and  is  not  at  liberty  to  take, 
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Brookman    to  himself,  the  stock,  and  give  credit  for  the  amount  of  its  price. 

Rothschild.  It  has  been  said,  in  the  argument  for  the  defendant,  that,  if  such 
[  *2i5  ]  a  construction  is  put  on  this  *transaction,  it  will  tend  to  under- 
mine many  transactions  which  daily  take  place  in  the  great 
houses  in  London.  But  my  opinion  is  that,  whether  that  is  or 
is  not  the  case,  an  individual  has  a  right  to  complain  of  a  trans- 
action in  which  his  agent  does  not  do  that  which  he  is  employed 
to  do,  and  represents  to  his  employer  that  he  has  done  that  which 
he  was  directed  to  do,  whereas  he  has  done  quite  a  different 
thing.  No  evidence,  however,  has  been  given  to  me  to  show 
that  any  such  act  as  that  which  is  now  complained  of,  is  an  act 
which  is  daily  taking  place  among  the  great  commercial  and 
banking-houses  in  London ;  and,  therefore,  I  must  consider  it 
only  as  a  speculative  argument,  which,  at  present,  does  not 
appear  to  be  founded  in  fact.  On  this  transaction,  therefore, 
the  plaintiff  is  entitled,  at  his  option,  either  to  have  the  present 
price  of  20,000  Rentes,  or  to  have  invested  in  his  name  20,000 
Rentes,  he  repaying  to  Mr.  Rothschild  the  11,5481.  2s.  4d., 
which  was  the  sum  for  which  he  had  credit  in  account  with 
Mr.  Rothschild ;  and  he  must  repay  that  sum  with  interest  at 
5  per  cent. 

The  next  part  of  the  case  relates  to  the  purchase  of  some 
Prussian  bonds ;  and  it  appears  that,  about  the  month  of  June, 
1818,  Mr.  Rothschild,  as  the  plaintiff  represents  it,  recommended 
him  to  purchase  Prussian  bonds ;  and  that  he  agreed  to  purchase, 
from  Mr.  Rothschild,  40,000/.  Prussian  bonds  at  82,  and,  he  also 
purchased  from  him  5,000/.  other  Prussian  bonds  at  81J,  and 
5,000/.,  other  Prussian  bonds  at  81  per  cent.  For  these  bonds 
the  plaintiff  was  not  able  to  pay;  but  the  transaction  was,  in 
effect,  that  the  plaintiff  should  give  his  promissory  note  for  the 
price ;  and  that  Mr.  Rothschild  should  retain  the  50,000/.  bonds 
as  a  collateral  security :  and  the  transaction  was  carried  into 
[  *2i6  ]  effect,  according  *to  that  understanding,  because  there  was  a 
purchase,  apparently  made,  of  bonds  to  the  amount  of  50,000/., 
for  which  the  brokers  made  out  a  charge  of  41,522/.  4*.  10rf.,  and 
the  plaintiff  gave  his  promissory  note  for  41,500/.,  part  of  that 
sum,  and  paid  the  remainder  in  cash  to  Mr.  Rothschild.  These 
purchases  were  made  on  the  2nd  and  15th  of  June,  1818.   It  appears 
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that  the  plaintiff  had  purchased  bonds,  to  the  amount  of  15,000/.     Brookman 

of  other  persons,  in  the  months  of  April  and  May,  1818 ;  and  he,  Rothschild. 

afterwards,  purchased  bonds,  from  other  persons,  to  the  amount 

of  5,000/.      The  plaintiff  having  borrowed  of  Mr.  Rothschild, 

two  sums  of  money,  first  of  all  the  sum  of  8,500/.,  and  afterwards, 

the  sum  of  4,200/.,  for  the  purpose  of  securing  to  Mr.  Rothschild 

the  payment  of  the  two  promissory  notes  which  the  plaintiff  had 

given  for  those  two  sums,  he,  in  the  first  instance,  deposited 

with  Mr.  Rothschild,  11,000/.  of  bonds,  and  next,  6,000/.  bonds. 

So  that  there  was  an  actual  deposit  made  of  bonds,  to  the 

amount  of  17,000/.  and  these  bonds  are  specifically  described  in 

the  schedule  to  the  answer,  and  it  appears  that  they  comprehended 

the  15,000/.  bonds  purchased  of  other  persons,  and  2,000/.  bonds 

of  those  which  were  purchased  with  the  produce  of  the  20,000 

French  Rentes.     In  the  month  of  October,  an  account  was  made 

out  which  shewed  what  was  due  in  respect  of  the  50,000/.  bonds. 

In  December  following,  all  the  bonds,  both  the  50,000/.  bonds 

and  the  17,000/.  bonds,  were  sold  at  the  rate  of  75  per  cent. 

The  consequence  was  that  the  plaintiff  suffered  a  considerable 

loss,  because  he  had  purchased  the  bonds,  on  the  average,  at 

about  81  per  cent;   and  he  sold  at   75   per  cent.     With   the 

produce   of   the  bonds   the  promissory  notes  for  41,500/.  and 

8,500/.  were  considered  as  satisfied;   but  there  *remained  the       T*217] 

promissory  note  for  4,200/.  in  respect  of  which  the  deposit  of  the 

6,000/.  bonds  was  made :  and  inasmuch  as  the  proceeds  of  the 

67,000/.  bonds  would  not  pay  off  that,  as  well  as  the  two  other 

promissory  notes  for  41,500/.  and  8,500/.,  the  plaintiff  made  a 

further   deposit  with   Mr.   Rothschild   of   some   bonds,   to   the 

amount   of  5,500/.,  which  were   afterwards   disposed   of;   and 

thereby,   the  promissory  note  for  4,200/.   was  paid,   and  the 

surplus  of  the  proceeds  was  accounted  for  to  the  plaintiff.     It  is 

observable  on  this  part  of  the  transaction,  that  there  was  no 

money  whatever  paid  by  the  plaintiff  in  the  first  instance ;  and 

the  way  in  which  the  plaintiff  has  suffered  an  injury  has  been, 

that  he   has  been,  in  effect,  compelled  to  pay  the  difference 

between  the  price  of  the  50,000/.  bonds  and  the  price  at  which 

they  were  sold,  out  of  the  proceeds  of  the  5,500/.  bonds  which  he 

last  deposited,  because,  by  the  means  of  the  produce  of  those 
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Brookman  bonds,  and  by  those  means  only,  was  there  ultimately  made  a 
Rothschild,  liquidation  and  payment  of  the  three  promissory  notes. 

Now  the  question  is,  whether  this  transaction  shall  stand ;  in 
other  words,  whether  the  plaintiff  is  not  entitled  to  have  repaid 
to  him  such  sums  of  money  as  he  has  lost  in  the  way  I  have 
described. 

I  apprehend  that  it  was  absolutely  necessary,  in  order  to 
support  the  transaction,  that  it  should  appear  that  there  was  a 
bond  fide  purchase  of  50,000Z.  bonds.  But  I  think  that  it  does 
appear,  most  distinctly,  from  what  the  defendant  himself  repre- 
sents in  his  answer,  that  there  was  no  bond  fide  purchase  of 
50,000J.  Prussian  bonds;  because;,  in  his  answer,  he  himself 
[  *2i«  j  states  that  *he  never  selected  any  bonds  in  respect  of  the 
50,000J.  bonds.  According  to  the  construction  which  I  put  on 
the  letters  that  passed,  and  the  broker's  evidence,  there  ought 
to  have  been  a  selection  of  50,0001.  bonds,  and  an  appropriation 
of  them.  There  should  have  been  a  statement,  made  to  the 
plaintiff,  of  what  were  the  numbers  of  the  bonds,  for  a  reason 
(amongst  others)  that  struck  me  very  forcibly  when  I  read  the 
scheme  for  the  Prussian  loan,  namely,  that  the  Prussian  bonds 
were  liable,  from  time  to  time,  to  be  redeemed,  and  there  was  a 
particular  course  to  be  taken  for  the  redemption  of  them ;  and 
it  was  necessary,  therefore,  that  every  person  should  distinctly 
know,  by  the  numbers  of  the  bonds,  what  were  the  bonds  in 
which  he  had  an  interest.  But  it  was  quite  impossible  for  the 
plaintiff,  at  any  time  during  these  transactions,  to  know  what 
were  the  specific  bonds  which  it  was  represented  had  been 
purchased  for  him.  I  take  it,  upon  the  evidence,  to  be  perfectly 
manifest  that  there  was  no  purchase,  at  all,  of  the  50,000Z. 
Prussian  bonds.  The  transaction,  therefore,  is  bottomed  in  a 
representation  which  turns  out  not  to  be  true;  and,  from  the 
effect  of  that  transaction,  I  apprehend  the  plaintiff  has  a  right 
to  be  relieved,  on  the  plain  principle  which  has  always  been 
acknowledged  in  a  court  of  equity,  namely,  that  mankind  shall 
be  bound  by  the  representations  they  make,  and,  if  they  make 
false  representations  to  those  who  deal  with  them,  they  must 
take  the  consequences  of  their  own  false  representations.  I 
apprehend,  therefore,  that,  on  this  part  of  the  case,  the  plaintiff 
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is  entitled  to  be  relieved  by  having  the  account  opened,  so  that    bbookman 
there  shall  be  repaid  to  him  that  sum  with  which  he  was  charged  Rothschild. 
by  way  of  loss,  in  the  manner  I  have  stated. 

I  observe  that,  as  to  this  part  of  the  case,  the  plaintiff  has       [  219  ] 
asked  such  relief  as  I  cannot  think  he  is  altogether  entitled  to 
receive,  because  he  asks  relief,  on   the   supposition   that   the 
50,000?.  bonds  themselves  were  sold  in  a  way  that  he  did  not 
authorize.     But  if  the  transaction  is  to  be  considered  as  one, 
which  fails  altogether,  by  reason  of  there  never  having  been  any 
purchase,  it  is  quite  impossible  to  give  relief  on  that  supposition. 
In  respect  of  the  sale  of  the  17,000i.  bonds,  the  bill  prays  that 
Mr.  Eothschild  may  be  charged  with  the  actual  value  or  price  of 
the  17,000/.  Prussian  bonds,  with  interest  thereon  at  5  per  cent. 
from  the  time  Mr.  Rothschild  actually  sold  the  same.     With 
respect  to  that  part  of  the  transaction,  it  seems  to  me  that  I  am 
not  at  liberty  to  give  any  relief ;  because  a  passage  of  the  answer 
that  was  read  for  the  plaintiff,  states,  most  distinctly,  that  the 
plaintiff  himself  consented  to  the  sale  of  the  17,000/.  bonds,  on 
the  representation  that  Mr.  Rothschild  made  to  him,  that  at  any 
time  he  might  have  bonds  of  an  equal  amount.     He  says  that 
when   the  bonds  were  deposited  with  him,  he  stated  that  he 
might  have  occasion  to  deliver  out  Prussian  bonds  to  purchasers, 
and  that,  as  he  wished  to  avoid  signing  more  than  were  neces- 
sary, he  mentioned  to  the  plaintiff  that  he  should,  in  case  of 
need,  use  his  bonds,  and  that  the  plaintiff  gave  his  full  consent 
to  his  doing  so,  it  being  understood  that  the  defendant  would 
give  him   other  bonds  of  similar  amount  at  any  time  when 
required.     Now  this  is  positively  sworn  to  in  a  passage  in  the 
answer  that  was  read  by  the  plaintiff,  in  order  indeed,  that  he 
might  make  use  of  it  for  another  purpose  ;  but  the  passage  was 
read,  and  there  is  no  evidence  to  contradict  it :  and  my  opinion 
is  that  the  defendant  is  entitled  to  *have  the  benefit  of  it :  and,       [  *220  ] 
therefore,  with  regard  to  these  17,000Z.  bonds,  there  cannot  be 
any  relief. 

I  shall  take  this  occasion  to  remark  that  the  defendant  has,  in 
his  answer,  stated,  generally,  that  the  plaintiff,  at  the  time  he 
paid  the  balance,  on  the  final  settlement  of  the  accounts  between 
him  and  the  defendant,  knew  of  all  the  circumstances  of  the 
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Bbookman  transactions  which  took  place  between  him  and  the  defendant. 
Rothschild.  But  I  must  say  that  this  general  declaration  stands  in  a  very 
different  situation  from  the  statement  as  to  the  17,0001.  bonds ; 
for,  on  looking  at  the  evidence,  there  appears  to  be  no  ground 
whatever  to  suppose  that  the  plaintiff  could  have  known  all  the 
real  circumstances  of  the  case  with  respect  to  which  the  defendant 
says  he  had  knowledge.  The  whole  course  of  proceeding  shews 
that  the  plaintiff  was  acting  on  the  supposition  that  the  repre- 
sentations, from  time  to  time,  made  to  him,  were  true;  and, 
therefore,  though  I  give  the  defendant  the  benefit  of  the  state- 
ment which  he  has  made  with  respect  to  that  one  transaction,  I 
think  it  right  to  withhold  from  him  the  benefit  of  the  statement 
as  to  the  plaintiff's  knowledge  of  all  the  transactions. 

The  last  part  of  the  case  was  this.  In  the  end  of  1818,  and 
the  beginning  of  1819,  there  was  an  agreement  that  the  plaintiff 
should  purchase  a  large  quantity  of  French  Rentes,  which  were 
not  to  be  paid  for  till  the  month  of  June ;  and  a  representation 
was  made,  to  the  plaintiff,  that,  at  different  times  and  in  various 
sums,  French  Rentes  had  been  purchased  to  the  amount,  alto- 
gether, of  115,000  francs.  In  the  month  of  May,  1819,  5,000 
[  *22i  ]  francs  of  these  Rentes  were  sold  *to  Mr.  Blakesley,  and  the  price 
of  them  was  paid  to  Mr.  Rothschild.  The  plaintiff  wishing  to 
sell  the  remaining  110,000  Rentes,  by  the  recommendation  of 
Mr.  Rothschild,  an  express  was  sent  to  Paris,  and  the  remaining 
Rentes  were  sold,  and  thereby  a  loss  was  sustained,  by  the 
plaintiff,  to  the  amount  of  4,880/.  18*.  6<l.  The  plaintiff  was 
desirous,  soon  afterwards,  to  have  a  re-investment  of  the  produce 
of  the  110,000  Rentes ;  and  he  was,  afterwards,  informed  that 
the  proceeds  had  been  invested  in  the  purchase  of  105,500 
Rentes.  In  the  month  of  September  the  plaintiff  was  induced  to 
go  to  Paris,  with  his  broker,  for  the  purpose  of  having  the 
105,500  French  Rentes  sold.  Communications  took  place  there, 
between  the  plaintiff  and  Messrs.  Rothschild,  Brothers,  and,  on 
the  22nd  of  September,  the  105,500  French  Rentes  were  stated 
to  have  been  sold.  The  plaintiff  was  a  gainer  upon  this  last 
transaction,  but  not  to  a  sufficient  amount  to  countervail  his  loss 
upon  the  preceding  one;  and,  when  the  account  was  finally 
made  out,  in  the  month  of  December,  1819,  it  appeared  that 
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there  was  a  sum  of  1,614/.  19s.  2d.  due,  and  which  the  plaintiff  Bbookman 
paid  to  Mr.  Eothschild.  The  question  then  is  whether,  in  Rothschild. 
respect  of  the  circumstances  that  relate  to  this  alleged  purchase, 
and  sale,  alleged  re-purchase  and  re-sale,  the  plaintiff  is  entitled  to 
relief.  That  will  depend  on  the  questions,  was  there  any  purchase, 
was  there  any  sale,  was  there  a  re-purchase,  and  was  there  a  re- 
sale? In  the  first  place,  the  plaintiff  has  expressly  charged,  by  his 
bill,  that  all  these  sales  and  re-sales  were  false  and  fictitious ;  and, 
on  reading  the  defendant's  answer,  I  do  not  perceive  that  he 
ventures,  in  direct  terms,  to  traverse  that  allegation.  Now  it  is 
remarkable  that  the  *defendant,  himself,  has  stated,  in  his  answer,  [  *222  ] 
a  circumstance  which  would  have  afforded  a  very  easy  method  of 
proof  whether  the  sales  were  true  or  false.  For  he  says,  in  his 
answer,  that,  in  all  sales  of  French  Bentes  it  is  necessary  for  the 
seller,  in  whose  name  the  Bentes  are  inscribed,  to  give  over  the 
certificates  denoting  the  inscriptions  to  have  been  made  in  his 
name,  with  a  power  of  attorney,  to  the  purchaser,  to  have  the 
Bentes  transferred  into  his  name.  Consequently,  if  there  had 
been  this  first  purchase  and  this  sale,  and  this  re-purchase  and 
re-sale,  it  would  have  been  easy,  by  producing  the  certificates 
and  power  of  attorney,  to  have  manifested  that  that  really  took 
place  which  the  plaintiff  says  did  not,  and  which  I  do  not 
perceive  that  the  defendant  says,  in  express  terms,  did  take 
place.  The  plaintiff  has  entered  into  evidence  to  shew  that,  in 
point  of  fact,  no  such  transactions  took  place.  I  am  quite 
willing  to  give  effect  to  the  observation,  made -by  the  defendant's 
counsel,  that  the  evidence  offered  by  the  plaintiff,  on  this  point, 
is  not  the  most  cogent  and  conclusive  that  might  have  been 
obtained;  but  it  is  some  evidence,  and  I  am  of  opinion  that 
the  onus  of  proving  that  the  transaction  was  real,  lay  on  the 
defendant ;  but  I  looked  over  the  defendant's  evidence,  in  vain, 
to  find  one  particle  which  goes  to  shew  that  any  one  part  of  this 
transaction  was  real. 

There  are,  too,  circumstances  of  suspicion  attending  the  cor- 
respondence, which  cannot  fail  to  make  on  the  mind  of  any 
person  who  reads  it,  an  impression,  and  a  very  strong  one,  that 
there  was  something  that  was  unreal,  which  it  was  an  object 
with  Mr.  Rothschild  and  his  brothers  to  have  concealed ;  because, 
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Brookman  in  that  letter  *which  was  written,  on  the  20th  of  September, 
RoTHscniLD.  1819,  by  Messrs.  Eothschild,  Brothers,  to  Mr.  Rothschild  in  this 
[  *223  J  country,  there  is  this  expression :  "  Due  attention  will  be  paid  to 
your  cautions  respecting  Mr.  Bell  and  Mr.  Brookman."  And  it 
does  not  appear,  from  any  of  the  letters,  or  copies  of  letters,  that 
were  produced,  what  were  the  cautions  which  had  been  so  com- 
municated to  Messrs.  Rothschild,  Brothers,  by  Mr.  Rothschild. 
It  is  evident,  therefore,  that  something  took  place  which  does 
not  now  appear;  and  that  Mr.  Rothschild  himself  thought  it 
necessary  to  give  cautions  respecting  this  matter,  which  if  it 
were  simply  a  matter  taking  place  in  the  way  in  which  it  was 
represented,  it  would  have  been  absolutely  unnecessary  to  give 
any  caution  about.  My  opinion  therefore  is  that,  on  this  part 
of  the  transaction  Mr.  Brookman  is  entitled  to  be  relieved, 
by  having  repaid  to  him  all  those  sums  of  money  which,  in 
respect  of  these  alleged  transactions,  he  did  actually  pay  to 
Mr.  Rothschild ;  (and  as  the  course  of  the  dealing  between  the 
parties,  was  to  charge  5  per  cent.)  I  think  all  the  sums  of  money 
which  have  been  so  paid,  whatever  they  were,  ought  to  be 
repaid,  with  interest  at  5  per  cent.,  from  the  time  they  were  paid. 
It  has  been  said,  on  the  part  of  the  defendant,  that  the 
plaintiff  has  applied  a  great  deal  too  late,  to  the  Court,  for 
relief.  There  would  be  something  in  the  observation,  provided 
it  could  have  been  made  out  that  the  plaintiff  might  have  applied 
sooner.  But  there  is  no  evidence  whatever,  that  the  plaintiff  did 
know,  long  prior  to  the  filing  of  the  bill,  what  the  real  trans- 
actions were.  The  letters  which  he  wrote  in  the  end  of  the  year 
1828,  and  in  the  month  of  January,  1824,  convey  to  my  mind 
[  *224  ]  the  most  satisfactory  evidence  that  the  plaintiff  *did  not  know 
the  real  nature  of  the  transactions.  He  writes  in  a  most  humble 
manner,  supplicating  for  a  small  loan,  because  of  the  state  of 
extreme  penury  to  which  he  had  been  reduced ;  and  he  states 
that,  in  looking  over  his  papers,  he  found  some  trifling  amount 
of  interest  which  had  not  been  allowed,  and  in  respect  of  which 
he  makes  a  claim.  It  appears  that  a  small  sum  had  been  sent  to 
him,  from  Messrs.  Rothschild,  Brothers,  that  the  application  was 
renewed  to  Mr.  N.  M.  Rothschild,  which  was  not  noticed ;  and 
the  consequence  was  that  the  bill  was  filed.     Now  the  conduct 
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of  men  appears  to  me,  generally  speaking,  to  be  much  better    Bbookman 

evidence  of  the  real  state  of  a  case,  than  what  they  say :  and  Rothschild. 

here  I  find  this  person  putting  himself  in  the  form  of  a  suppliant, 

asking  for  a  gratuity,  and  demanding  a  small  pittance  in  respect 

of  a  miscalculation  of  interest.     It  is,  therefore,  evidence  to  my 

mind,  that  the  man  who  so  wrote  could  not  really  have  known 

what    was  the  magnitude  of    his    legitimate  demand  against 

Mr.  Rothschild.     My  opinion,  therefore  is,  that  the  plaintiff  has 

come  to  the  Court  with  sufficient  speed,  and  that  he  is  entitled 

to  have  the  relief  which  I  have  pointed  out,  as  to  the  different 

portions  of  the  case,  as  I  have  gone  through  them.     I  think  also, 

considering  the  nature  of  the  case,  that  the  plaintiff  is  entitled  to 

have  his  costs  paid. 

This  decision  was  affirmed  by  the  House  of  Lords,  in  March,         1831. 
1881  Land  is  reported  on  appeal  in  5  Bligh  (N.  S.)  165.     The      '  '!!!_  ' 
same  counsel  appeared  on  the  appeal,  and  the  following  passages  ^  °  B\s9im  ^ 
are    taken    from   the  judgment   delivered    by  Lord  Wynford, 
affirming  the  Vice-Chancellor's  decision] . 

Lord  Wynford: 

I  have  listened  with  great  attention  to  this  case,  which  is 
certainly  a  case  of  very  considerable  importance,  but  if  it  should 
strike  other  noble  lords  as  it  does  me,  it  seems  to  me  it  is  not 
necessary  that  the  other  party  should  be  heard,  because  it  occurs 
to  me  there  is  not  the  least  pretence  for  setting  aside  this  decree. 
I  wish  to  make  a  preliminary  observation,  before  I  state  to  your 
Lordships  the  grounds  on  which  I  am  of  opinion  that  this  decree 
ought  to  be  affirmed.  I  have  looked  through  the  greatest  part  of 
the  papers,  I  will  not  venture  to  say  the  whole,  for  the  proceedings 
are  so  extremely  voluminous,  that  it  would  be  impossible  to  go 
through  them  within  the  time  that  one  has  the  opportunity  of 
looking  at  them.  But  after  having  looked  with  great  attention 
at  the  most  considerable  part  of  these  papers,  I  can  see  no  ground 
of  actual  fraud,  and  there  is  no  reason  for  impeaching  this 
transaction  on  that  ground. 

I  am  very  sorry  to  say,  that,  with  respect  to  one  of  the  parties 
in  this  case,  it  is  perfectly  clear  that  he  is  a  most  desperate 
gambler  in  the  funds,  and  he  has  met  with  that  fate  which  most 

10—2 


148  1831.     H.  L.     5  BLIGH  (N.  S.)  189—191.         [r.r. 


Rothschild  of  those  meet  with  who  become  such  gamblers.  For  I  believe 
Brookman.  whenever  a  man  puts  his  foot  into  the  Stock  Exchange,  not 
being  a  member  of  that  Stock  Exchange,  his  ruin  is  certain, 
and  the  only  question  is  a  question  of  time.  Therefore  that . 
[  *190  ]  has  happened  *to  this  plaintiff  which  generally  happens  :  for, 
according  to  the  statement,  he  has  been  completely  ruined. 
That  he  has  acted  in  most  of  these  transactions  under  the  advice 
of  Mr.  Rothschild  cannot  be  denied.  But  I  do  not  mean  to  say 
that  Mr.  Bothschild  gave  him  that  advice  with  any  dishonest 
view  whatever ;  I  have  no  doubt  he  acted  fairly  and  properly : 
but  the  ground  on  which  I  am  disposed  to  move  your  Lordships 
to  affirm  this  judgment  goes  wide  of  that.  I  am  firmly  persuaded 
that  many  bankers  and  many  stockbrokers  in  London  have  acted 
precisely  in  the  same  manner  as  Mr.  Bothschild  acted  on  this 
occasion.  God  forbid  that  I  should  say  that  these  gentlemen,  or 
any  of  them,  have  taken  advantage  of  the  confidence  that  was 
reposed  in  them ;  and,  under  colour  of  proceedings  such  as  have 
taken  place  here,  that  they  have  injured  the  parties  who  so 
trusted  to  them.  But  the  law  which  your  Lordships  are  to 
administer  is  a  law  of  jealousy  :  it  will  not  allow  any  man  to  be 
trusted  with  power,  that  will  give  him  an  opportunity  of  taking 
advantage  of  his  employer.  If  that  is  so,  it  appears  to  me,  in 
every  one  of  these  transactions,  Mr.  Rothschild  has  had  an 
opportunity,  from  the  nature  of  his  employment,  and  the  manner 
in  which  he  conducted  himself,  of  taking  advantage  of  the  person 
with  whom  he  was  dealing,  if  he  was  disposed  to  take  that 
advantage  ;  and  though  I  am  willing  to  say,  that  I  do  not  believe 
Mr.  Rothschild  to  be  capable  of  doing  that,  we  must  deal  with 
Mr.  Rothschild  as  with  any  other  individual,  and  say  that  he 
ought  not  to  be  concerned  in  such  transactions  under  such 
circumstances. 

[His  Lordship  then  stated  the  facts  and  continued  :  ] 
[  191  ]  If  I  live  in  Dorsetshire,  and  I  write  to  my  broker  in  London  to 

sell  my  stock,  I  fancy  that  I  have  the  advantage  of  that  broker's 
assistance  as  to  the  day  on  which  it  is  proper  to  sell ;  I  fancy 
that,  living  in  London,  he  has  a  knowledge  of  the  facts  which 
will  act  on  the  market.  If  the  broker  in  London,  instead  of 
going  to  the  stock  market,  or  instead  of  exercising  a  discretion  as 


vol.  xxx.]     1831.     H.  L,    5  BLIGH  (N.  S.)  191—194.  149 

to  the  period  when  he  should  sell  any  stock,  is  to  take  that  stock  Rothschild 
to   himself,  he  deprives  me  of  the  security   I  have,  and  the    brookman. 
confidence  I  repose  in  his  skill  and  intelligence ;  and  if  there  is 
a  loss  to  me,  he  is  the  person  who  takes  advantage  of  that  loss. 

I  take  it  to  be  a  general  principle  of  law  and  *equity,  that  a  [  *192  ] 
man  cannot  be  a  seller  for  me  and  a  buyer  of  that  property 
himself.  If  that  is  the  case,  it  appears  to  me  that  the  transaction 
of  the  20,000  Rentes  must  be  set  aside:  the  same  observation 
willapply  to  the  Prussian  bonds,  for  Mr.  Rothschild  says,  "  Buy 
Prussian  bonds : "  if  he  had  gone  into  the  market  and  bought, 
it  would  have  been  all  right,  he  must  have  paid  for  those 
Prussian  bonds  according  to  the  market  price ;  but,  instead  of  that, 
Mr.  Rothschild,  being  in  possession  of  the  Prussian  bonds,  sells 
his  own  Prussian  bonds,  and  makes  it  appear  like  a  transfer 
which  had  taken  place  in  the  market  to  this  gentleman  of 
Prussian  bonds  in  return  for  his  sale  of  the  French  Rentes.  It 
has  been  said  at  the  Bar,  that  this  gentleman  must  have  known 
that  the  bonds  were  Mr.  Rothschild's  own.  Why  ?  Because  he 
was  the  contractor  for  the  Prussian  loan.  It  is  true,  he  might 
have  known  Mr.  Rothschild  was  the  contractor  for  the  Prussian 
loan,  but  we  know  that  contractors  for  foreign  and  English  loans 
do  not  keep  scrip.  They  purchase  all,  and  have  it  in  their  hands, 
and  they  convey  it  away  again  as  fast  as  they  can ;  as  fast  as 
they  can  get  a  profit  on  it.  It  does  not  follow  that  this  gentleman, 
because  he  knew  that  Mr.  Rothschild  was  the  contractor  with  the 
King  of  Prussia  for  this  loan,  knew  that  he  had  not  parted  with 
a  very  considerable  proportion  of  the  bonds  he  so  contracted 
for,  if  not  the  whole.  The  principal  had  a  right  to  suppose, 
when  his  agent  advised  him  to  buy  Prussian  bonds,  that  they 
were  to  be  bought  of  other  persons ;  he  had  a  right  to  suppose 
he  was  not  transferring  his  own  bonds  to  him,  but  that  he 
was  making  a  purchase  of  other  bonds  in  the  market,  for 
the  purpose  *of  satisfying  the  wishes  of  his  customer  to  be  [  *i93  ] 
put  in  possession  of  Prussian  bonds.  It  seems  to  me,  that, 
as  to  that  transaction,  the  Vice-chancellor  has  rightly  disposed 
of  it. 

We  come  next  to  the  other  Prussian  bonds.     *     *    From  the       [  194  ] 
papers,  from  the  letters  which  have  been  read,  from  the  contracts, 


150  1881.     H.  L.     5  BLIGH  (N.  S.)  194—195.         [r.r. 


Rothschild    and   the  evidence  before  your  Lordships,  it  appears  that  Mr. 

Brookman.    Rothschild  was  to  buy  the  bonds  for  Mr.  Brookman. 

Now,  if  Mr.  Rothschild  was  buying  bonds  for  Mr.  Brookman, 
what  is  the  necessary  consequence?  If  Mr.  Rothschild  had 
gone  into  the  market  and  bought  this  50,0(XM.  worth  of  Prussian 
bonds,  they  would  not  have  been  mixed  with  his  general  property. 
They  would  not  have  been  bought  on  his  own  account,  but  on 
account  of  Brookman  ;  and  though  they  remained  in  his  hands, 
Mr.  Rothschild  would  have  had  a  mere  trust  in  them,  and  if  a 
bankruptcy  had  taken  place  they  would  not  have  passed  to  the 
creditors  of  Mr.  Rothschild.  If  this  had  been  a  real  and  not 
a  simulative  transaction,  the  case  would  have  been  so.  But, 
instead  of  its  being  a  case  in  which  Mr.  Rothschild  has  bought 
the  bonds  for  the  respondent,  and  has,  therefore,  by  the  very 
nature  of  the  transaction,  appropriated  them  to  himself,  holding 
them  as  trustee  until  payment,  Mr.  Rothschild  says,  it  is  quite 
enough,  if,  out  of  that  mass  of  bonds  which  I  have,  I  am  at  any- 
time ready,  when  you  require  me,  to  deliver  out  the  bonds  to  you. 
[  *195  ]  I  say  that  it  is  not  enough  :  that  state  of  things  will  not  *satisfy 
the  description  and  character  given  of  the  transaction  in  the 
papers,  for  then  it  could  have  been  effected  without  the  mockery 
of  the  brokers  notes.  By  buying  and  selling  bonds,  it  would 
have  been  stated  that  Mr.  Rothschild  holds  50,000i.  bonds  for 
Mr.  Brookman.  That  is  not  the  character  of  the  transaction  as 
stated  ;  but  it  is  as  if  Mr.  Rothschild  had  bought  bonds  of  another 
person,  who  bought  them  of  an  agent  in  Paris,  who  happens  to- 
be  a  partner  in  the  house  of  Messrs.  Rothschild.  Therefore, 
here  again  is  a  buying  and  selling  of  precisely  the  same  article. 
There  is  an  immense  difference  between  the  real  transaction  and 
that  which  it  appears  to  be ;  for  the  real  transaction  does  not  at 
all  answer  to  the  character  given  to  the  transaction  by  all  the 
written  instruments  produced  in  the  case.  But  is  there  not  a 
substantial  difference?  If  Mr.  Rothschild  had  bought  these 
bonds,  as  it  is  pretended  by  the  papers  he  did,  these  bonds  could 
never  have  been  liable  to  any  of  the  debts  which  Mr.  Rothschild 
had  contracted  :  but  as  it  is,  Mr.  Rothschild  not  having  bought 
these  bonds,  they  being  his  from  the  beginning,  they  remaining 
so  till  they  were  set  apart  and  appropriated  to  Mr.  Brookman  ;. 
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if  the  bonds  had  risen  in  price,  and  if  Mr.  Rothschild  had  failed,  Rothschild 
Mr.  Brookman  must  have  lost  the  security  of  these  bonds  at  that  brookman. 
increased  price. 

It  may  be  as  likely  that  the  Bank  of  England  should  fail,  as 
that  Mr.  Rothschild  should  fail.  It  may  be,  that  nothing  would 
be  likely  to  diminish  his  ability  to  answer  all  demands  upon  him. 
But  it  is  enough  to  decide  that  the  respondent  had  a  right  to  say, 
I  will  not  trust  to  the  security  of  Mr.  Rothschild  or  anybody  else ; 
I  will  have  *  these  bonds,  so  that  the  King  of  Prussia  may  be  [  M96  ] 
security  for  my  debt,  and  not  Mr.  Rothschild  or  any  other  pro- 
prietors of  bonds.  That  is  the  situation  in  which  he  would  have 
been,  if,  in  these  instruments,  the  transaction  had  been  truly 
represented.  They  are  falsely  represented,  and  he  was  not  in 
that  situation:  for,  if  the  bonds  had  risen  in  price,  and  Mr. 
Rothschild  had  failed,  he  never  could  have  got  the  bonds  out 
of  the  hands  of  Rothschild's  creditors  so  as  to  have  realised  their 
profits. 

This  brings  me  to  the  rest  of  the  transaction,  the  Rentes  bought 
and  sold  in  Paris.  They  were  undoubtedly  purchased  by  the 
sale  of  the  Prussian  bonds,  and  it  was  certainly  understood  by 
Messrs.  Rothschild,  that  the  stock  was  to  remain  in  their  hands, 
in  fact  to  remain  in  their  name,  otherwise  they  would  have  had  no 
security  for  the  debt  due  to  them  upon  the  money  advanced  for 
the  purchase  of  these  Prussian  bonds.  What  would  naturally 
or  properly  have  been  done  in  that  state  of  things  ?  Messrs. 
Rothschild  would  have  gone  into  the  market  of  Paris  and  bought 
stock,  and  have  had  it  transferred  into  their  own  name  and  paid 
for  it  at  the  market  price ;  instead  of  which,  here,  again,  Messrs. 
Rothschild  became  sellers  to  Mr.  Brookman  of  all  this  stock. 
None  was  parted  with,  none  actually  passed,  though  there  was  a 
broker's  note,  nor  was  any  delivered.  It  does  not  appear  that 
there  was  any  transfer  in  the  books.  Messrs.  Rothschild  are  in 
possession  of  a  large  quantity  of  French  stock:  they  cause 
certain  papers  be  drawn  up,  by  which  it  is  made  to  appear  that 
part  of  that  had  been  transferred.  But  nothing,  in  fact,  is 
transferred.  Mr.  Brookman  had  reason  to  suppose  that  Messrs. 
Rothschild,  at  Paris,  were  *using  their  best  skill  and  judgment  [  *197  ] 
in  the  purchasing  Rentes  for  him,  whereas,  in  point  of  fact,  the 
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Rothschild  house  in  London  were  sellers  to  him.  Was  this  dealing  fairly  ? 
Brookman.  I  don't  mean  to  say  they  took  advantage  of  his  situation ;  but 
does  it  not  give  an  opportunity  of  foul  dealing  if  a  man  is 
permitted  to  place  himself  in  such  a  situation,  if  when  a  customer 
desires  French  stock  to  be  bought  for  him,  the  French  agent,  on 
whose  judgment  he  relies,  actually  becomes  the  seller  of  that  stock  ? 
It  is  opening  a  door  to  the  most  frightful  frauds  ;  and  I  hope  your 
Lordships  will  not  give  your  sanction  to  any  such  proceeding. 

I  therefore  feel  no  difficulty  in  concurring  in  the  judgment, 
that  these  transactions  must  all  be  set  aside.  The  only  question 
which  remains  is,  whether  the  Vice-Chancellor  has  administered 
the  sort  of  relief,  which,  under  the  circumstances,  ought  to  be 
administered.  I  had  at  first  some  doubt ;  but  when  my  attention 
was  subsequently  paid  to  the  subject,  it  did  not  appear  to  me  that 
the  Vice-Chancellor  had  done  more  than  he  was  compelled  to 
do  under  the  circumstances.  He  has  very  properly  in  the  first 
place  set  all  these  transactions  aside ;  he  has  said  they  were  not 
passing  between  these  two  persons  under  circumstances  in  which 
they  were  on  an  equality  of  condition.  An  equality  of  condition 
is  a  circumstance  that  is  absolutely  essential  to  the  validity  of 
any  bargain.  This  is  a  principle  which  ought  to  be  distinctly 
understood  in  London ;  if  any  man  who  is  to  be  trusted  places 
himself  in  a  condition  in  which  he  has  an  opportunity  of  taking 
advantage  of  his  employer,  by  placing  himself  in  such  a  situation, 
r  *198  ]  whether  acting  fairly  or  not,  he  must  suffer  the  *consequence  of 
his  situation.  Such  is  the  jealousy  which  the  law  of  England 
entertains  against  any  such  transactions. 

With  respect  to  relief,  it  was  declared  that  the  plaintiff  was 
entitled  to  receive  from  the  defendant  the  amount  of  the  dividends 
which  would  have  accrued  on  the  20,000  French  5  per  cent. 
Rentes,  from  the  25th  day  of  May,  1818,  down  to  the  time  when 
these  Rentes  should  be  retransferred  into  his  name,  or  the  value 
thereof  paid  to  him,  and  at  his  option  to  have  the  20,000  French 
5  per  cent.  Rentes  retransferred  into  his  name  by  the  appellant, 
or  to  receive  their  present  value,  the  respondent  allowing  to  the 
appellant  the  sum  of  11,548/.  2s.  4rf.,  and  interest  thereon  at 
5  per  cent,  per  annum  from  the  same  25th  of  May,  1818,  and  the 
respondent  by  his  counsel  electing  to  take  the  present  value   of 
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the  French  5  per  cent.  Rentes,  it  was  referred  to  the  Master  to  Rothschild 
take  the  necessary  accounts  for  that  purpose.  bbookman. 

It  was  also  declared  that  the  sale  and  purchase  of  the  40,000, 
5,000,  and  5,000  Prussian  bonds  were  not  real,  and  that  the 
respondent  was  entitled  to  be  placed  in  the  same  situation  as  if 
the  same  and  the  loans  connected  therewith  had  never  taken 
place  ;  and  it  was  directed  that  the  Master  should  take  an  account 
of  the  dealings  between  the  respondent  and  appellant,  in  respect 
of  the  alleged  sales,  purchases,  and  loans,  and  that  whatever  the 
Master  should  find  to  be  the  loss  sustained  by  the  respondent,  in 
respect  of  such  dealing,  should  be  paid  to  him  by  the  appellant ; 
and  it  was  declared  that  the  appellant  was  bound  to  pay  to  the 
respondent  the  sum  of  1,6142.  19*.  2rf.,  which  was  paid  to  the 
appellant  *on  the  16th  of  December,  1819,  with  interest  thereon  [  *iw  ] 
at  5  per  cent. ;  and  it  was  referred  to  the  Master  to  take  an 
account  of  such  interest  down  to  the  time  of  making  his  report ; 
and  for  the  better  taking  these  accounts  the  usual  directions  were 
given,  and  the  Master  was  ordered  to  tax  the  costs  of  the  respondent 
of  the  suit,  and  that  these  costs  should  be  paid  by  the  appellant. 

Now  I  do  not  think  there  could  be  any  other  decree ;  the  Judge 
has  said  the  transaction  is  void,  and  must  be  set  aside  as  void  ; 
the  parties  are  to  be  placed  in  the  same  situation,  that  is,  you, 
the  plaintiff,  in  that  case  are  to  have  your  Rentes — from  when  ? 
Why  from  the  time  when  you  might  have  had  them  if  this  trans- 
action had  not  taken  place,  and  you  are  to  have  the  proceeds 
of  them  down  to  this  time.  You  shall  have  the  French  Rentes 
now  transferred  into  your  name,  but  as  that  probably  will  be  an 
injury  to  you,  as  it  is  possible  they  would  produce  less,  as  you 
might  have  sold  to  an  advantage,  which  you  would  be  deprived 
of  if  you  took  these  Rentes,  you  shall  have  the  option,  for  you 
have  been  deprived  of  that  advantage  by  the  act  of  the  defendant 
in  this  case.  It  seems  to  me  perfectly  just  if  you  give  him  the 
option  of  taking  money  as  it  was  at  that  time  going  into  the 
market,  and  buying  Rentes,  or  having  the  opportunity  of  having 
the  Rentes  transferred,  then  he  is  to  make  an  allowance.  Out  of 
this  is  to  be  deducted  ll,548i.  2*.  4rf.,  with  interest  upon  that 
money  from  the  period  when  the  bargain  with  respect  to  the 
Rentes  was  set  aside  :  that  is  just. 
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Rothschild        Then  he  comes  to  the  Prussian  bonds,  "  And  this  Court  doth 
Buookman.    decree  that  the  sale  and  purchase  of  the  40,000,  5,000,  and  5,000 

[  *200  ]  Prussian  bonds  was  *not  real."  I  have  stated  it  is  impossible 
for  any  man  to  suppose  that  these  were  real  transactions.  "  And 
it  doth  declare  the  plaintiff  is  entitled  to  be  placed  in  the  same 
situation  as  if  the  loans  connected  therewith  had  not  taken  place." 
Can  more  perfect  justice  be  administered  than  that?  If  the 
transaction  was  not  real,  the  parties  are  placed  in  the  same  situa- 
tion as  they  would  have  been  in  if  this  transaction  had  not 
occurred.  As  to  the  account  directed  of  the  dealings,  if  the 
plaintiff  has  improperly  trusted  to  the  defendant,  when  the  defen- 
dant was  acting  in  a  double  character,  in  which  he  ought  not  to 
have  acted,  it  was  right  to  send  it  to  the  Master,  that  the  Master 
should  say  what  the  plaintiff  in  this  transaction  suffered  from  a 
double  dealing.     Therefore  that  part  of  the  order  I  concur  in. 

"  The  Court  also  declared  that  the  defendant,  N.  M.  Rothschild, 
is  bound  to  pay  to  the  plaintiff  the  sum  of  1,6142.  19*.  2d.,  which 
was  paid  to  the  defendant  in  1819,  with  interest  thereon  at  5  per 
cent,  per  annum."  That  sum  of  money  was  paid,  in  the  settle- 
ment of  accounts,  in  ignorance  of  the  real  nature  of  the  transac- 
tion. These  persons  had  come  to  an  arrangement  under  which 
this  balance  was  found  to  be  due.  If  it  turns  out  afterwards  that 
the  settlement  of  accounts  was  on  principles  which  this  Court 
ought  not  to  sanction,  is  it  possible  that  money  can  remain  in 
the  hands  of  those  who  obtained  it  by  such  means  ?  In  such  a 
situation,  on  grounds  which  the  Courts  have  recognized,  and 
which  have  been  submitted  in  argument,  is  it  not  perfectly  of 
course,  the  transaction  being  set  aside,  that  the  sum  of  money 

[  »20i  ]  which  has  been  paid  on  *that  account,  or  at  least  a  great  portion 
of  it,  shall  be  paid  over  to  the  party  injured  ?  The  order  must 
extend  to  the  whole  sum ;  for  under  the  circumstances  in  which 
this  has  occurred,  not  a  single  sixpence  of  that  money  paid  by 
the  plaintiff  to  Mr.  Rothschild  ought  ever  to  have  been  received- 
It  strikes  me  that  this  transaction  was  very  properly  declared 
to  be  void ;  that  the  remedy  which  the  Yice-Chancellor  has 
given  in  consequence  of  his  having  come  to  the  determination 
that  the  transactions  were  void,  is  that  remedy  which  the  justice 
of  the  case  calls  for. 
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An  observation  has  been  made  as  to  the  staleness  of  the  Rothschild 
demand :  undoubtedly  if  it  had  appeared  that  the  plaintiff  knew,  brookman. 
at  a  period  long  before  that  at  which  he  thought  proper  to  institute 
proceedings,  what  was  the  real  character  of  these  transactions,  I 
agree  that  he  would  have  been  precluded  by  laches  from  coming 
to  complain  of  them.  But  I  think  it  is  for  Mr.  Rothschild  to 
shew9  that  he  had  notice  of  what  was  the  true  character  of  the 
transaction.  From  the  very  nature  of  the  transaction  itself,  it 
is  very  likely  the  gentleman  should  have  remained  for  a  long 
time  in  the  state  of  ignorance  in  which  he  had  been  of  the 
circumstances  under  which  he  had  been  dealing  with  the  appellant. 
A  man  not  conversant  with  that  which  passes  in  old  established 
houses  in  the  city  of  London  could  not  suppose  that  when  gentle- 
men recommended  him  to  sell,  they  meant  to  be  the  buyers. 

Suppose  you  make  an  inquiry  for  a  horse,  and  a  person 
informs  you  that  there  is  a  horse  which  will  answer  your  pur- 
pose ;  and,  being  a  lame  man,  you  want  a  very  quiet  one,  and 
the  horse  is  recommended  *as  perfectly  quiet,  but,  as  you  want  [  *202  1 
a  sort  of  a  patent  horse,  the  informant  tells  you,  you  must  pay  a 
patent  price :  if,  having  paid  this  price,  you  afterwards  find  out 
that  the  horse  so  recommended  was  the  horse  of  the  gentleman 
who  gave  that  recommendation,  would  the  purchaser  have  no 
remedy?  There  is  really  no  distinction,  there  is  no  difference 
(except  the  practice  in  town  and  the  practice  in  the  country) 
between  buying  and  selling  stock  and  buying  and  selling  a  horse. 

Under  these  circumstances,  I  repeat  that  Mr.  Eothschild  has 
only  on  this  occasion  followed  a  practice  which  I  believe  has  been 
acted  upon  in  London.  It  is  fit  your  Lordships  should  say  now 
that  such  practices  cannot  be  endured.  If  they  are  common,  it 
is  fit  your  Lordships  should  say,  in  language  that  cannot  be 
misunderstood,  that  these  practices  must  not  continue  to  prevail. 
Between  buyers  and  sellers  there  must  be  ubemmajides.  Each 
man  must  know  the  circumstances  under  which  he  is  dealing. 
If  one  of  the  parties  is  in  a  situation  which  is  not  fairly  disclosed 
to  the  other,  which  if  the  other  had  known  he  would  not  have 
relied  on  his  judgment  and  advice,  nor  have  acted  upon  or 
adopted  any  act  of  his,  such  a  transaction  ought  not  to  be 
allowed. 
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Rothschild       For  these  reasons,  I  advise  your  Lordships  to  affirm  the  decree 

brookman.    of  the  Court  of  Chancery. 

As  to  costs,  I  do  not  mean  any  thing  vindictive,  nor  do  I  mean 

to  express  a  strong  feeling  against  the  appellant;    but  as  the 

respondent  has  been  put  to  considerable  costs,  I  would  therefore 

move  your  Lordships  that  the  decree  should  be  affirmed,  with 

10(M.  costs. 

Decree  affirmed. 


1829. 
Aim?.  20. 
Dec.  5. 

SHADWELL, 
V.-C. 

[  243  ] 


FRY   v.   LORD    SHERBORNE. 

(3  Simons,  243—262  ;  S.  C.  8  L.  J.  Ch.  2o.t) 

By  a  marriage  settlement  a  term  was  created  for  raising  portions  for 
daughters  in  case  the  father  should  die  without  issue  male,  such  portions 
to  be  paid  at  21  or  marriage,  but  if  the  daughters  should  attain  that  age 
or  be  married  in  the  lifetime  of  the  father,  then  within  six  months  after 
his  decease.  But  if  all  the  daughters  died  before  any  of  them  became 
entitled  to  a  portion  under  the  settlement,  then  the  term  should  cease. 
There  was  issue  of  the  marriage  a  daughter  and  only  child ;  she  attained 
21  and  married,  and  afterwards  died  in  her  father's  lifetime:  the  father 
died  without  issue  male :  Held,  nevertheless,  that  the  daughter's  repre- 
sentatives were  entitled  to  her  portion. 

By  indentures  of  lease  and  release,  bearing  date  the  4th  and 
5th  of  July,  1771,  being  the  settlement  executed  previously  to 
the  marriage  of  Estcourt  Cresswell,  Esq.  with  Anna  Maria 
Wotton,  the  release  being  made  between  Thomas  Estcourt  Cress- 
well,  Esq.  and  Anna  his  wife,  and  Estcourt  Cresswell,  the  son 
and  heir  apparent  of  Thomas  Estcourt  Cresswell  and  Anna  his 
wife,  of  the  first  part,  Anna  Maria  Wotton  of  the  second  part, 
Sir  Wm.  Guise,  Bart,  and  Eichard  Colchester,  Esq.  of  the  third 
part,  and  several  other  persons,  after  reciting  the  intended 
marriage,  certain  manors,  and  other  hereditaments  were  con- 
veyed unto  Sir  Wm.  Guise  and  Eichard  Colchester,  their  heirs 
and  assigns,  (after  certain  uses  in  which  was  included  a  limita- 
tion to  Estcourt  Cresswell,  during  his  life,  and  a  limitation,  after 
his  death,  of  part  of  the  hereditaments,  to  Andrew  Grote  and 
George  Watts,  for  500  years,  in  trust,  to  raise  10,000Z.  for  the 
portions  of  younger  children,  in  case  there  should  be  issue  male 


t  In  re    Hamlet,  Stephen   v.   Cunninyham,    (1888)   39   Ch.    Div.    426,    ol 
L.  J.  Ch.  1007. 
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of  the  marriage,  all  which  preceding  uses  had  determined  or  Fry 
become  incapable  of  taking  effect,)  to  the  use  of  the  first  and  i,0rd 
other  sons  of  Estcourt  Cresswell  and  his  intended  wife  succes-  Sherborne- 
sively,  in  tail  male,  with  remainder  to  the  use  of  Charles  Barrow 
and  George  Savage,  their  executors,  administrators  and  assigns, 
for  1,000  years,  upon  the  trusts  thereinafter  mentioned,  with 
remainder  to  Estcourt  Cresswell  in  fee :  and  it  was  declared  that 
the  premises  were  limited,  to  Barrow  and  Savage,  for  the  *term  of  [  *244  ] 
1,000  years,  upon  trust,  (in  case  Estcourt  Cresswell  should  die 
without  issue  male  of  his  body,  on  the  body  of  his  intended  wife, 
bom  in  his  lifetime,  or  after  his  decease,  or,  there  being  such 
issue  male,  all  of  them  should  die  without  issue  male,  and  before 
any  of  them  attained  the  age  of  21  years,  and  there  should  be 
issue  one  or  more  daughter  or  daughters  of  the  marriage,  at  the 
time  of  such  failure  of  issue  male  as  aforesaid,  or  at  any  time 
afterwards,)  by  sale  or  mortgage  of  the  premises  comprised  in 
the  term,  or  by  or  out  of  the  rents,  issues  and  profits  thereof  in 
the  meantime,  to  raise  such  sum  or  sums  of  money,  for  the 
portion  and  portions  of  all  and  every  such  daughter  and 
daughters,  to  be  applied  and  disposed  of  as  aftermentioned,  (that 
is  to  say)  if  there  should  be  any  such  daughter  or  daughters,  then 
the  sum  of  20,0007.  should  be  raised  and  paid  as  and  for  the 
portion  or  portions  of  such  daughter  or  daughters,  if  more  than 
one,  and,  if  there  should  be  two  or  more  such  daughters,  then 
the  said  sum  of  20,000Z.  should  be  equally  divided  between  or 
amongst  such  daughters,  and,  if  but  one,  then  the  whole  to  be 
paid  to  such  daughter,!  the  same  portion  or  portions  to  be  paid, 
unto  such  daughter  or  daughters  respectively,  at  her  or  their 
respective  age  or  ages  of  21  years,  or  day  or  days  of  her  or  their 
respective  marriage,  which  should  first  happen  after  the  decease 
of  Estcourt  Cresswell,  and  failure  of  issue  male  of  his  body  by 
his  intended  wife  ;  and,  if  any  of  the  said  daughters  should  attain 
her  or  their  respective  ages  of  21  years,  or  be  married  in  the  life- 
time of  Estcourt  Cresswell,  *then  such  portion  or  portions  should  [  *245  ] 
be  paid,  to  such  daughter  or  daughters  respectively,  within  six 
months  after  his  decease. 

t  This  part  of  the  settlement  seems      however,  correctly  copied  from  the 
to  be  inaccurately  worded.    It   is,      papers  in  the  cause. 
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Fry  And  upon  further  trust,  after  the  decease  of  Estcourt  Cresswell 

Lord  and  failure  of  issue  male  of  the  marriage,  in  the  mean  time  and 
until  such  portion  or  portions  of  the  said  daughter  or  daughters, 
should  become  payable  as  aforesaid,  to  raise,  out  of  the  rents 
and  profits  of  the  premises,  such  yearly  sum  and  sums  of 
money,  for  the  maintenance  and  education  of  such  daughter  and 
daughters,  as  should  amount  to  the  interest  of  the  portions 
thereby  for  them  respectively  provided,  after  the  rate  of  SI.  per 
cent,  per  annum,  the  sums  for  maintenance  to  be  paid  to  such 
daughter  and  daughters  respectively,  on  the  days  therein  men- 
tioned, the  first  payment  thereof  to  be  made  upon  such  of  the 
said  days  as  should  first  happen  after  the  decease  of  Estcourt 
Cresswell  and  failure  of  issue  male  of  the  marriage. 

Provided  that,  in  case  any  of  the  daughters  should  die  before 
her  or  their  portion  or  portions  should  become  payable,  by 
virtue  of  the  trusts,  then  the  portion  or  portions  of  her  or  them 
so  dying,  should  go  and  be  paid  unto  the  survivors  or  survivor 
of  them,  to  be  equally  divided  between  them,  share  and  share 
alike,  when  the  original  portion  or  portions  of  such  surviving 
daughter  or  daughters  should  become  payable  in  pursuance 
thereof.  Provided  also  that,  if  any  such  sum  or  sums  of  money, 
should,  by  virtue  of  the  last  mentioned  proviso,  vest  in  and 
devolve  upon,  any  of  such  child  or  children,  by  way  of  survivor- 
[  »246  ]  ship  or  accruer  as  aforesaid,  then  *such  sum  and  sums  of  money 
should,  from  time  to  time,  as  the  case  should  happen,  be  subject 
and  liable  to  such  right,  condition  and  contingency  of  accruer  or 
survivorship,  in  favour  and  for  the  benefit  of  the  surviving 
daughter  and  daughters  of  the  marriage,  as  was  before  declared 
concerning  the  original  portion  or  portions  of  any  daughter  or 
daughters  of  the  marriage. 

Provided  also  that,  in  case  all  the  daughters  should  die  before 
any  of  their  portions  should  become  payable,  then  the  sum  or 
sums  of  money  thereby  appointed  to  be  raised,  for  the  portions 
of  such  daughter  or  daughters  as  aforesaid,  or  so  much  thereof 
as  should  not  then  be  raised,  should  not  be  raised,  but  should 
cease  for  the  benefit  of  the  person  or  persons  entitled  to  the 
estate  and  inheritance  in  the  premises,  upon  the  determination 
of  the  term  of  1,000  years,  and  then  also  such  sum  and  sums  of 
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money  as  should  be  then  raised,  for  or  towards  such  portion  or        Fry 
portions,  should  be  paid  unto  the  person  or  persons  next  in        lord 
reversion  or  remainder  expectant  upon  the  determination  of  the    SHERB0RNE- 
term  of  1,000  years.     Provided  also  that  no  such  sale  or  mort- 
gage as  aforesaid,  should  be  made,  until  some  or  one  of  the 
portions  should  become  payable  under  the  indenture  of  release. 

Provided  also  that,  in  case  Estcourt  Cress  well  should,  in 
his  lifetime,  give  to  his  said  daughter  or  daughters,  or  any  of 
them,  any  sum  or  sums  of  money,  for  or  towards  her  or  their 
advancement  or  preferment  in  marriage  or  otherwise,  or  the  said 
daughter  or  daughters,  or  any  of  them,  should  receive  or  be 
entitled  to  any  portion  or  portions  to  be  raised  by  virtue  of  the 
trusts  *declared  of  the  term  of  500  years,  or  if,  by  or  after  the  [  *247  ] 
death  of  Estcourt  Cresswell,  there  should  come  unto  or  descend 
upon  the  said  daughter  or  daughters,  or  any  of  them,  any  lands, 
tenements,  or  other  hereditaments,  of  or  from  Estcourt  Cresswell, 
then  such  sum  or  sums  of  money,  and  the  value  of  such  lands, 
tenements  and  hereditaments  to  be  sold,  should  be  accounted  for 
and  deemed  as  part  of  the  portions  thereby  for  them  provided, 
unless  Estcourt  Cresswell  should  by  writing  under  his  hand, 
declare  the  contrary. 

And  it  was  declared  that  Barrow  and  Savage  should  permit 
such  person  and  persons  respectively  to  whom  the  next  and 
immediate  reversion  or  remainder  of  the  premises  expectant 
upon  the  determination  of  the  term  of  1,000  years,  should,  for 
the  time  being,  belong,  by  virtue  of  the  limitations  therein 
contained,  to  take  the  surplus  of  the  profits  of  the  premises,  over 
and  above  so  much  thereof  as  should  be,  from  time  to  time,  paid 
for  the  maintenance  and  education  of  the  said  daughter  or 
daughters  respectively,  until  some  or  one  of  the  portions  should 
}>ecome  payable.  Provided  also  that,  in  case  of  the  failure  of 
issue-male  of  Estcourt  Cresswell  by  his  intended  wife,  there 
should  happen  to  be  no  such  daughter  or  daughters,  of  their  two 
bodies,  or,  there  being  any  such,  all  of  them  should  happen  to 
die  before  any  such  daughter  or  daughters  should  be  entitled  to 
her  or  their  portion  or  portions  by  virtue  of  the  said  indenture, 
or  in  case  all  the  trusts  of  the  term  of  1,000  years  should  be 
fully  performed,  then  the  term  should  cease. 


a 
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Sherborne. 

[  '248  ] 


Fry  In    September,    1772,   Anna    Maria,   the    wife   of   Estcourt 

Lokd  Cresswell,  died :  and  there  was  issue  of  the  marriage  one  child 
only,  Ann  Cresswell.  In  1794,  after  Ann  Cresswell  *had  attained 
21,  a  family  arrangement  was  made,  between  her  and  her  father, 
by  which  she  agreed  to  accept,  from  the  trustees  of  the  term  of 
1,000  years,  when  the  20,000Z.  should  become  payable,  the  sum 
of  10,000Z.  only. 

In  September,  1802,  Ann  Cresswell  intermarried  with  the 
plaintiff  Thomas  Fry.  By  the  settlement  previous  to  their 
marriage,  the  10,0007.  was  assigned,  to  trustees,  for  the  separate 
use  of  Mrs.  Fry.  By  an  indenture  of  March,  1806,  Mrs.  Fry, 
in  exercise  of  a  power  contained  in  her  marriage  settlement, 
appointed  the  10,000Z.  to  her  husband  absolutely.  In  Noveml>er, 
1811,  Mrs.  Fry  died  without  issue.  By  the  settlement  previous 
to  the  marriage  of  Mr.  Fry  with  Margaret  Henrietta  Middleton, 
and  dated  on  the  19th  of  October,  1812,  Mr.  Fry  assigned  the 
10,0002.  to  trustees  for  the  benefit  of  himself  and  his  intended 
wife,  and  their  issue.  After  the  death  of  Anna  Maria  Cresswell, 
Estcourt  Cresswell  married  again,  and  had  issue  several  children. 
In  September,  1814,  he  made  a  settlement  of  the  estates,  com- 
prised in  the  settlement  of  1771,  on  himself,  for  life,  remainder 
to  his  son  Richard  Estcourt  Cresswell  for  life,  with  several 
remainders  over,  under  which  Thomas  Estcourt  Moreton  Corbet 
Cresswell  was  the  first  tenant  in  tail.  In  June,  1823,  Estcourt 
Cresswell  died. 

The  bill  was  filed  by  Mr.  and  Mrs.  Fry  and  their  children, 
against  B.  E.  Cresswell  the  elder,  T.  E.  M.  C.  Cresswell  and 
other  parties,  praying  that  the  trusts  of  the  term  of  1,000  years 
might  be  performed,  and  that  the  10,0001.  might  be  raised  and 
paid  to  the  trustees  of  Mr.  and  Mrs.  Fry's  settlement. 
[  219  ]  The  defendants  R.  E.  Cresswell  and  T.  E.  M.  C.  Cresswell,  by 

their  answer,  submitted  that  the  portion  of  20,000Z.  (which  was 
afterwards  reduced  to  10,000/.)  was  payable  in  the  event  only  of 
some  daughter  of  Estcourt  Cresswell  and  Anna  Maria  his  first 
wife,  surviving  E.  Cresswell,  and  there  being  a  failure  of  issue 
male  of  that  marriage,  and  that,  as  Ann  Fry  died  in  the  lifetime 
of  E.  Cresswell,  her  father,  the  term  of  1,000  years  did  not  take 
effect  in  possession,  but  that  the  same,  or,  at  any  rate,  the  trusts 
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declared  thereof,  became  incapable  of  taking  effect ;  and  conse-         Fry 
quently  that  the  plaintiffs  were  not  entitled  to  the  10,0002.  lord 

The  cause  now  came  on  to  be  heard.  Sherborne. 

Mr.  Home  and  Mr.  Wray,  for  the  plaintiffs : 

*  *  The  settlement  contains  a  clause  for  the  maintenance 
of  the  daughters,  which  has  always  been  a  ground  for  holding 
portions  to  be  vested.     The  only  rational  construction  that  can 

be  put  on  the  clause  in  which  the  *trusts  of  the  term  are  declared,       [  *250  ] 
is  to  read  the  word  "  payable  "  as  "  vested."  t 

The  Solicitor-General,  Mr.  Pepys,  and  Mr.  Ellison,  for  the 
defendant  Bichard  Estcourt  Gresswell,  and  the  other 
parties  interested  in  the  estates  under  the  settlement  of 
September,  1814 : 

*  *  The  case  of  Wingrave  v.  Palgravel  is  exactly  this  case. 
Hotchkin  v.  Humfrey,§  and  Fitzgemld  v.  Field,  \  are  also  decisions 
in  our  favour. 

Mr.  Home  in  reply  said  that,  in  Wingrave  v.  Palgrave,  the 
trusts  of  the  term  were  not  to  arise  unless  the  father  died  without 
issue  male,  leaving  a  daughter ;  and  that,  *by  the  proviso,  the  [  *25i  ] 
term  was  to  cease  if  the  father  should  not  have  a  daughter 
living  at  his  death  ;  and  that,  therefore,  no  one  could  doubt  that 
the  daughter  could  not  be  entitled  to  a  portion,  unless  she  was 
living  at  the  decease  of  the  father. 

Mr.  Wilbraham,  Mr.  Blcnman,  Mr.  Hall,  and  Mr.  Walcott 
appeared  for  the  other  parties. 

The  Vice-Chancbllor  : 

The  question  in  this  case,  is  whether,  in  the  events  that  have 
happened,  the  portion  that  was  provided  for  the  daughter,  who 

t  See  Emperor  v.   Bolfe,   1   Ves.  Powis  v.  Burdett,  7  B.  R.  259  (9  Ves. 

Sen.  208  ;   Cholmondeley  v.  Meyrick,  428) ;  Howgrave  v.  Cartier,  13  B.  E. 

3  Br.  C.  C.  253 ;    Woodcock  v.  The  142  (3  Ves.  &  B.  79) ;  Kiwj  v.  Hake, 

Duke  of  Dorset,  13  E.  E.  145,  n.  (3  7  B.  E.  266  (9  Vee.  438). 

Br.  C.  C.  569) ;  Hope  v.  Lord  Clifden,  J  1  P.  Wms.  401. 

5  B.  B.  364  (6  Ves.  499) ;  Schenck  v.  §  17  E.  E.  188  (2  Madd.  65). 

Legk,  7   R.   B.    199  (9   Ves.   300);  ||  25  E.  B.  97  (1  Buss.  416). 
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Fry         was  the  only  child  of  the  marriage  of  Mr.  and  Mrs.  Cresswell, 
Lord        became  raisable. 
shkrbornk.       There  ig  no  anU8£onf  in  the  recitals  of  the  settlement  of  1771, 

to  the  intention  of  making  provision  for  the  issue  of  the  marriage ; 
which  I  notice,  because  I  observe  that,  in  some  of  the  cases  upon 
this  subject,  the  fact  of  there  being  such  a  recital,  has  been 
considered  as  being,  in  some  decree,  material. 

The  events  that  happened  in  this  case,  were,  that  the  wife  died, 
in  September,  1772,  without  issue  male,  but  leaving  one  daughter ; 
that  daughter  attained  the  age  of  21,  and  married  in  her  father's 
lifetime,  and  then  died ;  and,  at  the  death  of  the  father,  therefore, 
there  was  no  child  of  the  marriage  in  esse ;  and  the  question  is 
whether,  inasmuch  as  the  daughter  attained  21  and  died  in  the 
lifetime  of  her  father,  she  became  entitled  to  the  portion  which 
was  raisable  under  the  trusts  of  the  term  of  1,000  years.  The 
[  *252  ]  trusts  of  that  term  were,  in  case  Estcourt  Cresswell  *should  die 
without  issue  male  of  his  body,  on  the  body  of  his  intended  wife, 
born  in  his  lifetime,  or  after  his  decease,  or,  there  being  such 
issue  male,  all  of  them  should  die  without  issue  male,  and  before 
any  of  them  should  attain  21,  and  there  should  be  issue  one  or 
more  daughter  or  daughters  of  the  marriage,  at  the  time  of  such 
failure  of  issue  male,  or  at  any  time  afterwards,  to  raise  such 
sums  of  money  for  the  portions  of  every  such  daughter,  to  be 
applied  and  disposed  of  as  thereinafter  mentioned,  (that  is  to  say) 
if  there  should  be  any  such  daughter,  then  the  sum  of  20,000/. 
should  be  raised.  Now,  upon  this  first  declaration  of  the  trusts 
of  the  term,  it  is  observable  that  the  event  took  place,  in  which, 
according  to  the  words  which  I  have  read,  the  sum  of  20,O0OZ. 
would  be  raisable  ;  because  the  events  that  were  described  were, 
in  case  the  husband  should  happen  to  die  without  issue  male  of 
his  body  born  in  his  lifetime,  or  after  his  decease ;  which  was 
the  event  that  actually  happened.  The  deed  goes  on  to  specify 
another  alternative ;  that  there  might  be  issue  male,  all  of  whom 
might  happen  to  die,  without  issue  male,  and  before  any  attained 
the  age  of  21  years;  that  event,  however,  never  happened, 
because  there  was  no  issue  male. 

Then  it  was  provided  that  if  there  should  be  issue  one  or  more 
daughter  or  daughters  of  the  marriage  at  the  time  of  such  failure 
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of  issue  male ;  which  event  happened  :  and  therefore  this  case         Fry 
is  free  from  the  difficulties  which  have  arisen,  in  several  cases,  in        lJrD 
the  course  of  the  last  110  years,  in  this  Court :  because,  in  those   Sherborne. 
cases,  the  persons  who  were  alleged  to  be  the  objects  of  the  bounty, 
or  the  persons  who  were  to  take  the  portions  did  not  completely 
answer  the  description  *contained  in  the   instruments   under       [  *2">3  ] 
which  they  claimed.     I  make  that  observation  with  reference, 
particularly,  to  the  case  of  Woodcock  v.  The  Duke  of  Dorset,} 
and  other  cases  which  I  shall  presently  notice. 

[After  referring  to  the  principal  cases  which  had  been  cited  by 
counsel,  His  Honor  said :] 

It  appears  to  me,  therefore,  that  I  am  compelled  to  hold  that,  [  259  ] 
where  a  portion  is  provided  for  a  son  on  attaining  21,  or  for  a 
daughter  on  attaining  that  age  or  being  married,  and  those 
events  happen  in  the  lifetime  of  the  parent,  the  child,  though  it 
dies  in  the  lifetime  of  the  parent,  has  acquired  an  absolute,  vested 
interest  in  the  portion,  or,  in  other  words,  that  the  word 
4< payable"  means  "vested." 

There  is  then  a  further  trust  in  the  same  clause.  (His  Honor 
here  read  the  clauses  for  maintenance  *and  survivorship.)  It  [  *260  ] 
is  manifest  from  the  use,  in  this  part  of  the  settlement,  of  the 
expression  "  to  vest  in  and  devolve  upon,  &c."  that  the  framers 
of  the  deed  had  not  a  very  accurate  notion  of  the  meaning  of  the 
term  "  vest "  ;  because  the  term  is  employed  as  denoting  that,  in 
the  first  instance,  if  one  of  the  daughters  died  before  the  time 
appointed  for  payment,  her  share  should  go  over  to  and  vest  in 
the  others ;  yet,  in  the  same  clause,  it  is  provided  that  that  very 
same  thing  shall  go  over  again.  Then  it  is  provided  that,  in  case 
all  the  daughters  should  die  before  any  of  their  portions  should 
become  payable,  the  sum  or  sums  of  money  appointed  to  be 
raised  for  the  portions  of  such  daughters  or  daughter,  or  so  much 
thereof  as  should  not  then  be  raised,  should  not  be  raised,  but 
should  cease  for  the  benefit  of  the  person  entitled  to  the  inherit- 
ance, and  that  then  such  sum  and  sums  of  money  as  should 
be  then  raised  for  or  towards  such  portion  or  portions  should  be 
paid  to  the  person  next  in  remainder. 

+  3  Br.  C.  C.  569 ;  see  13  R.  It.  145,  n. 

11—2 
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Sherborne. 


Fry  That  is  a  very  remarkable  clause,  because  it  assumes  that, 

Lord  though  the  daughters  may  not  have  arrived  at  the  time  when 
their  portions  would  be  payable,  yet  part  of  the  portions  might 
have  been  raised :  for  it  directs  that  the  sum  which  shall  be 
raised  for  or  towards  such  portion  or  portions,  shall  be  paid  to 
the  person  next  in  remainder.  Then  it  is  provided  that  no  sale 
or  mortgage  shall  be  made  until  some  or  one  of  the  portions 
should  become  payable  by  virtue  of  the  settlement. 

It  is  quite  clear  here,  that  the  parties  did  suppose  that  there 
was  something  in  the  antecedent  part  of  the  declaration  of  trust, 
[•261]  which  might  make  the  *  portions  payable  in  the  lifetime  of  the 
father  ;  and  accordingly  there  is  an  express  proviso,  that  no  sale 
or  mortgage  should  be  made  until  some  or  one  of  the  portions 
should  become  payable  under  the  settlement. 

Then  there  is  a  proviso,  that  in  case  Estcourt  Cresswell  should, 
in  his  lifetime,  give  to  his  said  daughter  or  daughters,  &c.  It  is 
therefore  clear  that  when  the  parties  used  the  expression,  "  said 
daughter  or  daughters,"  they  alluded  to  a  daughter  or  daughters, 
who  might  not  survive  the  father ;  for,  if  the  only  daughters  who 
were  contemplated  by  the  settlors  were  the  daughters  that  should 
survive  their  father,  there  would  have  been  very  little  necessity 
for  introducing  this  proviso  in  the  way  in  which  it  is  introduced. 

(His  Honor  then  read  the  clause,  directing  that  the  persons 
entitled  in  remainder  expectant  on  the  term  of  1,000  years,  should 
receive  the  surplus  profits,  and  the  proviso  for  the  cesser  of  the 
term.) 

Now,  if  this  proviso  were  couched  in  such  terms  as  that,  not- 
withstanding the  expression  that  I  have  before  alluded  to,  the 
term  had  ceased,  there  would  have  been  an  end  of  the  question. 

I  observe  that  Lord  Eldon,  in  reasoning  the  case  of  Hope  v.  Lord 
Clifden,*  takes  notice,  that  the  term  there  continued,  that  what- 
ever might  be  the  construction  put  upon  the  words  directing  the 
raising  of  the  portions,  yet,  in  the  event  that  happened,  there 
was  a  legal  existing  term,  by  means  of  which  the  fund  was  to  be 
raised,  out  of  which  the  portions  were  to  be  paid. 
[  202  ]  Here  the  words  are,  "  provided  that,  in  case  of  failure  of  issue 

male  of  E.  Cresswell,  by  the  said  A.  M.  Wotton,  there  should 
happen  to  be  no  such  daughter  or  daughters  of  their  two  bodies, 

t  5  R.  R.  364. 
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(an  event  which  did  not  happen)  or,  there  being  any  such,  all  of 
them  should  happen  to  die  before  any  such  daughter  or  daughters 
shall  be  entitled  to  her  or  their  portion  or  portions  by  virtue 
of  these  presents,  or  in  case  all  and  every  the  trusts  herein- 
before declared  of  and  concerning  the  said  term  of  1,000  years, 
shall  be  fully  performed,  then  the  said  term  shall  cease  and 
determine." 

My  opinion  is,  upon  the  previous  words,  that  the  event  did  not 
happen,  namely,  of  all  the  daughters  dying  before  any  one  became 
entitled  to  her  portion :  because,  having  regard  to  all  the  cases, 
I  am  bound  to  say  that  this  lady  did  not  die  before  she  became 
entitled  to  her  portion.  The  consequence,  therefore,  is  that  the 
term  at  law,  which  was  originally  a  term  well  created  in 
remainder,  still  continues;  and  my  opinion  is,  that  under  the 
trusts  of  this  term,  she,  or  rather  the  plaintiffs  who  claim  under 
her,  are  entitled  to  have  the  portion  of  10,000Z.  raised. 


Fry 

r. 

Lord 

Shkrborxe 


HANBURY  v.  KIRKLAND. 

(3  Simons,  265—272.) 

On  a  marriage  a  sum  of  stock  was  settled  for  the  separate  use  of  the 
wife  for  life,  remainder  for  the  husband  for  life,  remainder  for  their 
children,  with  power  to  change  securities  with  consent  of  the  wife.  The 
dividends  on  the  stock  being  reduced,  one  of  the  trustees  in  whom  the 
husband  and  wife  principally  confided,  and  who,  with  his  partners,  was 
their  solicitor,  informed  his  co-trustees  that  he  had  an  opportunity  of 
investing  the  property  in  a  mortgage  at  5  per  cent.,  and,  with  the 
consent  of  the  husband  and  wife,  requested  his  co-trustees  to  execute  a 
power  of  attorney  to  enable  him  to  sell  the  stock.  The  co-trustees, 
without  inquiring  into  the  matter,  complied :  the  trustee  sold  the  stock 
and  absconded.    Held,  that  the  co-trustees  were  liable. 

By  an  indenture,  dated  the  1st  of  June,  1818,  and  made  between 
J.  Jones  and  P.  Bartlett,  of  the  first  part,  Capel  Hanbury,  Esq. 
of  the  second  part,  Ellen  Hanbury,  then  Ellen  Franklin,  spinster, 
of  the  third  part,  and  N.  Kirkland,  A.  George  Milne  and  Charles 
Xaye,  of  the  fourth  part,  (being  the  settlement  previous  to  the 
marriage  of  Capel  Hanbury  with  Ellen  his  wife),  it  was  declared 
that  Kirkland,  Milne  and  Kaye  should  stand  possessed  of  the 


1829. 
Nov.  26. 

Shadwell, 

V.-C. 

[  265  ] 
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h anbury  sums  of  7,400Z.  Navy  5  per  cent,  annuities,  and  100/.  Three  per 
Kirkland.  cent.  Consolidated  Annuities,  which  shortly  before  had  been 
transferred  into  their  names,  upon  trust,  after  the  solemnization 
of  the  marriage,  to  suffer  those  sums  of  stock  to  remain  in  their 
then  state  of  investment ;  or,  with  the  joint  consent  in  writing  of 
Mr.  and  Mrs.  Hanbury  during  their  joint  lives,  and,  after  the 
decease  of  either  of  them,  with  the  like  consent  of  the  survivor, 
and,  after  the  decease  of  the  survivor,  then  at  the  discretion  of 
the  trustees  for  the  time  being,  to  sell  and  dispose  of  the  said 
sums,  or  either  of  them,  or  any  part  thereof ;  and  to  lay  out  and 
invest,  the  monies  to  arise  by  such  sale,  in  the  names  of  the 
trustees  for  the  time  being,  in  the  public  funds,  or,  at  interest, 
upon  Government  or  real  securities  in  England  or  Wales,  and 
from  time  to  time,  with  such  consent  in  writing,  or  at  such  dis- 
cretion as  aforesaid,  (as  the  case  might  be)  to  alter,  vary  and 
transpose  the  trust-monies  so  to  be  laid  out,  and  the  stocks  and 
[  •26«  ]  *securities,  in  or  upon  which  the  same  should,  for  the  time  being, 
be  laid  out,  for  or  into  other  stocks  or  securities  of  the  like 
nature ;  and  it  was  declared  that,  subject  and  without  prejudice 
to  the  several  trusts  aforesaid,  the  trustees  should  stand 
possessed  of  the  trust-monies,  stocks  and  securities,  upon  trust, 
during  the  joint  lives  of  Mr.  and  Mrs.  Hanbury,  to  pay,  the 
interest  and  dividends  thereof,  to  Mrs.  Hanbury,  for  her  separate 
use ;  and,  after  the  decease  of  either  of  them,  upon  trust  for  the 
survivor  of  them,  for  life ;  and,  after  the  decease  of  the  survivor, 
upon  trust  for  the  child  or  children  of  the  marriage.  And  the 
trustees  were  empowered,  during  the  joint  lives  of  Mr.  and 
Mrs.  Hanbury,  upon  their  application,  to  advance  and  lend,  to 
Mr.  Hanbury,  any  part  of  the  trust-monies  not  exceeding  1,500Z. 
upon  the  security  of  his  bond.  And  it  was  declared  that  the 
trustees  should  be  charged  for  such  monies  only  as  they  respec- 
tively should  actually  receive  by  virtue  of  the  trusts,  notwith- 
standing their  giving  or  signing,  or  joining  in  giving  or  signing 
any  receipt  or  receipts,  for  the  sake  of  conformity ;  and  that  any 
one  or  more  of  them  should  not  be  answerable  or  accountable  for 
the  other  or  others  of  them,  or  for  involuntary  losses. 

This  settlement  was  prepared  by  Messrs.  Kaye,  Freshfield  and 
Eaye,  who  were  Mrs.  Hanbury's  solicitors:    and  Mr.  Charles 
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Kaye  had  become  one  of  the  trustees,  at  the  request  of  the  friends     Hanbury 
of  Mrs.  Hanbury ;  and  after  the  marriage  he  received,  for  her,    kirkland. 
the  dividends  on  the  stock,  and  he  was  the  person  in  whom  she 
and  her  husband  principally  confided  and  communicated  with, 
in  all  matters  relating  to  the  trust-property. 

Soon  after  the  marriage,  the  1,5002.  was  raised  under  *the  [  *267  ] 
power  in  the  deed,  and  lent  to  Mr.  Hanbury.  The  whole  of 
the  100/.  Three  per  cents,  and  part  of  the  7,400/.  were  sold 
for  that  purpose ;  and  in  1822  the  remainder  of  that  sum  was 
converted,  by  Act  of  Parliament,  into  6,859/.  8*.  Id.  New  4  per 
cents. 

In  consequence  of  the  reduction  of  the  income  of  the  trust- 
property,  caused  by  this  conversion,  it  was  arranged  between 
Mr.  Hanbury  and  Mr.  C.  Eaye  that  the  stock  should  be  sold,  and 
the  money  laid  out  on  mortgage :  and,  on  the  8th  of  July,  1822, 
Mr.  Hanbury  wrote  to  Mr.  Milne  as  follows :  "  Mr.  Kaye  has,  in 
the  kindest  manner,  undertaken  to  lend  out  the  trust-money,  on 
mortgage,  at  5  per  cent.  As  this  will  be  a  very  great  object  for 
us  to  accomplish,  I  shall  take  it  exceedingly  kind  if  you  will 
second  his  ideas  on  the  subject.  Mrs.  Hanbury  unites  with  me, 
&c."  On  the  2nd  of  August,  1822,  Mr.  C.  Kaye  wrote  a  note, 
to  Mr.  Kirkland,  stating  that  he  then  had  an  opportunity  of 
investing  the  trust-property  upon  good  landed  security,  at  5  per 
cent. ;  and  that,  as  the  settlement  empowered  the  trustees  to  lend 
the  money  on  such  security,  he  had  had  a  power  of  attorney  taken 
out,  from  Mr.  Kirkland  and  Mr.  Milne,  to  himself,  so  that  the 
transfer  might  be  made  on  the  security  being  completed,  which 
would  be  done  by  Monday  or  Tuesday  then  next :  and  Mr.  Kaye 
then  requested  Mr.  Kirkland  to  execute  and  return  the  power,  if 
Mr.  Kirkland  concurred,  with  him  and  Mr.  Milne,  in  the  proposed 
arrangement.  Mr.  Kirkland,  accordingly,  executed  the  power  of 
attorney,  and  returned  it  to  Mr.  Kaye.  On  the  6th  of  August,  1822, 
Mr.  Kaye  sold  out  the  trust-stock,  and  applied  the  proceeds  to  his 
own  use,  but  he  continued  (until  some  time  in  the  year  *1825,  [  *268  j 
when  he  absconded),  to  pay  to  Mr.  and  Mrs.  Hanbury  the  amount 
of  the  dividends,  as  if  the  stock  had  remained  unsold.  In  1828, 
Mr.  Hanbury  wrote,  to  Mr.  Kaye,  to  inquire  if  he  had  procured, 
or  was  likely  to  procure  an  eligible  mortgage  for  the  trust-fund  : 
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Hanbuby     to  which  Mr.  Kaye  replied  that  he  had  failed  in  obtaining  the 
Kibjclaxd.    mortgage  that  he  had  had  in  view,  but  was  still  in  hopes  to  invest 
the  trust-fund  on  another  security  equally  desirable. 

The  bill  was  filed,  by  Mr.  and  Mrs.  Hanbury  and  their  infant 
child,  against  Mr.  Kirkland,  Mr.  Milne  and  Mr.  Eaye,  (who  was 
out  of  the  jurisdiction  of  the  Court).  It  prayed  that  the  execution 
of  the  power  of  attorney  and  the  sale  of  the  stock,  might  be 
declared  a  breach  of  trust  by  the  defendants,  and  that  they  might 
be  decreed  to  replace  the  stock. 

Mr.  Knight  and   Mr.    Wakefield,  for  the  plaintiffs    [cited 
Chambers  v.  Minchin, t  Lord  Shipbrook  v.  Lord  Hinchinbrookt]  . 

[  269  ]  The  Solicitor -General  and  Mr.  Beamts,  for  the  defendant 

Kirkland,  [cited  Massey  v.  Banner ;§] 

There  is  no  case  in  the  books  that  comes  up  to  this.  There  is 
no  case  in  which  a  trustee  has  been  held  to  have  committed  a 
breach  of  trust,  except  where  an  act  has  been  improperly  done  by 
him.;  *  *  The  cases  that  have  been  cited  for  the  plaintiffs, 
relate  to  executors.  *  *  There  has  been  no  wilful  default  on 
the  part  of  the  defendants,  and  therefore  they  are  protected  by 
the  clause  of  indemnity,  in  the  settlement.  There  was  no  breach 
of  trust,  until  after  the  stock  had  been  sold. 

[  270  J  Mr.  Pepys  and  Mr.  Walker,  for  the  defendant  Milne,  [cited 

Bacon  v.  Bacon  :*\] 

Mr.  Kaye,  their  agent,  informed  the  trustees  that  a  specific 
security  was  in  contemplation,  and  that  it  would  be  completed 
by  the  Monday  or  Tuesday  following :  and,  as  the  trustees  had 
an  authority  in  writing  to  vary  the  funds,  they  are  discharged 
[271  ]  from  all  liability.  *  *  In  Brice  v.  Stokes^  a  trustee  was 
charged,  because,  after  the  money  had  been  received  by  his 
co-trustee,  he  permitted  it  to  remain  in  his  hands  in  a  long 
course  of  misapplication. 

t  6  R.  R.  Ill  (7  Ves.  186).  ||  But  see  Walker  v.  Symotvh,  19 

t  8  R.  R.  138  (11  Ves.  252 ;    16  R.  R.  155  (3  Swanst.  1). 

Ves.  477).  f  5  R.  R.  52  (5  Ves.  331). 

§  21  R.  R.  150  (1  J.  &  W.  241).  tt  8  R.  R.  164  (11  Ves.  319). 
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The  Vice-Chancellor  :  Hanbury 

v. 

The  trustees  in  this  case  have  been  guilty  of  most  culpable    kirkland. 
negligence. 

In  July,  1822,  Mr.  Hanbury  writes  a  letter  to  Mr.  Milne,  in 
which  he  says:  "Mr.  Kaye  has  in  the  kindest  manner,  &c." 
Upon  the  receipt  of  this  letter,  it  was  the  duty  of  the  trustees  to 
inquire  what  was  the  intended  security,  and  who  was  to  be  the 
mortgagor.  But  they  did  not  bestow  a  thought  upon  the  subject. 
Then  comes  the  note,  of  the  2nd  of  August,  1822,  from  Kaye 
to  Kirkland,  in  which  he  says  that  he  has  an  opportunity  of 
investing  the  trust-stock  upon  good  landed  security,  and  requests 
Mr.  Kirkland  to  execute  the  power  of  attorney,  to  enable  him  to 
make  the  transfer,  on  the  security  being  completed,  which  might 
be  done  by  the  Monday  or  Tuesday  following :  and  the  trustees, 
without  further  inquiry,  without  exercising  a  single  act  of  discre- 
tion, execute  the  power  of  attorney.  It  appears  that  Mr.  and  Mrs. 
Hanbury  never  could  have  *  known  that  the  sale  had  taken  place,  [  -272  1 
because  they  continued  to  receive  the  dividends  as  before. 

If  this  case  is  to  be  decided  by  the  rule  laid  down  in  Brice  v. 
Stokes,  that  rule  would  condemn  the  trustees :  for  they  have 
taken  no  care  of  the  property. 

This  case  is  unlike  Bacon  v.  Bacon :  for  there  the  executor  to 
whom  the  application  was  made,  knew  that  there  were  debts  owing 
to  persons  living  in  Kirby's  neighbourhood :  that,  therefore,  was 
a  good  substratum  of  fact  on  which  he  might  exercise  his  discre- 
tion. In  Ex  parte  Grijfin  (2  Gl.  &  J.  114)  the  assignee  was  justified 
in  what  he  did,  by  the  necessity  of  the  case.  Here  there  is  no 
substratum  of  fact  upon  which  these  trustees  can  rely.  They 
took  for  granted  the  representation  made  to  them  by  Kaye,  who 
was  not  their  solicitor,  but  was  the  solicitor  of  Mrs.  Hanbury. 

I  am,  therefore,  of  opinion,  that  the  trustees  have  been  guilty 
of  most  culpable  negligence ;  and  it  is  my  duty  to  decree  that 
they  do  re-invest  the  stock,  and  account  for  the  dividends  since 
the  last  payment,  and  pay  the  costs  of  the  suit. 
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Feb.  4. 

^H  A  DWELL, 
V.-C. 

[  339  ] 


Ex  parte  STAEKIE. 

(3  Simons,  339.) 

Order  for  a  reference  as  to  maintenance  out  of  an  infant's  freehold 
estate,  made  upon  petition  without  suit. 

This  was  a  petition  presented  by  an  infant,  not  in  any  suit, 
for  an  order  for  a  reference  to  the  Master  as  to  maintenance 
out  of  his  freehold  estates,  the  rents  of  which  were  260/.  per 
annum. 


Mr.  Booth  appeared  for  the  petitioner. 

The  Vice-Chancellor  said  that  Lord  Eldon  had,  during  the 
latter  part  of  his  judicial  life,  refused  to  make  an  order  for  a 
reference,  as  to  maintenance  out  of  an  infant's  freehold  estate, 
without  suit :  but  that  he  could  never  discover  the  reason  for 
such  refusal,  as  the  order  discharged  the  party  making  the 
payment,  to  the  extent  only  of  the  allowance  made;  and  his 
Honor  directed  a  reference  to  be  made  according  to  the  prayer  of 
the  petition. 


1830. 

JV4.  8,9,  11. 
March  20. 

SHADWKLL, 
V.-C. 

[  340  ] 


[  *364  ] 


GKANT  v.  GRANT. 

(3  Simons,  340—367.) 

Where  an  obligor  has,  by  vexatious  proceedings,  delayed  the 
obligee  from  recovering  on  his  bond,  a  court  of  equity  will  decree 
payment  of  the  full  amount  of  principal  and  interest,  although  it 
exceeds  the  penalty  of  the  bond. 

[In  this  case  the  Vice-Chancellor,  after  referring  to  Pulteney 
v.  Warren\  and  Clarke  v.  Lord  Abingdon ,1  and  other  cases,  said, 
All  of  these  cases]  *go  to  support  the  principle  which  is  merely 
founded  on  this,  that,  if  a  party  chooses,  by  improper  proceedings, 
to  prevent  a  creditor  from  having  payment  as  soon  as  the  creditor 
ought,  those  proceedings  shall  not  operate  to  the  prejudice  of  the 
creditor ;  but  he  shall  be  considered  as  entitled  to  receive  what 
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is  really  the  amount  due  to  him  ;  and,  notwithstanding  there  is  Grant 

a  form  of  penalty  in  the  bond,  that  shall  not  be  the  limitation  of  grant. 
what  shall  be  recovered  by  him.     *     *     * 


BUKKOWS  v.  COTTRELL.  ihso. 

Fvb.  10,  22. 
(3  Simons,  375—377.)  

A  testator  gave  an  annuity  of  300/.  free  from  all  taxe9  and  stamp  duties,     L     y.-C.  *  ' 
to  I.  and  H.  during  their  joint  lives,  and  to  the  survivor  during  her         r  .^--  -. 
life,  and,  after  the  death  of  the  survivor,  to  G.  for  her  life.     By  a 
codicil  he  revoked  the  annuity  of  300/.  given  to  I.  and  H.  and  gave 
them  an  annuity  of   100/.   each,   with  benefit  of  survivorship.    The 
annuities  of  100/.  are  subject  to  legacy  duty. 

A  testator  gave,  by  his  will  dated  the  6th  of  May,  1819,  to 
his  sisters  Isabella  and  Harriett  Cottrell,  an  annuity  or  yearly 
sum  of  800/.,  equally  to  be  divided  between  them,  during  their 
joint  lives,  free  from  all  taxes  and  stamp  duties :  and,  after  the 
death  of  one  of  them,  to  the  survivor,  during  her  life ;  and,  after 
the  death  of  the  survivor,  if  Georgiana  Cottrell  should  be  then 
living,*  the  testator  gave  and  bequeathed  such  annuity  to  her, 
during  her  natural  life  :  and  he  directed  his  executors  to  invest 
and  set  apart,  in  the  public  stocks  or  funds,  in  their  names,  so 
much  of  his  *personal  estate,  as  should  be  sufficient  to  answer  [  *3:iJ  ] 
the  said  annuity:  and  he  directed  that,  from  and  after  the 
death  of  the  survivor  of  them,  his  said  two  sisters,  and  the  said 
Georgiana  Cottrell,  the  stocks  or  funds  and  the  money  invested 
therein  to  answer  the  said  annuity,  should  be  considered  as  part 
of  the  residue  of  his  personal  estate. 

The  testator,  by  the  first  codicil  to  his  will,  dated  the  1st  of 
March,  1820,  gave,  to  his  sister  Harriett  Cottrell,  the  sum  of  101., 
annually  to  be  paid,  out  of  the  residue  of  his  personal  estate,  to 
her,  in  trust  to  pay  that  sum,  every  year,  to  a  female  black 
servant,  named  Clotilde. 

By  a  third  codicil,  dated  the  80th  of  October,  1828,  he  gave,  to 
his  sister,  Frances  Evans,  100/.  to  be  paid  to  her,  free  from  the 
legacy-duty,  within  six  calendar  months  next  after  his  decease. 

By  a  fourth  codicil,  dated  the  17th  of  February,  1829,  he 
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revoked  the  legacies  or  annuities  of  800Z.,  given  to  his  sisters 
Isabella  and  Harriett  Cottrell,  and  gave,  to  them,  a  clear  annuity 
of  10(M.  each,  with  benefit  of  survivorship. 

One  of  the  questions  in  this  cause  was  whether  the  annuities 
of  1001.  given  by  the  fourth  codicil,  were  exempted  from  the 
legacy-duty. 


The  Solicitor-General,  Mr.  Pepys,  Mr.  Knight,  Mr.  Lynch, 
Mr.  Monro,  and  Sir  George  Grey  appeared  for  the  different 
parties  in  the  cause.     *     *     * 

[  377  ]       The  Vice-Chancellor  : 

The  testator,  by  the  fourth  codicil,  revokes  the  annuity  of 
800/.  given  to  his  sisters,  and  says  nothing  about  a  gift  over. 
It  appears  to  me  that  the  gift  in  that  codicil  is  a  complete  gift 
altogether,  separate  and  distinct  from  the  gift  in  the  will ;  and  I 
am,  therefore,  of  opinion  that  the  annuities  of  100/.  are  subject 
to  the  legacy-duty. 


1830. 
&b.  11. 

Shad  well, 
V.-C. 

[377] 


BOAZMAN   v.  JOHNSTON. 

(3  Simons,  377—382.) 

Husband  and  wife  being  lessees  of  a  rectory,  assign  it  to  trustees, 
in  trust  to  sell  and  pay  certain  bonds  of  the  husband  and  mortgages  on 
his  freehold  estates :  and  by  deed  of  even  date  the  husband,  in  con- 
sideration of  his  wife  having  joined  in  the  assignment,  conveys  his 
freehold  estates  in  trust  for  himself  and  his  wife  for  their  lives,  and, 
after  their  deaths,  to  be  sold  for  benefit  of  their  children.  The  produce 
of  the  rectory  was  not  sufficient  to  pay  in  full  both  the  bonds  and 
mortgages :  Held,  that  the  bond  creditors  had  no  right,  as  against  the 
children,  to  throw  the  mortgagees  upon  the  produce  of  the  freeholds. 

The  principle  of  marshalling  securities  is  not  applicable  as  between 
volunteers. 

By  an  indenture  of  the  23rd  of  June,  1812,  the  Dean  and 
Chapter  of  Carlisle  demised,  to  John  Boazman  and  Mary  his 
wife,  their  rectory  of  Kirkland  in  the  diocese  of  Carlisle,  for 
twenty-one  years  from  the  date  of  the  indenture.  By  an  inden- 
ture of  the  25th  of  May,  1814,  made  between  Boazman  and  wife 
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of  the  one  part,  and  the  defendants  G.  Fielding  and  B.  W.  John-  boazman 
ston  of  the  other  part,  after  reciting  that  Boazman  was  indebted,  Johnston. 
to  several  persons,  on  mortgages  affecting  estates  in  the  county 
of  Durham,  and  on  bonds,  and  that,  being  desirous  to  pay  off  the 
same,  he  and  his  wife  had  *  resolved  to  assign,  the  leasehold  [  *378  ] 
premises,  to  Fielding  and  Johnston,  upon  trust  to  be  sold,  in 
order  to  raise  money  for  that  purpose :  Boazman  and  wife 
assigned  the  rectory,  to  Fielding  and  Johnston,  for  the  remainder 
of  the  term  of  twenty-one  years,  and  for  all  their  renewable  and 
other  estate  and  interest  therein,  upon  trust  to  sell  the  same,  and 
to  stand  possessed  of  the  monies  to  arise  from  the  sale  upon  the 
trusts  declared  by  the  next  indenture  ;  and,  by  an  indenture,  of 
the  same  date,  and  made  between  the  saihe  parties,  Boazman 
and  wife  declared  that  the  trustees  should  stand  possessed  of  the 
monies  to  arise  from  the  sale,  in  trust  to  pay  off  the  principal 
and  interest  then  due,  or  thereafter  to  accrue  due  on  the  mort- 
gages, securities,  and  bonds  mentioned  in  the  schedule  to  this 
deed,  and  then  upon  trust  to  pay  the  residue  of  the  trust-monies 
(if  any),  to  Boazman.  In  the  schedule  were  mentioned  three 
indentures  by  which  certain  freehold  and  leasehold  estates  situate 
at  Great  Aycliffe  in  the  county  of  Durham,  were  mortgaged  and 
charged,  by  Boazman  and  wife,  for  securing  l,800i.  and  interest 
to  Johnston,  and  1,750Z.  and  765?.  and  interest  to  John  Horner; 
and  also  two  bonds  executed  by  Boazman,  one  to  Horner  for 
securing  800/.  and  interest,  and  the  other,  to  Johnston,  for  securing 
1,400/.  and  interest. 

By  indentures  of  lease  and  release  dated  the  24th  and  25th  of 
May,  1824,  the  release  being  made  between  Boazman,  of  the  one 
part,  and  Fielding  and  Johnston,  of  the  other  part,  and  reciting 
that  Boazman  was  seised,  in  fee,  of  the  freehold  hereditaments 
intended  to  be  thereby  released,  and  that  he  was,  under  or  by 
virtue  of  several  indentures  of  lease  granted  by  the  Dean  and 
Chapter  of  Durham,  and  of  divers  assignments  and  *other  acts  [  *37»  ] 
in  law,  possessed,  of  the  leasehold  hereditaments  intended  to  be 
thereby  assigned,  for  the  residue  of  seven  several  terms  of  twenty- 
one  years,  but  that  the  same  freehold  and  leasehold  premises 
were  subject  to  mortgage  debts  amounting  to  9,676!.,  and  that 
by  an  indenture  of  appointment  and  an  indenture  of  assignment, 
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Boazman  both  bearing  even  date  with  the  indenture  of  release,  and  made 
Johnston,  between  Boazman  and  wife,  of  the  one  part,  and  Fielding  and 
Johnston  of  the  other  part,  divers  freehold  and  leasehold  heredi- 
taments, in  Westmorland  and  Cumberland  had  been  appointed 
and  assigned,  by  Boazman  and  wife,  to  Fielding  and  Johnston, 
in  trust  to  be  sold  for  the  purpose  of  discharging,  as  well  the 
9,676Z.  as  other  debts  and  incumbrances  of  Boazman,  and  that 
Boazman  did,  previously  to  the  executing  of  the  indentures  of 
appointment  and  assignment  of  even  date,  agree  that,  if  his  wife 
would  join  with  him  therein,  he  would  release  and  assign,  the 
freehold  and  leasehold  hereditaments  thereinafter  described,  to 
Fielding  and  Johnston,  upon  the  trusts  thereinafter  expressed : 
it  was  witnessed  that  Boazman,  in  consideration  of  the  premises, 
did  thereby  release  and  assign,  the  freehold  and  leasehold  estates 
situate  at  Great  Aycliffe,  to  Fielding  and  Johnston,  their  heirs, 
executors,  administrators,  and  assigns,  upon  certain  trusts  for 
the  benefit  of  himself  during  his  life,  and  so  as  to  exempt  those 
estates  from  being  subject  to  his  debts  or  engagements,  it  having 
been  expressly  stipulated,  by  Mary  Boazman,  upon  her  consenting 
to  join  in  the  appointment  and  assigmen  f  even  date,  that 
those  estates  should  be  settled  so  as  not  to  be  liable  to  or  affected 
by  his  debts,  charges,  incumbrances,  or  engagements,  and,  after 
Boazman's  decease,  in  trust  for  his  wife,  during  her  life,  and, 

[  '380  ]  after  the  decease  of  *the  survivor,  in  trust  to  sell,  and  to  stand 
possessed  of  the  monies  to  be  produced  by  such  sale,  upon  certain 
trusts  for  the  benefit  of  the  younger  children,  then  born  or  there- 
after to  be  born,  of  Boazman  and  his  wife. 

Mr.  and  Mrs.  Boazman  having  died,  this  suit  was  instituted, 
by  their  younger  children,  to  have  the  trusts  of  the  deeds  of 
May,  1824,  carried  into  execution.  By  the  decree,  the  Rectory 
of  Kirkland,  and  the  freehold  and  leasehold  estates  at  Great 
Aycliffe,  were  ordered  to  be  sold ;  and  it  was  referred  to  the 
Master  to  make  the  usual  inquiries  as  to  mortgages  and  incum- 
brances affecting  the  rectory  and  the  estates  at  Great  Aycliffe  - 
It  appeared,  by  the  Master's  report,  that  the  proceeds  of  the  sale 
of  the  rectory  were  not  sufficient  to  pay,  in  full,  what  was  due 
both  on  the  bonds  and  on  the  mortgages  mentioned  in  the  schedule 
to  the  deed  of  declaration  of  trust ;  and,  on  the  hearing  of  the 
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cause  for  further  directions,  the  question  was  whether,  as  between     Boazman 
the  plaintiffs  and  the  bond-creditors,  the  mortgagees  ought  not     Johnston. 
to  be  thrown  upon,  and  paid  out  of  the  produce  of  the  Aycliffe 
estates  comprised  in  their  mortgages,  so  far,  at  least,  as  to  leave 
sufficient,  of  the  produce  of  the  rectory,  to  pay  the  bond-debts  in 
full. 

The  Solicitor-General  and  Mr.  Lovat,  for  the  plaintiffs : 
The  bond-creditors  had  no  lien  upon  the  Kirkland  rectory 
except  what  Mr.  and  Mrs.  Boazman  chose  to  give  them.  They 
must,  therefore,  come  in  modo  et  forma.  They  are  entitled  to 
come  in,  with  the  mortgagees,  pro  rata  only.  The  recitals  in 
the  release  clearly  shew  what  was  the  intention  of  the  parties. 
Mrs.  Boazman  was  the  purchaser  of  the  Aycliffe  *estates,  for  [  •&*!  ] 
herself  and  her  younger  children,  in  consideration  of  giving  up 
her  interest  in  the  other  estates  ;  consequently,  the  bond-creditors 
cannot  claim  anything  except  what  was  given  to  them  by  the 
assignment  and  declaration  of  trust- 

Mr.   Home  and  Mr.  Barber,  for  the  executors  of  B.  W. 
Johnston : 

The  proceeds  of  the  rectory  were  devoted  to  the  payment  of 
certain  mortgage  and  bond-creditors,  whose  names  are  found  in 
the  schedule  to  the  declaration  of  trust.  The  former  were  mort- 
gagees of  the  Aycliffe  estates.  Their  rights  over  the  mortgaged 
estates  were  not  affected  by  any  of  the  transactions  that  took 
place.  The  mortgagees  having  two  funds  to  resort  to,  and  the 
bond-creditors  having  one  fund  only,  which  is  insufficient  to  pay 
both  classes  of  debts,  the  latter  have  a  right  to  throw  the 
former  upon  the  other  fund  :   Aldrich  v.  Cooper  A 

The  Solicitor-General  in  reply : 

If  we  look  through  the  deeds,  there  is  no  difficulty  in  deciding 
the  question.  They  all  form  but  one  transaction.  The  Aycliffe 
estates  are,  expressly,  dedicated  to  the  family,  by  the  release ;  and 
it  recites  that,  by  deeds  of  even  date,  other  estates  had  been 

t  7  E.  R.  86  (8  Ves.  382). 
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devoted  to  the  payment  of  the  debts.  Not  one  of  the  bond- 
creditors  is  a  party  to  the  deeds  relating  to  the  Kirkland  Rectory. 
They  can  take  nothing  but  what  is  given  to  them. 

The  Vice-Chancellor  : 

It  seems  to  me  that  the  bond-creditors,  for  whom  provision  was 
made  out  of  the  Kirkland  rectory,  are  as  *much  volunteers  as  the 
children  of  Mr.  and  Mrs.  Boazman,  who  are  entitled  to  the  produce 
of  the  Aycliffe  estates.  The  bond-creditors,  therefore,  are  not 
entitled  to  more  than  is  given  them  by  the  assignment  and  declara- 
tion of  trust  of  May,  1814.  Those  deeds  give  them  a  pro  rata 
participation  only,  with  the  mortgagees,  in  the  proceeds  of  the 
Kirkland  rectory  ;  and  parties  must  take  according  to  the  agree- 
ment under  which  they  are  entitled.  Consequently  the  bond- 
creditors  are  not  entitled  to  more  than  to  share,  pro  rata,  the 
produce  of  the  rectory,  with  the  mortgagees. 


1830. 
March  lfi. 

Shadwell, 
V.-C. 

[390] 


ANDEEW  v.  ANDEEW.f 

(3  Simons,  390—392.) 

If,  upon  a  question-  of  title,  the  Master  is  satisfied  with  the  evidence 
produced  before  him,  but,  upon  the  hearing  of  an  exception  to  the 
report,  the  Court  thinks  the  evidence  not  sufficient,  the  Court,  upon  the 
application  of  the  vendor,  will  refer  it  back  to  the  Master  to  review  his 
report,  in  order  to  give  the  vendor  an  opportunity  of  producing  further 
evidence. 

The  title  to  Lot  1  of  the  estates  sold  under  the  decree  in  this 
cause  was  objected  to  by  the  purchaser,  because  it  did  not  appear 
that  a  remainder  in  tail,  limited  to  one  D.  Stacey,  by  the  will  of 
his  grandfather  T.  Stacey,  dated  the  7th  of  December,  1699,  had 
been  barred  or  become  extinct. 

The  Master,  to  whom  the  title  was  referred,  reported  that  he 
was  of  opinion  that,  from  the  evidence  produced,  and  the  dealings 
with  the  premises  by  the  subsequent  owners,  and  the  other  facts 
and  circumstances  appearing  upon  the  abstract,  coupled  with  the 
great  length  of  time  that  had  elapsed  and  there  being  no  evidence 
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to  the  contrary,  he  was  warranted  in  concluding  that  Daniel  Stacey      Andrew 
had  died  without  issue.  Andrew. 

The  purchaser  excepted  to  this  report. 

Upon  the  hearing  of  the  exception,  on  the  12th  of  March,  1880, 
the  Vice-Chancellor  differed  in  opinion  from  the  Master:  but 
the  counsel  for  the  vendors  having  said  that  they  could  produce 
further  evidence  of  the  fact  in  question,  his  Honor  referred  it  back 
to  the  Master  to  review  his  report. 

The  Vice-Chancellor  afterwards  ordered,  upon  the  application        [  391  ] 
of  the  purchaser,  the  exception  to  be  placed  in  the  paper,  to  be 
spoken  to. 

Mr.  Agar  and  Mr.  Seton,  for  the  vendors,  cited  Coffin  v. 
Cooper,^  Esdatte  v.  Stephenson. I 

The  Solicitor-General  and  Mr.  Beames,  for  the  purchaser,  said 
that  there  was  no  instance  where,  in  a  case  like  the  present,  a 
reference  back  to  the  Master  to  review  his  report,  had  been  made: 
that  Esdaile  v.  Stephenson  had  been  appealed  from,  but  that  the 
appeal  was  not  prosecuted  ;§  and  they  relied  on  Lechmere  v. 
Bra*ier.\ 

Mr.  Agar j  in  reply,  said  that  Lechmere  v.  Brasier  did  not 
apply,  as  there  the  decree  was  erroneous :  that  here  there  was 
no  defect  of  title,  but  merely  a  question  of  evidence  of  title. 

The  Vice-Chancellor  : 

I  should  not  have  allowed  this  question  to  be  spoken  to,  but 
that  my  attention  was  called  to  the  fact  that  the  purchaser  was 
not  a  party  to  the  cause. 

The  title  is  objected  to  on  the  ground  that  it  does  not  appear 
that  the  issue  of  a  remainder-man  in  tail,  has  failed.  The  Master 
thought  that  the  evidence,  produced  before  him,  of  that  fact,  was 
sufficient.  If  the  evidence  was  weak,  but  the  Master  was  satisfied 
with  it,  it  would  be  singular  that  the  vendors  should  be  prejudiced, 
•because  the  Master  was  in  the  wrong :  and  it  would  be  hard       [  *302  ] 

t  9  B.  B.  274  (14  Yes.  205).  §  See  Sugd.  Vend. 

t  23  B.  B.  248  (6  Madd.  306).  ||  22  B.  B.  130  (2  J.  &  W.  287). 

R.R. VOL.  XXX.  12 


* 


178 


1880.     CH.     8  SIM.  892. 


[r.b. 


Andrew      upon  them  if  they  were  not  to  be  allowed  to  produce  fresh  evidence. 
Andrew.     There  can  be  no  hardship  upon  the  purchaser;   for,  if  there 

is  any  delay  on  the  part  of  the  vendors,  he  can  move  to  be 

discharged  from  his  purchase. 


1830. 
May  3. 

Shadwbll, 
V.-C. 

On  Appeal. 
Aug.h. 

Lord 

Lyndhurst, 

L.C. 

[392  ] 


EGEKTON  v.  JONES. 

(3  Simons,  392—393 ;  affirmed,  1  E.  &  M.  694—696.) 

Upon  the  allowance  of  exceptions  to  a  report  approving  of  a  title,  the 
Court  will,  on  the  application  of  the  vendor,  refer  it  back  to  the  Master 
to  review  his  report,  in  order  to  give  the  vendor  an  opportunity  of 
producing  evidence  to  remove  the  objection. 

The  question  in  this  case  was  similar  to  that  in  the  preceding 
one. 

The  suit  was  instituted,  by  the  vendor  of  an  estate,  against  the 
purchaser,  to  compel  a  specific  performance  of  the  contract.  The 
purchaser  having  objected  to  the  title,  the  usual  reference  was 
made  to  the  Master,  and  he  reported  in  favour  of  the  title.  The 
defendant  then  excepted  to  the  report,  and  the  exceptions  were 
allowed. 


[  *393  ] 


On  a  subsequent  day,  Mr.  Home  and  Mr.  Wigram  for  the 
plaintiff,  moved  that  it  might  be  referred  back  to  the  Master  to 
review  his  report,  alleging  that  the  plaintiff  could  produce  evidence 
to  shew  that  certain  limitations  in  a  will  (the  existence  of  which  was 
the  ground  of  objection  to  the  title)  had  failed  or  become  extinct. 

Mr.  Knight  and  Mr.  RandeU,  for  the  defendant,  the  purchaser, 
contended  that  it  would  be  inconsistent  with  the  order  allowing 
the  exceptions,  to  refer  it  back  *to  the  Master  to  review  his  report : 
they  cited  Esdaile  v.  Stephenson^  and  Lechmere  v.  Brasier.\ 


The  Vice-Chancellor  : 

It  is  the  course  of  the  Court,  where  the  Master  has,  by  express- 
ing an  opinion  in  favour  of  the  title,  prevented  the  vendor  from 

t  23  R.  B.  248  (6  Madd.  366).  \  22  R.  R.  130  (2  J.  &  W.  287). 
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shewing  that,  if  his  opinion  had  been  otherwise,  still  the  title  was      Egertos 
good,  to  send  it  back  to  the  Master  to  review  his  report,  the  party       Jones. 
moving  paying  the  costs  of  the  motion. 

Motion  granted. 


An  application,  by  the  purchaser,  to  discharge  the  order  made 
on  the  above  motion,  was  refused  by  Lord  Lyndhurst,  C.  on  the 
5th  August,  1880  [who  said:  *If  the  decision  of  the  Master 
instead  of  being  favourable  to  the  plaintiff  had  been  against  her, 
as  a  matter  of  course  she  would  have  been  allowed  to  go  back 
to  support  her  title  before  him  upon  the  ground  upon  which  it 
is  now  sought  to  be  sustained,  and  she  ought  not  to  be  prejudiced 
by  the  Master  having  decided  in  her  favour.  The  order  ought 
to  have  been  made  on  the  original  application,  but  that  has 
been  rectified  by  the  plaintiff  coming  so  soon  after,  and  by  her 
being  compelled  to  pay  the  costs] . 


[•1R.4  M. 
695  ] 


ANDEEWES  v.  GEOEGE.t 

(3  Simons,  393—395.) 

Interest  at  4  per  cent.,  directed  to  be  computed  on  advancements 
made  by  a  father  to  his  children  from  the  time  when  the  father's 
property  was  divisible  amongst  them. 

Thomas  Andrewes,  by  his  will  dated  the  2nd  of  April,  1817, 
gave,  to  James  George,  and  Charles  Murray,  all  his  personal 
estate,  in  trust  to  pay  all  his  debts  and  his  funeral  and  testa- 
mentary expenses,  and  to  invest  the  residue  in  Government 
securities,  and  to  pay  the  dividends  to  his  wife,  Mary  Andrewes, 
during  her  life,  by  half-yearly  payments,  the  first  payment  to  be 
made  at  the  end  of  six  calendar  months  after  his  decease,  and, 
after  her  decease  to  assign  and  transfer,  the  capital,  unto  his  five 
children,  Mary  Ann  Palmer,  George  Pyne  Andrewes,  Isabella 
Makeig,  Frederick  *  Andrewes  and  Thomas  Andrewes,  in  equal 
shares:  and  after  reciting  that,  upon  sundry  occasions,  when 
.some  of  his  children  had  been  in  pecuniary  difficulties,  especially 

t  Ren  v.  G&mjt  (1881)  17  Ch.  D.  701,  50  L.  J.  Ch.  328. 

12—2 
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andrewes  his  sons  George,  and  Thomas,  and  his  daughter  Makeig,  he 
George,  had  advanced  divers  sums  of  money,  at  their  request,  for  their 
temporary  relief,  he  directed  that  his  trustees  should,  before  they 
made  such  division  or  distribution  of  his  estate,  deduct  and  take, 
from  such  of  his  said  sons'  and  daughters*  shares,  so  much 
money  as  had  been  advanced  and  lent  to  him,  her  or  them, 
by  him,  so  as  to  render  their  shares  quite  equal  and  to  the 
amount  they  would  have  been  entitled  to,  had  he  not  advanced 
the  said  sums  of  money,  but  that  the  whole  had  been  remain- 
ing at  his  decease,  and  been  attendant  on  the  directions  of 
his  will. 

The  testator  died  on  the  27th  of  September,  1819.  On  the 
7th  of  January,  1820,  his  will  was  proved  by  his  executors,  and, 
in  the  same  month  of  that  year,  his  widow  died. 

A  bill  having  been  filed,  by  George  Pyne  Andrewes,  against 
his  brothers  and  sisters  and  the  executors,  for  the  administration 
of  the  testator's  estate,  a  decree  was  made  on  the  5th  of  February, 
1829,  which  directed  (amongst  other  things)  that  the  Master  should  . 
inquire  and  state  what,  at  the  testator's  decease,  was  the  amount 
of  the  sums  of  money  which  had  been  advanced  and  paid,  by 
the  testator,  in  his  lifetime,  to  or  for  the  use  of  his  children 
George  Pyne  Andrewes,  Isabella  Makeig,  Thomas  Andrewes,  and 
Frederick  Andrewes  respectively;  and  that  the  Master  should 
compute  interest,  on  such  advances,  at  the  rate  of  four  per  cent. 
[  •sor>  ]  per  annum,  from  the  time  of  the  testator's  *decease,  but  without 
prejudice  to  the  question  whether  any  and  what  interest  should 
be  charged  thereon,  and  whether  from  the  time  of  the  testator's 
decease,  or  from  any  later  period.  The  Master  found  that  the 
testator  had  advanced  and  paid,  to  or  for  the  use  of  his  four 
last-named  children,  the  following  sums  respectively,  namely 
5111.  16*.  6dL,  278/.  1*.  8rf.,  1,068/.  18*.  6rf.,  and  112/.  7*.  2d.  : 
and  the  Master  then  stated  the  amount  of  the  interest,  on  each 
of  those  sums,  computed  as  directed  by  the  decree. 

The  cause  now  came  on  to  be  heard  for  further  directions,  and 
the  question  was :  from  what  period  the  interest  on  the  advances- 
ought  to  be  computed  ? 

Mr.  Parker  and  Mr.  Flather  appeared  for  the  different  parties^ 
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The  Vice-Chancellor  said  that  the*  testator  meant  that  the 
deductions  in  respect  of  the  advances,  should  be  made  at  the 
time  when  his  property  would  become  divisible,  namely,  the 
death  of  his  widow  :  and  his  Honor  accordingly  directed  interest, 
at  four  per  cent.,  to  be  computed  on  the  advances,  from  the  death 
of  the  testator's  widow,  t 


An  DR  EWES 

George. 


TITCOMB  v.  BUTLER. 

(3  Simons,  417—420.) 

A  testator,  haying  one  nephew  and  one  niece,  and  eight  great- 
nephews  and  nieces  living  at  his  death,  gave  one  tenth  of  his  residue  to 
his  nephew,  and  another  to  his  niece,  and  the  remainder  to  trustees  in 
trust  for  their  children,  at  21 :  and  he  empowered  his  trustees  to  apply 
all  or  any  part  of  their  respective  shares  for  their  advancement :  Held, 
that  all  the  great-nephews  and  nieces  born  before  the  eldest  attained  21, 
though  after  the  testator's  death,  were  entitled  to  shares,  and  that  the 
word  **  shares"  meant  "presumptive  shares." 

Robert  Bowsher,  by  his  will,  dated  the  27th  of  March,  1820, 
gave  all  his  real  and  personal  estate  to  the  defendants,  Butler  and 
Palmer,  upon  trust  to  sell  his  real  estate,  and  to  collect  and  get 
in  his  personal  estate,  and  to  pay  one  tenth  part  of  the  trust- 
monies  to  his  niece,  Mary  Kislingbury,  and  one  other  tenth  part 
thereof  to  his  nephew,  John  Leach,  and  to  place  out  the  residue 
of  the  trust-monies  upon  Government  or  real  securities,  and  to 
apply  a  sufficient  part  of  the  interest  and  dividends  for  the 
maintenance  and  education  of  the  children  of  his  nieces  and 
nephew,  Elizabeth  Bosley,  Mary  Kislingbury,  and  John  Leach, 
lawfully  begotten  or  to  be  begotten,  until  such  children  should 
respectively  attain  the  age  of  21  years,  and,  when  and  as  they 
should  respectively  attain  that  age,  in  trust  to  pay  and  transfer 
all  the  residue  of  the  trust-monies,  with  the  interest,  dividends, 
and  produce  thereof  which  should  not  have  been  applied  for 
their  maintenance  and  education  as  aforesaid,  or  for  putting  any 


[+  Where  children  some  of  whom 
only  have  been  advanced,  or  who 
have  not  been  all  equally  advanced, 
become  entitled  to  their  father's 
property,  at  his  death,  but  the 
property  is  not  distributed  amongst 


them  until  after  the  expiration  of  a 
year  from  that  event,  the  Court 
directs  interest  to  be  computed  on 
the  advances,  from  the  death :  Field 
v.  Seward  (1877)  5  Ch.  D.  fi3S.— 
0.  A.  S.] 
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Titcomb  of  them  out  to  business,  or  otherwise  advancing  any  of  them 
Butlbb.  in  life>  pursuant  to  the  power  thereinafter  *for  that  purpose 
[  *4i8  ]  contained,  equally,  unto  and  amongst  all  the  said  children  of 
his  said  nieces  and  nephew,  share  and  share  alike,  as  tenants  in 
common  :  /but  in  case  any  of  the  said  children  should  happen  to 
die  before  he  she  or  they  should  attain  the  age  of  21  years, 
without  leaving  issue,  then  he  gave  the  share  or  shares,  of  him 
her  or  them  so  dying,  unto  the  survivors,  as  tenants  in  common : 
but  in  case  any  of  the  said  children  should  die  under  21,  leaving 
issue,  then  he  gave  the  share  or  shares  of  him  or  them  so  dying, 
to  his  her  or  their  issue,  as  tenants  in  common,  to  be  paid  to 
such  issue  when  they  should  respectively  attain  21,  the  interest, 
dividends  and  produce  thereof  to  be  applied  by  hi6  trustees,  in 
the  mean  time,  for  their  maintenance  and  education.  But  in 
case  all  the  children  of  his  nieces  and  nephew  should  die  under 
21,  without  leaving  issue,  then  he  gave  the  residue  of  his  trust- 
monies  unto  his  next  of  kin  :  and  he  empowered  his  trustees  to 
apply  all  or  any  part  of  the  respective  parts  or  shares  of  any  of 
the  children  of  his  nieces  and  nephew,  of  and  in  the  trust-monies, 
for  putting  them  out  to  business,  or  advancing  them  in  the 
world,  as  his  trustees  should  think  fit. 

The  testator  died  on  the  16th  of  April,  1820.  At  the  time  of 
his  decease  Elizabeth  Bosley  was  dead:t  but  Mary  Kislingbury 
and  John  Leach,  and  eight  children,  the  issue  of  them  and  of 
Eliz.  Bosley,  were  then  living. 

The  bill  prayed  that  the  rights  and  interests  of  the  children  of 

the  testator's  nieces  and  nephew,  named  in  the  will,  might  be 

[  *4i9  ]       ascertained  and  declared  ;  and  that  *the  shares  of  those  who  had 

attained  21,  might  be  paid  to  them,  and  that  the  shares  of  those 

who  were  infants,  might  be  secured  for  their  benefit. 

It  appeared  by  the  Master's  report,  made  in  obedience  to  the 
decree,  that  the  plaintiff  B.  Titcomb  was  the  oldest  of  all  the 
children,  and  that  he  attained  21  in  the  year  1825 :  and  that 
Mary  Kislingbury  and  John  Leach  had  children  born  after  the 
testator's  death,  but  before  the  plaintiff  attained  21,  and  that 
John  Leach  had  two  children  born  after  the  plaintiff  attained  21. 

t  It  did  not  appear  whether  Elizabeth  Bosley  was  or  was  not  dead  at  the 
date  of  the  will. 
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On  the  cause  coming  on  for  further  directions,  Mr.  Home  and  Titcomb 
Mr.  Rolfe  for  the  plaintiff,  contended  that  none  of  the  children,  butl'eb. 
except  those  who  were  born  at  the  testator's  decease,  were 
entitled  to  a  share  of  the  trust  property,  because  the  testator  had 
authorized  his  trustees  to  apply,  immediately  after  his  decease, 
the  whole  of  the  share  of  any  of  the  children,  for  their  advance- 
ment, which  could  not  be  done  unless  all  the  parties  entitled 
were  then  living :  that  the  testator  having,  at  his  death,  one 
nephew  and  one  niece,  and  eight  great-nephews  and  nieces,  and 
having  directed  his  property  to  be  divided  into  ten  shares,  and 
having  given  one  of  those  shares  to  his  nephew,  another  to  his 
niece,  and  the  remainder  to  his  great-nephews  and  nieces,  it 
could  not  be  doubted  that  he  had  in  view  his  eight  great-nephews 
and  nieces  who  were  then  born :  that,  if  the  trustees  had  advanced 
the  share  of  one  of  those  individuals,  an  after-born  child  could 
not  be  let  in,  without  causing  an  unequal  distribution  of  the 
testator's  property. 

The  Vice-Chancellor  (without  hearing  Mr.  Knight,  Mr. 
Boteler,  Mr.  Wake/ield,  and  Mr.  Wood,  who  appeared  *for  the  [  *420  ] 
defendants)  said  that  the  general  rule,  in  cases  like  the  present, 
was  that  all  the  claimants  who  are  born  before  the  period  of 
division,  were  entitled  to  participate  in  the  property  bequeathed  ; 
that  the  testator  had  directed  in  this  case,  in  what  manner  the 
share  of  a  child,  who  might  die  before  the  period  of  division,  was 
to  be  disposed  of:  that  there  was  nothing  in  the  will  to  shew 
that  any  of  the  children  who  were  born  before  that  period 
should  not  take:  that,  as  the  trustees  were  authorized  to  advance 
any  of  the  children,  from  time  to  time,  the  clause  must  be  read 
as  if  the  word  "presumptive"  (which  was  used,  on  similar 
occasions,  in  Marriage  Settlements),  had  been  introduced  into 
it.     *     *     * 


184  1880.  .CH.     8  SIM.  447—448.  'b.r. 


1830.^  CANN  v.  CANN.f 

Aprd  *'  (3  Simons,  447-449.) 

^W,BLL,  ^  ea*a*e  *°^  under  a  decree,  was  described  as  of  a  certain  annual 

r  4i7  i  value:  and,  by  the  conditions,  compensation  was  to  be  made  for  any 

*■         *  error  in  the  particular.    The  purchaser  paid  his  money  into  Court,  was 

let  into  possession,  and  took  a  conveyance.   After  he  got  into  possession, 

he  discovered  that  the  rent  was  over-stated  in  the  particular :  Held,  that 

he  was  entitled  to  a  compensation  out  of  his  purchase-money. 

In  April,  1824,  certain  premises  were  put  up  for  sale,  by 
auction,  under  an  order  in  this  cause.  In  the  printed  particulars, 
the  premises  were  stated  to  consist  of  a  farm  house  and  other 
buildings,  and  160  acres  of  land,  more  or  less,  situate  in  the 
parish  of  Drew  Steignton,  in  Devonshire,  and  to  be  then  in  the 
occupation  of  certain  persons,  as  the  tenants  thereof  from  year 
to  year,  at  a  rent  of  551.  per  annum.  By  one  of  the  conditions 
of  sale  it  was  provided  that,  if  there  should  appear  any  error  or 
mistake,  in  the  description,  or  admeasurement  of  the  estate,  in 
the  particular,  or  any  other  error  or  mistake  whatever  should 
appear  respecting  the  estate,  or  any  part  thereof,  such  error  or 
mistake  should  not  annul  the  sale,  but  a  compensation  or 
equivalent  should  be  given  or  taken,  as  the  case  might  require, 
such  compensation  or  equivalent  to  be  determined  by  the 
Master.  Upon  the  faith  of  the  representations  in  the  particular, 
J.  W.  Phipson  became  the  purchaser  of  the  estate,  with  the  timber 
thereon,  for  2,1122.  8*. ;  and  paid  a  deposit  upon  that  sum.  He 
was  afterwards  confirmed  the  purchaser;  and,  in  March,  1825, 
he  paid  into  the  Bank,  in  trust  in  the  cause  the  remainder  of  his 
purchase-money,  which  was  not  to  be  paid  out  without  notice  to 
him.  The  purchase-money  was  laid  out  in  the  usual  manner ; 
and  Mr.  Phipson  was  let  into  possession  of  the  premises  from  the 
preceding  quarter-day,  and  in  the  same  year,  1825,  the  property 
was  conveyed  to  him.  After  he  had  been  let  into  possession,  he 
[  *448  ]  discovered,  upon  applying  *for  the  rent,  that  it  did  not  exceed 
40Z.  per  annum :  upon  which  a  long  correspondence  took  place, 

f  Followed  (after  much  conflict  of  L.  J.  Q.  B.  348,  and  by  Jessel,  M.R., 

intermediate     authorities)     by    the  In  re  Turner  and  Skelion  (1879)  13 

Court     of    Appeal    in    Palmer    v.  Ch.  D.  130,  49  L.  J.  Ch.  114.— O.  A.  S- 
Johnson  (1884)  13  Q.  B.  D.  351,  53 
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between  him  and  his  agents  and  the  solicitors  and  agents  for  the  Cann 
parties  in  the  cause,  relative  to  the  mistake,  as  to  the  amount  of  Ca'^n 
the  rent,  in  the  particulars  of  sale.  This  correspondence  lasted 
till  November,  1829.  In  March,  1830,  and  before  the  cause  was 
heard  for  further  directions,  Mr.  Phipson  presented  a  petition  in 
the  cause,  praying  that  a  compensation  might  be  made  to  him  in 
respect  of  the  error  in  the  particular,  and  that  the  amount,  (to 
be  settled  by  the  Master  if  necessary)  might  be  paid  to  him  out 
of  the  sum  of  3,6822.  19*.  5d,  cash,  and  7,2262.  17*.  5d.  consols 
then  standing  in  the  Accountant-General's  name,  in  trust  in 
the  cause.  The  petitioner  accounted  for  the  delay  in  applying 
to  the  Court,  on  the  ground  of  the  correspondence  that  had 
taken  place. 

In  opposition  to  this  petition,  an  affidavit  was  made,  by  the 
solicitor  for  the  plaintiffs,  stating  that  the  mistake  had  not 
arisen  from  any  intention  to  defraud  or  deceive  the  purchaser, 
but  merely  from  inadvertence ;  that  Phipson  had  given  no  more 
than  the  fair  value  of  the  estate ;  that  another  gentleman  was 
willing  to  be  substituted  for  him,  as  purchaser  of  it ;  and  that  it 
would  be  more  advantageous,  for  the  infant  plaintiffs,  to  repay 
Mr.  Phipson  his  purchase-money,  with  interest,  he  accounting  for 
the  rents  he  had  received,  and  to  resell  the  estate,  than  that  the 
reference  sought  for  should  be  made  to  the  Master. 

The  Solicitor-General  and  Mr.  Lovat  for  the  petitioner. 

Mr.  Knight,  Mr.  Spence,  Mr.  Milford  and  Mr.  K.  Parker,       [  449  ] 
contra,  cited  Tliomas  v.  Powell.\ 

The  Solicitor-General,  in  reply,  said  that  the  case  cited  related 
merely  to  the  title  to  the  estate ;  and  that  therefore  the  party 
was  rightly  left  to  the  covenants  in  his  purchase-deed :  that  here 
the  remedy  was  collateral  to  the  title :  that  the  party  had  not 
sold,  in  his  individual  character,  but  under  the  decree  of  the 
Court :  and  that  the  Court  would  not  have  allowed  the  petitioner 
to  bring  an  action  on  account  of  the  misrepresentation,  as  it 
would  not  permit,  circuity  of  proceeding. 


t  2  R.  E.  86  (2  Cox,  394). 
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The  Vice-Chancellor  : 

The  case  cited  has  no  application ;  for  there  the  party  had  a 
remedy  under  his  covenants.  The  question  then  is  whether, 
there  having  been  a  misrepresentation  as  to  the  value  of  the 
property  in  respect  of  which  the  purchaser  had  a  right  of  action, 
the  circumstance  of  his  having  taken  a  conveyance  has  destroyed 
that  right.  Now  it  appears  to  me  that  the  right  of  the  petitioner 
in  that  respect,  is  not  at  all  affected  by  that  circumstance  ;  and, 
as  the  Court  would  not  have  permitted  him  to  bring  an  action 
for  damages  on  account  of  the  misrepresentation,  I  am  of  opinion 
that  he  is  entitled  to  be  recouped  out  of  the  purchase-money. 

Refer  it  to  the  Master  to  inquire  and  certify  what  compensation 
or  equivalent  should  be  made  to  the  petitioner,  in  respect  of  the 
error  or  mistake  in  the  particular  of  sale,  with  respect  to  the 
amount  of  the  rent. 


1830. 
April  7. 

Shadwell, 
V.-C. 

[450] 


SUNDERLAND  v.  NEWTON. 

(3  Simons,  450—457.) 

A  lessee  of  a  mill  and  steam  engine  covenanted  to  repair,  reasonable 
wear  and  tear  excepted.  During  the  lease  he  added  both  to  the  height 
and  extent  of  the  mill,  and  removed  all  the  works  of  the  engine,  except 
the  fly-wheel,  fly- wheel  shaft,  and  boiler,  and  attached  to  them  a  new 
engine  of  greater  power.  Injunction  granted  to  restrain  the  assignees 
of  the  lessee,  who  had  become  bankrupt,  from  removing  the  parts  of  the 
new  building  and  the  new  parts  of  the  engine,  subject  to  an  action  to  be 
brought  by  the  lessors  to  try  the  right. 

By  an  indenture  of  the  15th  of  May,  1818,  the  plaintiffs 
demised,  to  G.  T.  Clark,  a  messuage  in  the  parish  of  Batley,  in 
the  county  of  York,  and  all  out-houses  and  buildings,  and  several 
closes  of  land,  thereunto  belonging,  and  also  all  a  mill  or  factory, 
situate  near  to  the  said  messuage,  together  with  the  steam  engine, 
boilers,  and  attached  gearing  thereto :  To  hold  the  same  for  one 
year,  and  thenceforth,  from  year  to  year,  determinable  on  six 
calendar  months'  notice,  subject  to  the  yearly  rents  therein 
reserved ;  and  Clark  covenanted,  with  the  plaintiffs,  that  he,  his 
executors,  administrators  or  assigns  would,  during  the  continuance 
of  the  demise,  keep  in  good  repair  the  messuage  and  mill,  and  all 
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the  windows,  wainscotting,  doors,  locks  and  other  things  thereto  Sundebland 

belonging,  and  all  the  walls,  gates,  mounds,  hedges,  and  fences      Newton. 

of  and  belonging  to  the  demised  premises,  and,  also,  the  steam 

engine,  with  the  boilers  and  attached  gearing  in  the  mill  or 

factory,  renewing,  at  his,  or  their,  own  expense,  such  parts 

thereof  as  should  be  broken  or  damaged,  beyond  the  unavoidable 

deterioration  to  be  occasioned  by  reasonable  wear  and  tear  ;  and 

the  same  being  so  well  and  sufficiently  kept  in   repair,   and 

renewed,  would,  at  the  end,  or  other  sooner  determination,  of 

the  term,  peaceably  and  quietly  leave  and  deliver  up  to   the 

plaintiffs. 

Clark  continued  in  possession  of  the  premises,  under  indenture, 
until  his  bankruptcy. 

The  steam  engine  mentioned  in  the  lease  was  an  old  crank  [  45 1  j 
engine  of  ten  horses  power ;  and  Clark,  in  the  early  part  of  1828, 
caused  alterations  to  be  made  in  its  machinery,  the  effect  of 
which  was  to  convert  it  into  an  engine  of  20  horses  power,  upon 
an  improved  principle.  In  making  these  alterations,  the  whole 
of  the  old  machinery  was  removed  and  disposed  of  by  Clark, 
except  the  fly-wheel,  fly-wheel  shaft,  boiler  and  two  cisterns. 
He  also,  during  his  tenancy,  built  a  brick  mill  or  warehouse  on 
the  premises,  part  of  the  foundation  of  which  was  placed  upon 
an  old  building  containing  a  ground  room  only,  and  the  other 
part,  consisting  partly  of  brick  and  partly  of  stones,  was  let  into 
the  earth,  upwards  of  two  feet  under  the  surface. 

In  September,  1829,  Clark  became  bankrupt,  and  the  defendants 
were  chosen  his  assignees.  The  bill  was  filed  in  February,  1830, 
the  lease  being  still  subsisting.  It  stated  that  Clark,  during  the 
term  and  previously  to  his  bankruptcy,  had,  from  time  to  time, 
made  repairs  in  the  steam  engine  and  machinery,  and  renewed 
several  parts  thereof  pursuant  to  the  indenture  of  lease ;  that  the 
defendants  had  obtained  possession  of  the  premises,  and  threatened 
to  sell  and  remove  the  steam  engine,  and  the  materials  with  which 
the  warehouse  was  built,  under  the  pretence  that  the  bankrupt 
erected  the  steam  engine  ;  whereas  the  plaintiffs  charged  that  it 
was  only  repaired  and  in  part  renewed  by  the  bankrupt,  and  that 
the  same  steam  engine  was,  at  the  time  of  the  demise,  and  then 
was  annexed  to  the  freehold  of  the  premises,  and  belonged  to  the 
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Sunderland  plaintiffs :  that  the  bankrupt  had  carried  on  the  trade  of  a  woollen 
Newton,  manufacturer,  and  did  not  use  the  warehouse  and  steam  engine 
[  '452  ]  in  his  own  trade,  but  let  the  same,  to  *divers  tenants  or  under- 
tenants, at  yearly  or  other  rents.  Th3  bill  prayed  that  the  defen- 
dants might  be  restrained,  perpetually,  or  during  the  continuance 
of  the  demise,  from  selling  or  removing  the  steam  engine  and  the 
mill  or  warehouse,  or  any  part  thereof,  from  off  the  premises. 

The  plaintiffs  now  moved  for  the  injunction. 

It  was  stated  in  the  affidavits  made  in  support  of  the  motion, 
one  of  which  was  made  by  the  bankrupt,  that  the  steam  engine, 
which  was  then  on  the  premises,  was  not  an  entirely  new  engine, 
but  that  sundry  articles  calculated  to  increase  the  power  of  the 
old  engine  to  20  horses  power,  had  been  substituted  for  those 
parts  of  the  old  engine  that  had  been  removed :  that,  if  a  new 
fly-wheel,  fly-wheel  shaft,  boiler  and  cistern  had  been  furnished 
at  the  time  when  the  alterations  and  improvements  were  made, 
the  expense  would  have  been  increased  by  about  200/. :  that  the 
alterations  were  made,  not  because  the  old  engine  was  worn  out, 
but  for  the  purpose  of  increasing  its  power  :  that  the  old  engine 
sometimes  stopped,  not  because  it  was  worn  out,  but  because 
more  weight  of  machinery  was  applied  to  it  than  an  engine  of 
10  horses  power  could  carry:  that  the  boilers  had  been  set  up 
about  17  years,  and  still  continued  good,  and  were  only  applicable 
to  an  engine  of  10  horses  power,  though  used  for  one  of  20  horses 
power  :  that  the  bankrupt  had  not,  for  the  last  five  years,  manu- 
factured or  finished  any  cloth  in  the  mill  or  the  other  buildings 
comprised  in  the  lease :  that  the  fly-wheel,  fly-wheel  shaft  and 
boiler  were  material  and  necessary  component  parts  of  the  steam 
[  *453  ]  engine,  and  that  it  could  not  be  worked  without  them  :  *that  the 
fly-wheel,  fly-wheel  shaft,  boiler  and  cisterns,  together  with  the 
new  parts,  formed  one  entire  engine,  and  that  the  new  parts  could 
not  be  removed  without  injury  to  the  premises,  inasmuch  as  the 
same  could  not  be  removed  without  pulling  down  and  removing 
part  of  the  buildings  wherein  the  engine  was  erected,  and  that  the 
premises  would  not  be  worth  anything  like  their  present  rent,  if 
the  new  parts  of  the  engine  were  removed. 

John  tttirk,  an  engineer,  made  an  affidavit  in  opposition  to  the 
motion,  in  which  he  deposed  that,  in  the  spring  of  1828,  his  father 
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built  and  set  up,  for  the  bankrupt,  on  the  demised  premises,  a  Sunderland 
completely  new  patent  steam  engine  6t  20  horses  power,  of  the  newton. 
newest  and  most  improved  construction,  in  the  place  of  an  old, 
common,  atmospheric  engine  which  stood  there  before  ;  for  which 
new  engine  he  charged  548/.  0*.  lie?.,  besides  the  mason's,  joiners, 
and  plumber's  charges  for  putting  up  and  perfecting  the  engine : 
that  the  deponent  acted  as  the  engineer  :  that  no  part  whatever 
of  the  old  engine  was  used  in  the  erection  of  the  new  engine, 
which  was,  when  built  and  completed,  attached  to  the  fly-wheel, 
fly-wheel  shaft,  and  boiler,  which  had  been  previously  used  with 
the  old  engine  :  that  the  boiler  attached  to  an  engine  requires  to 
be  frequently  renewed,  and  sometimes  the  fly-wheel  and  shaft 
also :  that  the  entire  steam  engine  so  set  up,  might  be  taken 
away,  and  another  substituted  in  its  place,  without  the  slightest 
injury  to  the  premises,  or  to  the  fly-wheel,  shaft  or  boiler :  that 
he  saw  the  old  engine  at  work,  several  times  before  it  was  pulled 
down  :  that  it  was  worn  out  by  long  use,  and  was  wholly  incom- 
petent to  turn  the  machinery  attached  to  it :  that  it  frequently  [  *454  ] 
stood  still,  and  ceased  to  work,  in  consequence  of  the  important 
parts  of  it  being  worn  out :  that  it  was  taken  down  and  all  the 
materials  removed. 

By  another  affidavit  made  by  the  defendants  and  some  of  the 
workmen  employed  in  putting  up  what  was  called  the  new  engine, 
it  was  sworn  that  such  was  the  state  of  dilapidation  into  which 
the  old  engine  had  fallen,  by  long  use,  that  it  frequently  stopped 
entirely,  so  that  it  became  absolutely  necessary  to  build  a  new 
engine,  as  the  bankrupt  underlet  the  mill  to  different  persons, 
and  undertook  to  supply,  at  his  own  expense,  the  power  necessary 
to  work  their  machinery :  that  the  bankrupt  accordingly  caused 
a  completely  new  and  entire  patent  steam  engine,  of  20  horses 
power,  to  be  set  up,  which  was  attached  to  the  fly-wheel,  fly-wheel 
shaft,  and  boiler  that  had  previously  been  used  with  the  old 
engine :  that,  in  the  course  of  the  spring  of  1828,  the  bankrupt 
erected  an  additional  brick  mill,  adjoining  the  old  mill,  for  the 
purpose  of  putting  machinery  therein,  one  half  of  the  foundation 
of  which  was  placed  upon  an  ancient  building  containing  a  ground 
room  only,  and  the  other  half,  upon  the  contiguous  land :  that 
780/.  and  upwards  were  expended  in  setting  up  and  completing 
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Sunderland  the  new  patent  engine,  and  upwards  of  300/.  in  building  the 
Newton,  additional  mill :  that,  at  the  time  such  expenditure  took  place, 
the  bankrupt  was  liable  to  be  turned  out  of  possession  at  the  end 
of  the  then  current  year :  that  the  whole  of  the  new  patent  engine 
and  the  materials  of  the  new  mill  might  be  removed,  without  the 
slightest  injury  to  the  demised  premises  :  that  the  deponents  had 
been  informed  and  believed  that  the  cloth  manufactured  by  the 
[  *J">r>  ]  bankrupt  was  made,  manufactured  and  *finished  in  the  said  mill 
and  other  trade  buildings :  that,  when  the  engineer  began  to  set 
up  the  new  mill,  the  engine-house  was  a  complete  shell,  and  con- 
tained no  materials  whatever  except  the  fly-wheel  and  fly-wheel 
shaft,  the  boiler  being  on  the  outside  of  the  engine-house :  that 
the  water  cisterns  formed  no  part  of  the  steam  engine  :  that  the 
boiler  frequently  required  to  be  renewed,  and  that  the  fly-wheel, 
and  fly-wheel  shaft  sometimes  required  to  be  renewed  in  con- 
sequence of  breakages,  but  that  all  those  operations  were  per- 
formed without  producing  any  injury  whatever  to  the  engine 
itself,  to  which  they:  were  only  attached. 

Mr.  Knight  and  Mr.  G.  Richards,  for  the  plaintiffs,  in 
support  of  the  motion,  said  that  it  was  quite  clear,  from  what 
was  stated,  in  the  affidavits,  relative  to  the  new  building,  that  it 
could  not  be  removed :  that  additions  only  had  been  made  to 
the  old  steam  engine :  that  the  parts  of  the  old  engine  that 
remained,  were  essential  parts  of  the  machine :  that  the  altera- 
tions were  made  for  the  purpose  only  of  increasing  the  power, 
and  that  they  were  not  rendered  necessary  by  wear  and  tear. 

Mr.  Pepys  and  Mr.  0.  Anderdon  for  the  defendants,    in 
opposition  to  the  motion : 

The  new  building  was  erected  for  the  purposes  of  trade,  and, 
therefore,  it  may  be  removed,  although  it  was  let  into  the  ground. 
The  engineer  and  all  the  workmen  swear  that  the  steam  engine 
now  on  the  premises,  is  a  new  engine,  although  it  was  attached 
to  part  of  the  old  work.  If  it  is  so  unattached  as  to  be  capable 
of  being  removed  without  injury  to  what  remains,  there  is  no 
doubt  that  it  may  be  removed. 

[  456  ]  The  cases  cited  in  the  course  of  the  argument  were  Pen  ton  v. 
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Robart,}  Elives  v.  Maw,  I   Thresher  v.  The  East  London   Water-  Sundkbland 
works  Company, §  Storer  v.  Hunter. \\  Newton. 

The  Vice-Chancellor  : 

The  question  upon  this  motion  for  an  injunction  must  be 
determined  by  the  covenant  in  the  lease. 

By  the  lease  a  messuage,  mill,  and  certain  buildings,  together 
with  a  steam  engine,  and  other  articles,  were  demised  by  the 
plaintiffs,  to  the  bankrupt,  for  a  term  not  yet  expired :  and  the 
tenant  entered  into  the  following  covenant  to  repair.  (His  Honor 
here  read  the  covenant.)  It  is  admitted  that  part  of  the  building 
existed  at  the  time  of  the  demise,  and  that  it  was  increased  both 
laterally  and  upwards.  The  tenant  removed  what  is  called  the 
engine,  which  is  detachable  from  the  boiler  and  other  works,  and 
substituted  a  new  engine.  If  the  engine  had  been  worn  out  by 
wear  and  tear,  there  would  have  been  no  obligation  on  the 
tenant,  to  renew  it:  but  the  tenant  takes  away  the  existing 
engine,  and  substitutes  another  for  it,  which  was  of  greater  power 
than  the  old  engine.  The  substituted  engine  is,  in  my  opinion, 
subject  to  the  stipulations  in  the  lease,  as  to  the  old  engine.  It 
can  only  be  considered  as  a  more  extensive  repair  of  the  old 
engine.  With  respect  to  the  new  building,  that  too  must  be 
protected  by  the  same  covenant  as  protected  the  old  one.  I  am, 
therefore,  of  opinion  that  I  cannot  allow  the  assignees  to  remove 
either  the  engine  or  the  *new  building,  and  consequently  I  shall  [  *W7  ] 
grant  the  injunction,  the  plaintiffs  undertaking  to  bring  such 
action  as  they  may  be  advised ;  and  the  defendants  must  admit 
at  the  trial,  that  they  have  removed  the  new  part  of  the  engine, 
and  the  new  part  of  the  building. 


BOLTON  v.  CORPORATION   OF  LIVERPOOL.  issi. 

(3  Simons,  467-^*90.)  

Production  of  documents. 

[For  the  report  of  this  case  on  appeal  see  1  Mylne  &  Keen,  88.] 

t  6  R.  R.  376  (2  East,  88).  §  26  B.  R.  486  (2  B.  &  C.  608). 

t  6  R.  R.  523  (3  East,  38).  ||  3  B.  &  C.  368. 
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1830.  BALM  v.  BALM. 

June  15. 
(3  Simons,  492-493.) 

Shat^wri  r 

v  mQ    ''  A  testator  bequeathed  his  residuary  estate  to  trustees,  upon  trust  to 

,  "    ",  transfer  the  same  unto  his  great-nephews  and  nieces;  the  shares  of  the 

boys  to  be  transferable  to  them  at  21,  and  those  of  the  girls  at  21  or 

marriage,  and  to  accumulate  for  them  in  the  meantime,  with  benefit  of 

accruer  and  survivorship:   and,  in  case  of  the  death  of  all  the  §aid 

children  except  one,  before  their  shares  became  vested,  then  upon  trust 

to  transfer  the  whole  to  the  survivor,  at  the  age  or  time  aforesaid : 

Held,  that  a  great-nephew  born  after  the  testator's  death,  but  before 

any  of  his  other  great-nephews  or  nieces  attained  21  or  married,  was 

entitled  to  a  share  of  the  testator's  residuary  estate. 

Richard  Balm,  by  his  will  dated  the  17th  August,  1815, 
gave  the  residue  of  his  personal  estate  to  his  executors,  upon 
trust  to  invest  the  same  in  the  funds,  in  their  names,  upon 
trust  to  pay,  transfer,  and  make  over,  the  said  stocks,  funds  and 
securities,  unto  and  equally  between  his  great-nephews  and  nieces, 
the  children  of  his  nephew  John  Balm,  and  their  respective 
executors,  administrators,  and  assigns,  the  shares  of  the  boys  to 
be  payable  and  transferable  to  them  at  their  respective  ages  of 
twenty-one  years,  and  those  of  the  girls,  at  that  age  or  day  of 
marriage,  which  should  first  happen,  and  to  accumulate  for  them 
in  the  mean  time,  with  the  usual  benefit  of  accruer  and  survivor- 
[  *493  ]  ship  in  case  of  the  death  of  any  or  *either  of  them  under  the 
age  or  time  aforesaid :  and,  in  case  of  the  death  of  all  the  said 
children  except  one,  before  their  shares  of  the  said  residue 
became  vested  interests,  then  to  pay,  transfer  and  make  over 
the  whole  of  the  said  stocks,  funds  and  securities,  with  the 
dividends  and  accumulations  thereof,  unto  such  only  surviving 
child,  at  the  age  or  time  aforesaid. 

The  testator  died  on  the  80th  of  October,  1815,  at  which  time 
John  Balm  had  issue  two  sons  and  three  daughters,  who  were 
the  plaintiffs  in  the  cause.  In  October,  1816,  and  whilst  all 
those  children  were  under  age  and  unmarried,  he  had  another 
son  born,  namely,  the  defendant  Thomas  Sherwood  William  Balm. 

The  question  was  whether  T.  S.  W.  Balm  was  entitled  to  par- 
ticipate, with  his  brothers  and  sisters,  in  the  residuary  personal 
estate  of  the  testator  Richard  Balm,  or  whether  his  brothers  and 
sisters  were  exclusively  entitled  thereto. 
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Mr.  Barber,  for  the  plaintiffs,  the  children  of  John  Balm 
born  in  the  lifetime  of  the  testator. 


Balm 

r. 
Balm. 


Mr.  Rawlins,  for  the  defendant  T.  S.  W.  Balm,  cited  Gilmore 
v.  Severn  A 

The  Vice-chancellor  : 

The  testator,  here,  has  put  a  construction  on  the  word  "vested :" 
and,  according  to  that  construction,  there  is  no  vesting  until  a 
boy  attains  twenty-one,  or  a  girl  marries.  Declare  that  the 
personal  estate  of  the  testator,  R.  Balm,  became  and  is  divisible 
amongst  the  plaintiffs  and  the  defendant  T.  S.  W.  Balm. 


CLAEKE   v.  BOYLE.* 

(3  Simons,  499—503.) 

A.  conveys  an  estate  to  B.,  in  consideration  of  B.  entering  into  the 
covenants  contained  in  the  deed,  for  paying  an  annuity  to  A.,  and 
3,000/.  to  certain  persons  in  the  event  of  his,  B.'s,  marrying :  Held,  that 
the  covenants  did  not  create  a  lien  on  the  estate. 

By  indentures  of  lease  and  release  of  the  21st  and  22nd  of 
January,  1818,  the  release  reciting  that  George  Hankinson  had 
agreed  to  convey,  to  Charles  Hankinson  the  hereditaments  therein 
described,  in  consideration  of  Charles  Hankinson  entering  into 
the  covenants  therein  contained,  for  payment  to  George  Hankinson, 
during  his  life,  of  an  annuity  of  60!.,  and  also  in  consideration 
of  Charles  Hankinson  entering  into  the  other  covenant  therein- 
after contained  :  it  was  witnessed  that,  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  covenants  of  the  said 
Charles  Hankinson,  to  the  effect  in  the  said  indenture  contained, 
George  Hankinson  conveyed  the  hereditaments  to  Charles  Han- 
kinson in  fee.  And  it  was  further  witnessed  that,  in  pursuance 
of  the  agreement  on  the  part  of  Charles  Hankinson  for  entering 
into  such  covenants  as  aforesaid,  he,  the  said  Charles  Hankinson 
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Clarke      did,  for  himself,  bis  heirs,  executors  and  administrators,  covenant 

V. 

Royle.  with  George  Hankinson,  his  heirs  and  assigns,  that  he  the  said 
Charles  Hankinson,  his  heirs,  executors,  administrators  and 
assigns,  would  pay,  to  George  Hankinson,  an  annuity  of  601.  for 
his  life,  the  first  payment  to  be  made  on  the  25th  of  March  then 
next :  and  Charles  Hankinson,  for  himself,  his  heirs,  executors 
and  administrators  further  covenanted  with  George  Hankinson, 

[  *500  ]  his  heirs  and  assigns  that,  in  case  Charles  *Hankinson  should 
happen  to  marry,  he,  his  heirs,  executors,  administrators  or 
assigns  would,  within  12  calendar  months  afterwards,  pay,  in 
such  proportions  and  in  such  manner  as  George  Hankinson 
should  think  proper,  the  sum  of  8,000i.  unto  James  Hankinson, 
Sam.  Hankinson,  Aaron  Hankinson,  and  the  children  of  Mary 
Islam,  and  certain  other  persons. 

Under  these  deeds  Charles  Hankinson  entered  into  possession 
of  the  estates  conveyed  to  him,  and  regularly  paid  the  annuity  of 
601.  to  George  Hankinson  down  to  the  3rd  of  June,  1827,  when 
George  Hankinson  died.  In  March,  1826,  Charles  Hankinson 
became  a  bankrupt,  and  the  plaintiff  was  chosen  his  assignee. 
In  November,  1826,  the  bankrupt's  estates  were  sold  by  auction, 
and  Lot  1  was  purchased  by  the  defendant.  He  refused  to  com- 
plete his  purchase,  on  the  ground  that  the  covenant  in  the 
indenture  of  the  22nd  of  January,  1818,  for  payment  of  the 
8,000Z.,  in  the  event  therein  mentioned,  was  not  merely  a  personal 
covenant  of  Charles  Hankinson,  but  was  a  lien,  by  way  of  charge, 
on  the  purchased  premises,  and,  consequently,  that  the  title  was, 
on  that  account,  defective. 

The  present  suit  was  instituted  to  compel  a  specific  perform- 
ance of  the  agreement  for  the  purchase. 

Mr.  Lovat  for  the  plaintiff : 

It  could  not  be  the  intention  of  the  parties  to  the  deeds  of 
January,  1818,  that  the  purchaser  should  not  have  the  complete 
dominion  over  the  estate,  until  the  death  of  the  seller.  With 
respect  to  the  covenant  to  pay  the  3,000Z.,  the  contract  was  not 
a  contract  to  sell  for  8,(XXM.,  but  for  a  covenant  to  pay  8,00OZ., 
[  •soi  ]  in  an  *event  that  might  or  might  not  happen.  Could  it  be 
intended  that  Charles  Hankinson  should  not  have  the  dominion 
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over  the  estate  until  his  death ;  for,  until  that  event,  it  was  clabke 
uncertain  whether  the  8,000Z.  would  or  would  not  become  pay-  royle. 
able.  Besides,  this  was  a  covenant  to  pay  the  8,000Z.  to  third 
persons,  and  not  to  the  covenantee.  How  could  a  lien  be  created 
on  behalf  of  third  persons  ?  The  case  of  Tardiffe  v.  Scmghan\ 
will  be  cited  for  the  purchaser.  But  that  case  was  disapproved 
of  by  Lord  Eldon,  in  his  judgment  in  Mackrethv.  Symmom:l 
Winter  v.  Lord  Anson§  is  directly  in  point. 

Mr.  Phillimore  for  the  defendant : 
There  was  no  consideration  paid  for  the  conveyance  of  January, 
1818 ;  but  the  consideration  was  the  grant  of  the  annuity,  and 
the  covenant  to  pay  the  8,000Z.  This  affords  a  strong  presump- 
tion that  the  parties  intended  that  there  should  be  a  lien  on  the 
estate,  both  for  the  annuity,  and  the  sum  in  gross.  It  appears, 
from  the  witnessing  part  of  the  release,  that  the  consideration 
has  been  satisfied  in  part  only,  and  that  it  will  not  be  wholly 
satisfied  until  the  sum  of  3,000/.  is  paid. 

(The  Vice-Chancellor  :  Can  you  cite  any  case  where  the 
consideration  for  a  purchase  has  been  an  annuity  and  a  sum 
payable  on  a  contingency,  for  both  of  which  securities  are  given, 
and  it  has  been  held  that  the  vendor  had  a  lien  on  the  land  for 
the  annuity  and  sum  of  money  ?) 

The  case  of  Tardiffe  v.  Scrughan  is  a  very  important  decision        [  502  ] 
with  reference  to  the  present  question. 

The  Vice-Chancellor  : 

It  appears  to  me  that  Lord  Eldon,  in  Mackreth  v.  Symmons, 
expressly  overruled  the  decision  in  Tardiffe  v.  Scrughan.  Besides, 
the  case  now  before  me  is  not  similar  to  Tardiffe  v.  Scruglian; 
for,  in  that  case  there  was  simply  a  bond  given  for  the  annuity. 
But  here  the  parties  expressly  recite  that  George  Hankinson  had 
agreed  to  convey,  the  estates,  to  Charles  Hankinson,  in  considera- 
tion of  his  entering  into  the  covenant  for  payment  of  the  annuity, 
and  in  consideration  of  his  entering  into  the  other  covenant 

t  1  Br.  C.  C.  423,  cited.  §  27  R.  R.  117  (3  Russ.  488). 
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Clarke  thereinafter  contained.  So  that  the  release  states,  distinctly,  the 
Roylk.  two  circumstances  that  form  the  consideration :  and  then  it  is 
witnessed  that,  in  consideration  of  the  covenants,  of  Charles 
Hankinson,  in  the  indenture  contained,  George  Hankinson  con- 
veys the  premises  to  him.  And  then  it  is  further  witnessed  that, 
in  pursuance  of  the  agreement,  on  the  part  of  Charles  Hankinson, 
for  entering  into  such  covenants  as  aforesaid,  &c.  So  that  the 
deed  plainly  marks  out  that  the  consideration,  on  the  one  side, 
was  the  conveyance  of  the  estate,  and,  on  the  other,  the  entering 
into  the  covenants*  Then  why  am  I  to  declare  that,  in  respect 
of  this  annuity,  and  of  the  sum  which  is  payable  on  a  contingency, 
and  which,  therefore,  never  may  be  payable,  there  is  to  be  a  lien 
on  the  purchased  estates  ?  Why  should  I  go  farther  than  any 
of  the  cases  that  have  been  hitherto  decided  upon  the  subject  of 
lien  on  purchased  estates,  and  do  that  which  appears  to  be 
contrary  to  the  intention  of  the  parties  ?  I  consider  that  this 
case  is  decided  by  the  authority  of  Winter  v.  Lord  Anson.  *  *  * 
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PLATT   v.  PLATT.  f  183°- 

May  22. 
(3  Simons,  503—513.)  june  22. 

Testator  bequeathed  10,000/.  to  trustees,  in  trust  to  pay  the  interest  to 
his  daughter,  for  life.    Provided  that,  when  she  married,  one  moiety  of  v.-C.     ' 

the  10,000/.  should  be  paid  to  her  or  her  husband,  and  that  the  other  r  593  ] 
moiety  should  be  held  in  trust  to  pay  the  interest  to  his  daughter  for 
life,  and,  after  her  decease,  in  trust  for  her  children,  and,  if  she  had  no 
children,  then  to  sink  into  the  residue  of  his  personal  estate,  which  he 
gave  to  his  two  sons.  The  daughter  married  during  the  testator's  life- 
time, and  the  testator  settled  10,000/.  in  trust  for  his  daughter  for  life, 
for  her  separate  use,  and,  after  her  decease,  in  trust  for  her  husband  for 
life,  and,  after  the  decease  of  the  survivor,  in  trust  for  the  children  of 
the  marriage  as  the  husband  and  wife  should  jointly  appoint ;  and,  in 
default  of  such  joint  appointment,  then  as  the  survivor  should  appoint ; 
and,  in  default  of  any  appointment,  then  in  trust  for  the  issue  of  the 
marriage ;  and,  on  failure  of  such  issue,  then  in  trust  for  the  issue  of 
the  testator  living  at  the  death  of  the  survivor  of  the  husband  and 
wife :  Held,  that  the  provision  made  by  the  settlement  was  a  satisfaction 
of  the  legacy. 

Thomas  Platt,  Esq.,  by  his  will,  dated  the  21st  of  February, 
1826,  bequeathed,  to  trustees,  two  sums  of  10,000/.,  and  10,000/. 
in  trust,  to  invest  the  same  separately  in  their  names  in  the 
public  funds,  and  to  stand  possessed  of  one  of  the  said  sums  of 
10,000/.  [and  the  securities  whereupon  the  same  should  be 
invested,  in  trust,  during  the  life  of  his  daughter,  Mary  Platt,  or 
until  she  should  be  married,  to  pay  the  *income  thereof  to  his  [  *W4  ] 
said  daughter,  and  to  stand  possessed  of  the  other  of  the  said 
sums  of  10,000/.,  and  the  securities  whereupon  the  same  should 
be  invested,  in  trust,  during  the  life  of  his  daughter,  Sarah  Platt, 
or  until  she  should  be  married,  to  pay  the  income  thereof  to  her, 
and  when  and  so  soon  as  either  of  his  said  daughters  should 
marry,  then  one  moiety  of  the  said  principal  sum  of  10,000/., 
securities  and  funds,  to  the  income  whereof  each  such  daughter 
should  have  been  previously  entitled,  should  belong  to,  and  be 
paid  and  transferred  to  her  or  her  husband;  and  the  other 
moiety  should  be  held  by  his  trustees,  in  trust  to  pay  the  income 
to  such  daughter,  for  her  life,  (but  not  for  her  sole  or  separate 
use,  so  as  to  exclude  her  husband) ;  and,  after  her  decease,  upon 
trust  to  divide  such  moiety  to  and  amongst  the  child  or  children 
of  such  daughter,  in  equal  shares  and  proportions,  if  more  than 

t  Montague  v.  Montague  (1852)  15  Beav.  565. 


* 


198  1830.     CH.     3  SIM.  504—506.  [r.r. 


Platt       one,  the  same  to  vest,  in  such  child  or  children,  at  her  or  their 

Platt.  respective  ages  of  21  years,  with  survivorship  between  them  in 
case  of  death  under  that  age,  and  with  power  to  apply  the 
income  thereof  in  or  towards  the  maintenance  and  education  of 
such  child  or  children,  according  to  their  presumptive  shares  in 
the  principal ;  and,  if  there  should  be  no  such  child,  or  none  who 
should  attain  the  said  age,  then  he  directed  that  such  moiety, 
with  all  the  accumulations  from  the  income  thereof,  should  sink 
into,  and  be  considered  as  part  of  his  residuary  personal  estate, 

[  *505  ]  and  so,  in  like  manner,  upon  the  marriage  *of  any  other  of  his 
said  daughters  as  to  the  10,000/.,  to  the  income  whereof  she 
should  have  been  previously  entitled] .  Provided  that,  in  case 
his  said  daughters,  or  either  of  them,  should  depart  this  life 
without  having  been  married,  then  the  sum  of  10,000f.  bequeathed 
for  the  benefit  of  such  daughter  so  dying  unmarried,  and  the 
funds  whereupon  the  same  should  be  invested,  and  all  accumu- 
lations in  respect  thereof,  should  sink  into  and  be  disposed  of  as 
part  of  his  residuary  personal  estate,  and  so  and  in  like  manner 
upon  the  decease  (without  having  been  married)  of  any  other  of 
his  daughters.  And  the  testator  gave  the  residue  of  his  real 
and  personal  estate  and  effects  to  the  same  trustees,  in  trust  [to 
pay  the  same  unto  his  two  sons,  the  defendants,  Thomas  Pell 
Platt  and  George  Platt,  equally  to  be  divided  between  them,  as 
tenants  in  common,  and  not  as  joint-tenants,]  in  case  they 
should  both  survive  him,  but,  in  case  either  of  them  should  die 
in  his  lifetime,  without  leaving  issue  living  at  the  testator's 
decease,  or  born  in  due  time  afterwards,  then  upon  certain  other 
trusts  in  the  will  mentioned,  which  failed  of  taking  effect  by  the 
death  of  the  testator  in  the  lifetime  of  his  two  sons,  Thomas  Pell 
Platt  and  George  Platt. 

In  May,  1828,  Mary  Platt,  one  of  the  daughters  of  the  testator, 
intermarried  with  William  Stone  ;  and,  in  contemplation  of  such, 
marriage,  the  testator,  by  his  bond,  bearing  date  the  21st  of  May, 
1828,  became  bound,  to  certain  persons,  in  the  penal  sum  of 
20,000/.,  with  a  condition  to  be  void  on  payment,  by  the  executors 

[  *506  ]  *or  administrators  of  the  testator,  to  the  obligees,  of  the  sum  of 
10,000L,  within  twelve  calendar  months  next  after  the  decease  of 
the  testator,  or  otherwise,  in  the  event  of  the  intended  marriage 
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not  taking  place.     And,  by  an  indenture  of  settlement,  of  even       Platt 
date  with  the  bond,  and  made  between  the  testator  and  Mary       plItt. 
Piatt,  his  daughter,  of  the  first  part,  William  Stone  of  the  second 
part,  and  the  obligees  of  the  third  part,  after  reciting  the  intended 
marriage,  it  was  declared  that  the  obligees  should  stand  possessed 
of  the  bond,  and  of  the  10,000/.  secured  thereby,  upon  trust  to 
recover  and  receive  the  10,000/.  [and  to  invest  the  same,  upon 
Government  securities,  and  to  stand  possessed  thereof,  upon  trust, 
from  time  to  time,  during  the  life  of  Mary  Stone,  to  pay  the 
income  of  the  said  securities  unto  such  persons,  as  she,  from 
time  to  time,  during  her  life,  notwithstanding  her  coverture,  (but 
not  by  way  of  anticipation)  should,  by  writing,  appoint ;  and,  in 
default  of  appointment,  upon  trust,  to  pay  the  same  into  the 
proper  hands  of  Mary  Stone,  for  her  separate  use ;  and  after  the 
decease  of  Mary  Stone,  during  the  life  of  William  Stone,  (if  then 
living),  to  pay  the  said  income  to  him,  or  his  assigns,  and,  after 
the  decease  of  the  survivor  of  Wm.  Stone  and  Mary  Stone,  to 
pay  and  transfer  the  trust  funds  unto  all,  or  any  one  or  more  *of       [  *507  ] 
the  children,  of  William  Stone  and  Mary  Stone,  and  such  children 
or  child  of  any  then  deceased  child  or  children,  and  all  and  every, 
or  any  such  one  or  more  of  such  children,  and  other  issue  as 
aforesaid,  as  William  Stone  and  Mary  Stone,  by  any  deed  or 
writing,  should  jointly  appoint ;  and,  in  default  of  such  appoint- 
ment, then  as  the  survivor  of  them  the  said  William  Stone  and 
Mary  Stone,  at  any  time  or  times,  by  any  will  or  testamentary 
writing,  should  appoint ;  and,  in  default  of  such  appointment,  in 
trust  to  pay  or  transfer,  the  said  trust  funds,  unto,  or  amongst  all 
and  every  the  child  or  children  of  the  said  William  Stone  and 
Mary  Stone,  equally  the  shares  of  such  of  them  as  should  be 
daughters,   to  be  paid  *at  21  or  marriage,  which  should  first      [  *608  ] 
happen,  and  the  shares  of  sons  at  21  years,  unless  such  time  or 
times  respectively  should  happen  in  the  lifetime  of  William  Stone 
and  Mary  Stone,  or  the  survivor  of  them ;  and,  in  that  case  it 
was  directed  that  such  shares]  should  be  vested  and  transferable, 
but  should  not  be  assigned  until  after  the  death  of  the  survivor 
of  them  the  said  William   Stone  and  Mary  Stone.     And  the 
settlement  contained  clauses  of  survivorship,  and  accruer,  and 
hotchpot,  and  for  the  maintenance,  education  and  advancement 
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Platt  of  the  child  and  children  of  the  marriage  by  and  out  of  the 
Platt.  dividends  and  interest  of  the  said  trust  funds,  and  for  the 
advancement  of  any  son  or  sons  out  of  the  principal  trust  funds, 
and  for  the  accumulation  of  the  residue  of  the  dividends  and 
interest  thereof.  And  it  was  thereby  declared  that,  [in  default 
of  such  children  as  aforesaid  the  trustees  should  stand  possessed 
of  the  trust  funds,  upon  trust,  after  the  decease  of  the  survivor 
of  William  Stone  and  Mary  Stone,  to  pay  the  same  to]  all  and 
every  the  child  and  children  of  the  testator,  then  born  or  there- 
after to  be  born,  who  should  be  living  at  the  decease  of  the 
survivor  of  Mary  Stone  and  William  Stone,  and  such  want  or 
[  *509  ]  failure  of  issue  as  *aforesaid,  and  the  issue  then  living  of  such 
of  them  as  should  have  died  in  the  lifetime  of  Mary  Stone  and 
William  Stone,  or  the  survivor  of  them,  or  of  the  issue  of  the 
marriage,  if  any,  to  be  divided  amongst  them,  if  more  than  one, 
per  stirpes,  and  not  per  capita.  And  it  was  thereby  provided  that, 
in  case  any  son  or  sons  of  William  Stone  by  Mary  Stone  should 
depart  this  life  under  the  age  of  21  years,  leaving  issue  living  at 
the  time  of  his  or  their  death,  then  the  issue  of  each  such  son  so 
dying,  in  equal  proportions,  if  more  than  one,  should  be  entitled 
to  his  or  their  father's  share. 

The  testator  died  in  February,  1829. 

The  bill  was  filed  by  Jane  Platt,  the  widow  and  executrix  of  the 
testator,  against  Thomas  Pell  Platt  and  George  Platt,  the  sons 
and  executors  of  the  testator,  and  against  Mr.  and  Mrs.  Stone, 
and  their  infant  child ;  and  also  against  the  persons  who  were 
the  obligees  in  the  bond,  and  trustees  of  the  settlement  executed 
on  the  marriage  of  Mr.  and  Mrs.  Stone.  The  question  in  the 
cause  was,  whether  Mr.  and  Mrs.  Stone  were  entitled  to  claim  the 
10,0001.  under  the  will,  and  also  the  sum,  to  the  same  amount, 
secured  by  the  bond  and  settlement,  or  whether  the  latter  was  a 
satisfaction  of  the  former. 

The  Solicitor 'General  and  Mr.  Sidebottom,  for  the  defendants, 
Thomas  Pell  Platt  and  George  Platt : 

Although  there  is  a  material  difference  between  the  provision 
made  by  the  will  and  the  provision  under  the  settlement,  still  the 
one  is  a  satisfaction  of  the  other.     The  sum  given  by  the  will  is 


vol.  xxx.]  1880.     CH.     8  SIM.  509—512.  201 


t  6  B.  E.  173  (7  Yes.  508).  §  1  P.  Wms.  681. 

t  11B.E.  48(17  Vee.  184). 


a  marriage  portion,  and  so  is  the  provision  made  by  the  settle-        Platt 
ment.     The  Modification  is  quite  immaterial :  Trimmer  v.  Bayne.  t       platt. 

[  '510  ] 

3/r.  Pepys  and  Mr.  WUbraham  for  the  defendants,  Mr.  and 
Mrs.  Stone : 

[The  provisions  and  the  interests  of  the  parties  under  the  two 
instruments,  are  totally  different.  The  residuary  legatees  ought 
not  to  be  deprived  of  their  interests  under  the  will.  The  testator 
has  permitted  the  gift  by  the  will  to  remain  until  his  death.] 

The  Solicitor-General,  in  reply  [cited  in  Hartoppv.Hartoppl] : 

As  to  the  disposition  in  favour  of  the  residuary  legatees,  it  is        [  511  ] 
an  incident  only  to  the  gift ;  for  they  are  not  the  objects  of  the 
gift.     The  sole  question  is,  whether  both  the  provisions  are,  or 
are  not,  marriage  portions. 

The  Vice-Chancellor  :  ^w  22. 

This  bill  is  filed  by  Jane  Platt,  who  was  one  of  the  executors 
of  the  testator,  against  William  Stone  and  Mary  his  wife,  and 
the  residuary  legatees :  and  the  question  between  the  residuary 
legatees  and  the  defendants  Stone  and  his  wife,  is,  whether  they 
are  entitled  both  to  the  legacy,  and,  also,  to  the  sum  secured  by 
the  bond. 

Now  it  is  a  settled  rule  of  this  Court,  where  a  legacy  is  given 
to  a  child  in  such  a  form  as  to  shew  that  it  was  intended  as  a 
portion,  and  there  is  a  subsequent  advance,  by  the  father,  to  the 
child,  in  the  nature  of  a  portion,  that  the  subsequent  advance 
should  be  an  *ademption  of  the  legacy.  The  Court  is  not  in  the  [  *512  J 
habit  of  attending  to  small  circumstances,  so  as  to  be  induced  to 
break  into  the  rule.  That  has  been  decided  in  the  case '  of 
Hartop  v.  Whitmore,%  where,  (according  to  the  facts  of  the  case, 
as  they  appear,  not  by  the  report,  but  by  the  statement,  in  the 
note,  from  the  Registrar's  book),  there  was  a  legacy  of  800Z.  given, 
and  a  payment  made  by  the  father  of  2002.,  and  it  was  held  that 
that  payment  should  be  considered  as  an  ademption  of  the  legacy. 


r 
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Platt  Lord  Eldon,  unreasoning  on  the  case  of  Ex  parte  Pye,\  goes 

Platt.  bo  far  as  to  say  that,  if  a  legacy  had  been  given  of  10,000J.  by  the 
will,  an  advance  and  settlement  afterwards  made  of  5,000/.,  it 
might  be  considered  as  an  ademption  of  the  legacy.  I  mention 
that,  because  it  does  appear,  in  this  case,  that  the  sum  which  the 
child  is  to  take,  by  virtue  of  the  settlement,  is  not,  in  the  event 
of  failure  of  the  issue  of  the  marriage,  to  go  in  the  same  way  as 
it  would  have  gone  according  to  the  disposition  of  the  will.  There 
is  some  difference  in  that  respect ;  but  I  apprehend  that  it  is  not 
a  material  difference,  certainly  not  so  material,  as  between  200/. 
and  300/.,  or  10,000/.  and  5,000/. 

According  to  the  reasoning  of  Lord  Hardwicke,  in  the  case  of 
Alley n  v.  Alley  n, I  it  would  appear  that,  if  the  fund  was  given  to 
the  child,  for  life  only,  that  should  not  be  considered  as  an  ademp- 
tion of  the  legacy  given  to  the  child  by  the  will.  I  take  it  that 
that  doctrine  is  not  applicable  to  cases  where,  though  the  interest 
[  *5is  ]  of  the  fund  is  given  to  the  child  for  life  *only ;  yet  it  happens  to 
be  a  part  of  the  case  that  the  fund  itself  is  settled  in  such  a  way 
as  that  the  interest  is  given  to  the  intended  husband  for  his  life, 
with  remainder  to  the  children,  in  such  a  form  that,  if  the  children 
should  attain  21,  they  would  become  absolutely  entitled  to  the 
fund. 

My  opinion  is  that  I  am  bound  to  say,  looking  at  the  several 
cases  that  have  been  decided  upon  the  point,  that  the  bond  and 
the  settlement  must  be  taken  as  a  satisfaction  of  the  legacy,  and 
that  the  parties  are  not  entitled  to  receive  the  legacy. 


i83o.  BRAY  v.  HAMMERSLEY. 

May  24,  (3  Simons,  513—519.)     . 

[Affirmed  on  appeal  to  the  House  of  Lords  under  the  name  of 
Bray  v.  Bree,  the  report  of  which  appeal  in  2  CI.  &  Fin.  453,  will 
be  found  in  a  later  volume  of  the  Revised  Reports.] 

t  11  B.  R.  173  (18  Ves.  140).  t  2  Yes.  Sen.  37. 
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JUDD  v.  JUDD.f  "so. 

June  22. 

HUNTER  v.  JUDD.  isss. 

Aug.  6. 
(3  Simons,  525—532  ;  4  Simons,  455—461 ;  S.  C.  nom.  Judd  v.  Holla,  

8  L.J.  Ch.  119.)  Shadwkll, 

V  -C 
A  testator  bequeathed  his  residuary  estate  to  trustees,  in  trust  to  pay         r   '    ' 

the  income  of  one  third  part  to  his  daughter  Sarah,  for  life,  and  upon 
her  death,  to  stand  possessed  of  that  third  in  trust  for  her  child  or 
children,  and  to  be  transferred  to  them  on  their  attaining  25 ;  but  in 
casse  his  daughter  should  leave  but  one  child  her  surviving,  then  the 
whole  of  the  one  third  part  to  go  to  such  only  child,  on  his  attaining  25, 
and  be  transmissible  to  his  executors,  and  in  case  his  daughter  should 
leave  no  child  her  surviving,  or  in  case  she  should  leave  a  child  who 
should  not  attain  25,  then  over :  Held,  that  the  children  were  not 
intended  to  take  vested  interests  until  they  attained  25,  and  that,  there- 
fore, the  bequest  to  them  was  void  for  remoteness. 

John  Spiller  by  his  will,  bearing  date  the  15th  day  of 
September,  1815,  devised  and  bequeathed  the  whole  of  his  real 
and  personal  estate  and  effects  unto  his  brother,  William  Spiller, 
and  Charles  Hobbs,  and  to  the  survivor  of  them,  and  to  the  heirs, 
executors,  or  administrators  of  such  survivor,  upon  trust  [*as  to  [  *526  ] 
one  third  part  thereof,  for  his  daughter,  Sarah  Judd,  for  life, 
independently  of  her  then  present  or  any  future  husband,  and, 
upon  the  death  of  his  daughter  Sarah,]  or  in  trust  for  the  child  or 
children  of  the  body  of  his  said  daughter  Sarah,  lawfully  begotten, 
if  more  than  one,  share  and  share  alike,  according  to  the  nature 
and  quality  thereof,  and  to  be  paid,  assigned,  and  transferred  to 
them,  by  his  trustees,  upon  their  severally  and  respectively 
attaining  the  age  of  25  years ;  but,  in  case  his  said  daughter  Sarah 
should  leave  but  one  child  her  surviving,  then  the  whole  of  such 
one  third  part  *  *  should  go  to  and  become  the  property  of 
such  only  child,  upon  his  or  her  attaining  the  age  of  25  years, 
and  be  transmissible  to  *his  or  her  heirs,  executors,  or  adminis-  [  *527  ] 
trators ;  and,  in  case  his  said  daughter  should  leave  no  child  of  her 
body  her  surviving,  or  in  case  she  should  leave  a  child  or  children, 
who  should  not  attain  the  age  of  25  years,  then  he  directed  that  the 
said  one  third  part  *  *  so  bequeathed,  to  his  said  daughter  Sarah, 
for  her  life  and  her  children  as  aforesaid,  should  go  and  accrue 
to  the  survivors  or  survivor  of  them,  his  daughters  Mary  Caroline 
t  Merry  v.  Hill  (1869)  L.  E.  8  Eq.  619. 
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judd        Haswell  and  Lavinia  Spiller,  and  be  subject  to  the  same  trusts, 

.Tudd.  for  the  benefit  of  them  and  their  respective  children,  as  were 
thereinafter  mentioned  and  directed  with  respect  to  their  original 
third  parts  or  shares  therein  given,  devised  and  bequeathed  to 
them :  [And  as  to  one  other  third  part,  he  bequeathed  the  net 
income  to  arise  therefrom,  to  his  daughter  Mary  Caroline  Haswell, 
for  her  life,  independently  of  any  husband,  and  from  and  after 
her  decease  his  trustees  were  to  hold  the  same]  in  trust  for  the 

[  *528  ]  child  or  children  of  the  body  of  his  *said  daughter  Mary  Caroline 
Haswell,  lawfully  to  be  begotten,  if  more  than  one,  share  and 
share  alike,  upon  their  severally  and  respectively  attaining  the 
age  of  25  years,  and  if  she  should  leave  but  one  child  her 
surviving,  who  should  attain  the  age  of  25  years,  then  the  whole 
of  such  one  third  part  *  *  [should  go  to  such  survivor,  his 
or  her  heirs,  executors  or  administrators ;  but,  in  case  there 
should  be  no  such  child  of  her  body  who  should  attain  the  age  of 
25  years,  then  the  said  one  third  part  should  go  to  the  survivors 
or  survivor  of  his  daughters  Sarah  and  Lavinia,  and  be  subject 
to  the  same  trusts,  for  the  benefit  of  them  and  their  respective 
children,  as  was  therein  mentioned  and  directed  with  respect  to 
their  original  third  parts  or  shares,  in  case  they  or  either  of  them 
should  die  without  a  child  or  leaving  children  who  should  not 
attain  the  age  of  25  years :  And  as  to  the  net  income  of  the 
remaining  equal  third  part,  he  gave  the  same  to  his  said  trustees, 
upon  trust  for  the  use  of  his  daughter  Lavinia  Spiller,  during  her 
life,]  independently  of  any  husband  she  might  intermarry  with, 
and  that,  in  all  things  the  said  one  third  part  of  his  said  residue 
should  go  to  his  said  daughter  Lavinia,  in  the  same  manner  and 
form  as  the  two  third  parts  or  shares  of  the  residue  of  his  estate 
and  effects  were  given  and  bequeathed  to  his  daughters  Sarah 
and  Mary  Caroline  Haswell  for  life ;  and  that,  from  and  after  her 

[  *529  ]  decease,  it  was  his  will  and  desire  that  *his  said  trustees  should 
stand  seised  or  possessed  of  the  said  one  third  part  or  share  of 
his  residuary  estate,  in  trust  for  the  children  of  the  body  of  his 
said  daughter  Lavinia,  lawfully  to  be  begotten,  if  more  than 
one,  share  and  share  alike,  upon  their  severally  and  respectively- 
attaining  the  age  of  25  years ;  and,  if  she  should  leave  but  one 
such  child  her  surviving,  who  should  attain  the  age  of  25  years, 
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then  the  same  to  go  to  such  only  child  upon  his  or  her  attaining  Judd 
the  age  of  25  years,  and  be  an  interest  transmissible  to  his  or  her  judd. 
heirs,  executors  or  administrators  ;  and  in  case  his  said  daughter 
Lavinia,  should  have  no  child  of  her  body  lawfully  begotten,  who 
should  attain  the  age  of  25  years,  then  the  said  one  third  part 
or  share  of  the  said  residue  of  his  real  and  personal  estate  and 
effects  should  go  and  accrue  to  the  survivors  or  survivor  of  them, 
his  said  daughters  Sarah  and  Mary  Caroline,  and  be  subject  to 
the  same  trusts,  for  the  benefit  of  them  and  their  respective 
children,  as  therein  before  mentioned  with  respect  to  the  other 
two  original  third  parts  or  shares  of  the  residue  given  to  his 
daughters  Sarah  and  Mary  Caroline  as  aforesaid :  and,  in 
default  of  issue  of  his  said  three  children  who  should  attain  the 
age  of  25  years,  then  it  was  his  will  and  desire  that  his  trustees 
should  stand  seised  and  possessed  of  the  said  residue  of  his  real 
and  personal  estate  and  effects,  in  trust  for  such  person  and 
persons  as  would  be  his  real  and  personal  representatives,  in 
case  he  had  died  intestate,  and  their  respective  heirs,  executors, 
and  administrators,  absolutely,  for  ever.  Provided  always  that 
it  should  be  lawful  for  his  said  trustees  or  trustee,  as  the  case 
might  be,  from  time  to  time,  at  his  or  their  discretion,  to  pay 
and  apply  all  or  any  part  of  such  rents  and  profits,  or  other 
monies  *as  should  be,  by  virtue  thereof,  in  his  or  their  hands,  in  [  *530  ] 
trust  nevertheless  either  absolutely  or  most  presumptively  for  the 
benefit  or  advantage  of  any  child  or  children  of  his  said  daughters, 
who  should  be  under  the  age  of  25  years,  for  and  towards  the 
maintenance  and  education,  putting  out  apprentice,  advance- 
ment or  preferment  in  the  world,  or  other  necessary  use  or  uses 
of  such  child  or  children  respectively.  And  the  testator  gave 
to  the  husband  who  should  survive  any  or  either  of  his  daughters 
the  sum  of  2001.  per  annum,  during  his  life,  to  be  paid  to  him 
quarterly,  by  his  trustees  or  trustee,  by  even  and  equal  quarterly 
payments  in  the  year,  the  first  of  which  payments  should  begin 
and  be  made  at  the  end  of  three  calendar  months  next  immedi- 
ately after  the  death  of  any  such  deceased  daughter,  and,  in  case 
such  daughter  should  leave  no  child  her  surviving,  then  the  said 
annuity  of  200Z.  should  be  paid  out  of  the  general  residue  of  his 
real  and  personal  estates ;  but,  in  case  such  daughter  should  leave 
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Judd  a  child  or  children  her  surviving,  then  the  said  annuity  of  200Z. 
Judd.  should  be  paid  out  of  the  one  third  part  or  share  of  the  residue 
of  his  said  real  and  personal  estates  so  given  and  bequeathed,  as 
aforesaid,  to  the  children  or  child  of  that  daughter,  after  her 
death,  in  order  that  none  of  his  other  daughters  or  their 
children  should  be  affected  or  prejudiced  thereby  :  and  he 
appointed  his  brother  William  Spiller,  and  Charles  Hobbs 
executors  of  his  will. 

The  testator  died  on  the  31st  of  October,  1817. 

The  bill  was  filed  by  the  eight  children  of  Mrs.  Judd,  two  of 
whom  were  born  in  the  testator's  lifetime,  against  the  trustees  of 
[  *531  J  the  will,  and  also  against  Mr.  and  Mrs.  *Judd,  and  Mr.  and 
Mrs.  Haswell  and  their  children,  and  against  Lavinia  Spiller. 
It  charged  that  the  plaintiffs  took,  under  the  will,  a  vested 
interest  in  the  third  part  of  the  residue  of  the  testator's  real  and 
personal  estate,  and  that  only  the  payment  or  transfer  thereof 
were  postponed  until  the  plaintiffs  should  severally  attain  the 
age  of  25  years.  And  it  prayed  that  the  rights  and  interests 
of  the  plaintiffs  and  all  other  persons  claiming  under  the 
will  and  codicils,  might  be  declared,  and  that  the  residue  of 
the  testator's  real  and  personal  estate  might  be  ascertained 
and  secured. 

The  defendants,  Mr.  and  Mrs.  Judd,  demurred  for  want  of 
equity. 

Mr.  Knight  and  Mr.  G.  Richards  in  support  of  the  demurrer : 

There  is  no  gift  to  the  children  of  Mr.  and  Mrs.  Judd,  until 
the  attainment  by  them  of  the  age  of  25  years:  therefore  the 
primary  gift  is  as  void  as  the  limitation  over.  There  being  here 
no  gift  independent  of  the  time  of  payment,  the  Court  cannot 
hold  the  gift  to  be  immediate  in  vesting,  and  that  the  payment 
only  is  postponed. 

Mr.  Wright  in  support  of  the  bill : 
In  Steadman  v.  Palling ,t  Lord  Hardwicke  says:  "The  rule 
and  distinction  is  that,  if  a  legacy  be  devised  to  one  generally,  to 

t  3  Atk.  423.     See  p.  427. 
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be  paid  or  payable  at  the  age  of  21,  or  any  other  age,  and  the 
legatee  die  before  that  age,  yet  this  is  such  an  interest  vested  in 
the  legatee,  that  *the  executor  or  administrator  may  sue  for  and 
recover  it;  for  it  is  debitum  in  presenti,  though  solvendum  in 
future,  the  time  being  annexed  to  the  payment,  and  not  to  the 
legacy  itself."  In  Leake  v.  Robinson\  the  gift  was  different  from 
what  it  is  in  this  case ;  for  there  the  interest  only  was  given 
until  a  particular  period  ;  but  here  the  principal  is  given  in  the 
first  instance.  In  this  case  too  maintenance  is  given  ;  which,  to 
use  the  language  of  the  Master  of  the  Rolls  in  Hoes  v.  Rossi 
is  always  a  feature  of  vesting.  Some  of  the  children  of  Mr.  and 
Mrs.  Judd  were  born  prior  to  the  testator's  death,  and  others 
subsequently  to  that  event. 


Judd 

r. 
Judd. 

[  "532  ] 


The  Vice-Chancellor  : 

The  gift,  in  case  Mrs.  Judd  should  leave  one  child  only 
her  surviving,  is  clearly  contingent  on  that  child  attaining 
the  age  of  25  years;  and  the  same  construction  must  be  put 
upon  the  gift  in  case  she  should  have  more  than  one  child : 
and,  when  we  look  at  the  bequests  in  favour  of  the  children  of 
Mrs.  Haswell  and  Lavinia  Spiller,  the  question  is  placed  beyond 
all  doubt. 

Demurrer  allowed. 


[After  this  decision  the  plaintiffs  instituted  the  suit  of  Hunter 
v.  Judd,  as  reported  in  4  Simons,  455,  for  the  purpose  of  having 
the  question  reconsidered.  The  following  account  of  the  suit 
of  Hunter  v.  Judd  is  taken  from  that  report :  ] 

*  *  In  1881  Miss  Lavinia  Spiller  died  intestate  and  un- 
married ;  and  her  sister,  Mrs.  Haswell,  administered  to  her  effects. 
Mr.  and  Mrs.  Judd  and  their  children,  and  Mr.  and  Mrs.  Haswell 
and  their  children,  were  defendants  in  the  suit. 


1833. 
August  6. 


[  4  Simons, 
455] 


Sir  Edward  Sugden  and  Mr.  G.  J,  Turner,  for  the  plaintiffs. 

Mr.  Knight  and  Mr.  Q.  Richards,  for  the  defendants  Mr. 
and  Mrs.  Judd  and  Mr.  and  Mrs.  Haswell. 


t  16  B.  E.  16S  (2  Mer.  363). 


%  20  R.  R.  263  (1  J.  &  W.  154). 
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Hunter  Mr.  Pepys  and  Mr.  Shapter,  for  the  children  of  Mr.  and 

Judd.        Mrs.  Judd.     *     *     * 

[456] 

The  Vice-Chancellor  : 

None  of  the  cases  that  have  been  cited  appear  to  me  to  bear 
any  resemblance  to  the  present,  because  they  are  cases  of  one 
single  gift  only ;  whereas,  in  this  case,  it  is  manifest  that  the 
testator's  meaning  cannot  be  ascertained  without  taking  into 
consideration  the  whole  of  his  will. 

In  the  provision  for  the  children  of  Sarah  Judd,  the  testator 
[  **57  ]  declares  that,  upon  the  death  of  his  daughter  *Sarah,  his  trustees 
shall  stand  possessed  of  one  third  of  his  residuary  estate,  in  trust 
for  the  child  or  children  of  the  body  of  his  said  daughter  Sarah, 
lawfully  begotten,  if  more  than  one,  share  and  share  alike, 
according  to  the  nature  and  quality  thereof,  and  to  be  paid, 
assigned  and  transferred  to  them,  by  his  trustees,  upon  their 
severally  and  respectively  attaining  the  age  of  25  years.  If  that 
had  been  all,  nothing  could  have  been  more  plain  than  that  this 
was  a  gift  independently  of  the  time  of  payment.  But  the  sub- 
sequent clauses  prevent  the  rights  of  the  children  from  being 
determined  by  that  clause  alone. 

In  the  next  clause  the  testator  declares  that,  in  case  his  said 
daughter  Sarah  should  leave  but  one  child  her  surviving,  then 
the  whole  of  such  one  third  part  or  share  of  the  residue  of  his 
real  and  personal  estate  and  effects,  should  go  to,  and  become  the 
property  of  such  only  child  upon  his  or  her  attaining  the  age  of 
25  years,  and  be  transmissible  to  his  or  her  heirs,  executors  or 
administrators.  Now  the  testator  could  not  intend  that,  if  there 
were  several  children,  they  should  take  vested  interests  whether 
they  survived  their  mother  or  not,  but,  if  there  were  but  one 
child  who  should  survive,  then  that  such  child  should  only  take 
on  attaining  the  age  of  25  years;  and  yet,  in  the  first  clause, 
nothing  is  said  about  the  children  surviving  the  parent,  whilst  it 
is  declared  that,  if  she  leaves  but  one  child,  the  whole  of  that 
one  third  shall  go  to  that  child  upon  attaining  the  age  of  25  years. 

I  must  here  dissent  from  the  argument  that  the  word  "  pro- 
perty," was  not  used  in  its  correct  sense;  for  I  consider  that, 
[  M68  ]       when  the  testator  declared  that  if  Sarah  should  *  leave  but  one 
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child,  then  the  one  third  should  go  to  and  become  the  property  of  Hunter 
that  child,  upon  his  or  her  attaining  the  age  of  25  years,  and  be  judD. 
transmissible  to  his  or  her  heirs,  executors,  or  administrators, 
he,  in  order  that  there  might  be  no  doubt  as  to  his  intention, 
expressed  himself,  by  way  of  pleonasm,  to  mean  that  the  third 
should  become  the  property  of  the  child  at  that  time,  and,  at 
that  time,  should  become  transmissible  to  its  representatives. 

The  testator  then  gave  the  property  over  to  the  other  branches 
of  his  family,  in  case  his  said  daughter  should  leave  no  child  of 
her  body  her  surviving,  or  in  case  she  should  leave  a  child  or 
children  .who  should  not  attain  the  age  of  25  years ;  by  which,  it 
is  clear  that  the  effect  of  the  first  clause  is  controlled. 

On  the  decease  of  Mrs.  Has  well,  her  third  part  or  share  is 
given  to  her  child  or  children,  if  more  than  one,  share  and  share 
alike,  upon  their  severally  and  respectively  attaining  the  age  of 
25  years ;  and,  if  she  should  leave  but  one  child  her  surviving  who 
should  attain  the  age  of  25  years,  then  the  whole  of  such  one 
third  part  or  share  of  his  residuary  estate  and  effects,  is  to  go  to 
such  survivor,  his  or  her  executors  or  administrators :  but,  in  case 
there  should  be  no  such  child  of  her  body  who  should  attain  the 
age  of  25  years,  then  the  said  one  third  part  or  share  of  his  said 
residuary  estate  is  to  go  and  accrue  to  the  survivors  or  survivor 
of  his  daughters  Sarah  and  Lavinia.     Nothing  is  here  said,  in 
the  limitation  over,  about  Mrs.  Haswell  leaving  children  (as  was 
done  with  respect  to  the  Judds) ;  but  it  is  a  gift  over  in  case 
there  should  be  no  child  who  should  attain  the  age  of  25  years, 
without  making  the  circumstance  *of  the  child  surviving  the       [  *4">9  ] 
mother,  a  term  in  the  gift  over.    However,  it  is  clear  that  the 
testator  intended  that  Mrs.  Haswell's  children  should  be  entitled 
only  in  case  they  survived  her ;  for,  in  the  latter  part  of  the  will, 
he  gives,  to  such  husband  as  should  survive  any  of  his  daughters, 
an  annuity  of  200/.,  and  directs  that,  in  case  such  daughter 
should  leave  no  child  her  surviving,  then  the  annuity  should  be 
paid  out  of  the  general  residue  of  his  real  and  personal  estate ; 
but,  in  case  such  daughter  should  leave  a  child  or  children  her 
surviving,  then  the  said  annuity  of  2002.  should  bo  paid  out 
of  the  one-third  part  or  share  of  the  residue  of  his  real  and 
personal  estates,  so  given  and  bequeathed  as  aforesaid  to  the 
r.r. — vol.  xxx.  14 
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Hunteb  Mr.  Pepy8  and  Mr.  Shapter,  for  the  children  of  Mr.  and 

jtod.        Mrs.  Judd.     *     *     * 

[456] 

The  Vice-Chancellor  : 

None  of  the  cases  that  have  been  cited  appear  to  me  to  bear 
any  resemblance  to  the  present,  because  they  are  cases  of  one 
single  gift  only ;  whereas,  in  this  case,  it  is  manifest  that  the 
testator's  meaning  cannot  be  ascertained  without  taking  into 
consideration  the  whole  of  his  will. 

In  the  provision  for  the  children  of  Sarah  Judd,  the  testator 
[  **57  ]  declares  that,  upon  the  death  of  his  daughter  *Sarah,  his  trustees 
shall  stand  possessed  of  one  third  of  his  residuary  estate,  in  trust 
for  the  child  or  children  of  the  body  of  his  said  daughter  Sarah, 
lawfully  begotten,  if  more  than  one,  share  and  share  alike, 
according  to  the  nature  and  quality  thereof,  and  to  be  paid, 
assigned  and  transferred  to  them,  by  his  trustees,  upon  their 
severally  and  respectively  attaining  the  age  of  25  years.  If  that 
had  been  all,  nothing  could  have  been  more  plain  than  that  this 
was  a  gift  independently  of  the  time  of  payment.  But  the  sub- 
sequent clauses  prevent  the  rights  of  the  children  from  being 
determined  by  that  clause  alone. 

In  the  next  clause  the  testator  declares  that,  in  case  his  said 
daughter  Sarah  should  leave  but  one  child  her  surviving,  then 
the  whole  of  such  one  third  part  or  share  of  the  residue  of  his 
real  and  personal  estate  and  effects,  should  go  to,  and  become  the 
property  of  such  only  child  upon  his  or  her  attaining  the  age  of 
25  years,  and  be  transmissible  to  his  or  her  heirs,  executors  or 
administrators.  Now  the  testator  could  not  intend  that,  if  there 
were  several  children,  they  should  take  vested  interests  whether 
they  survived  their  mother  or  not,  but,  if  there  were  but  one 
child  who  should  survive,  then  that  such  child  should  only  take 
on  attaining  the  age  of  25  years ;  and  yet,  in  the  first  clause, 
nothing  is  said  about  the  children  surviving  the  parent,  whilst  it 
is  declared  that,  if  she  leaves  but  one  child,  the  whole  of  that 
one  third  shall  go  to  that  child  upon  attaining  the  age  of  25  years. 

I  must  here  dissent  from  the  argument  that  the  word  "  pro- 
perty," was  not  used  in  its  correct  sense;  for  I  consider  that, 
[  M58  ]       when  the  testator  declared  that  if  Sarah  should  *leave  but  one 
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child,  then  the  one  third  should  go  to  and  become  the  property  of  Hunter 
that  child,  upon  his  or  her  attaining  the  age  of  25  years,  and  be  judd. 
transmissible  to  his  or  her  heirs,  executors,  or  administrators, 
he,  in  order  that  there  might  be  no  doubt  as  to  his  intention, 
expressed  himself,  by  way  of  pleonasm,  to  mean  that  the  third 
should  become  the  property  of  the  child  at  that  time,  and,  at 
that  time,  should  become  transmissible  to  its  representatives. 

The  testator  then  gave  the  property  over  to  the  other  branches 
of  his  family,  in  case  his  said  daughter  should  leave  no  child  of 
her  body  her  surviving,  or  in  case  she  should  leave  a  child  or 
children  .who  should  not  attain  the  age  of  25  years ;  by  which,  it 
is  clear  that  the  effect  of  the  first  clause  is  controlled. 

On  the  decease  of  Mrs.  Has  well,  her  third  part  or  share  is 
given  to  her  child  or  children,  if  more  than  one,  share  and  share 
alike,  upon  their  severally  and  respectively  attaining  the  age  of 
25  years ;  and,  if  she  should  leave  but  one  child  her  surviving  who 
should  attain  the  age  of  25  years,  then  the  whole  of  such  one 
third  part  or  share  of  his  residuary  estate  and  effects,  is  to  go  to 
such  survivor,  his  or  her  executors  or  administrators :  but,  in  case 
there  should  be  no  such  child  of  her  body  who  should  attain  the 
age  of  25  years,  then  the  said  one  third  part  or  share  of  his  said 
residuary  estate  is  to  go  and  accrue  to  the  survivors  or  survivor 
of  his  daughters  Sarah  and  Lavinia.    Nothing  is  here  said,  in 
the  limitation  over,  about  Mrs.  Haswell  leaving  children  (as  was 
done  with  respect  to  the  Judds) ;  but  it  is  a  gift  over  in  case 
there  should  be  no  child  who  should  attain  the  age  of  25  years, 
without  making  the  circumstance  *of  the  child  surviving  the      [  NB9 ! 
mother,  a  term  in  the  gift  over.    However,  it  is  clear  that  the 
testator  intended  that  Mrs.  Haswell's  children  should  be  entitled 
only  in  case  they  survived  her ;  for,  in  the  latter  part  of  the  will, 
he  gives,  to  such  husband  as  should  survive  any  of  his  daughters, 
an  annuity  of  200?.,  and  directs  that,  in  case  such   daughter 
should  leave  no  child  her  surviving,  then  the  annuity  should  be 
paid  out  of  the  general  residue  of  his  real  and  personal  estate ; 
but,  in  case  such  daughter  should  leave  a  child  or  children  her 
surviving,  then  the  said  annuity  of  2001.  should  be  paid  out 
of  the  one-third  part  or  share  of  the  residue  of  his  real  and 
personal  estates,  so  given  and  bequeathed  as  aforesaid  to  the 

r.r. — vol.  xxx.  14 
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Hunteb  Mr.  Pepys  and  Mr.  Shapter,  for  the  children  of  Mr.  and 

f 

judd.        Mrs.  Judd.     *     *     * 

[456] 

The  Vice-Chancellor  : 

None  of  the  cases  that  have  been  cited  appear  to  me  to  bear 
any  resemblance  to  the  present,  because  they  are  cases  of  one 
single  gift  only ;  whereas,  in  this  case,  it  is  manifest  that  the 
testator's  meaning  cannot  be  ascertained  without  taking  into 
consideration  the  whole  of  his  will. 

In  the  provision  for  the  children  of  Sarah  Judd,  the  testator 
[  *457  ]  declares  that,  upon  the  death  of  his  daughter  *  Sarah,  his  trustees 
shall  stand  possessed  of  one  third  of  his  residuary  estate,  in  trust 
for  the  child  or  children  of  the  body  of  his  said  daughter  Sarah, 
lawfully  begotten,  if  more  than  one,  share  and  share  alike, 
according  to  the  nature  and  quality  thereof,  and  to  be  paid, 
assigned  and  transferred  to  them,  by  his  trustees,  upon  their 
severally  and  respectively  attaining  the  age  of  25  years.  If  that 
had  been  all,  nothing  could  have  been  more  plain  than  that  this 
was  a  gift  independently  of  the  time  of  payment.  But  the  sub- 
sequent clauses  prevent  the  rights  of  the  children  from  being 
determined  by  that  clause  alone. 

In  the  next  clause  the  testator  declares  that,  in  case  his  said 
daughter  Sarah  should  leave  but  one  child  her  surviving,  then 
the  whole  of  such  one  third  part  or  share  of  the  residue  of  his 
real  and  personal  estate  and  effects,  should  go  to,  and  become  the 
property  of  such  only  child  upon  his  or  her  attaining  the  age  of 
25  years,  and  be  transmissible  to  his  or  her  heirs,  executors  or 
administrators.     Now  the  testator  could  not  intend  that,  if  there 
were  several  children,  they  should  take  vested  interests  whether 
they  survived  their  mother  or  not,  but,  if  there  were  but  one 
child  who  should  survive,  then  that  such  child  should  only  take 
on  attaining  the  age  of  25  years;  and  yet,  in  the  first  clause, 
nothing  is  said  about  the  children  surviving  the  parent,  whilst  it 
is  declared  that,  if  she  leaves  but  one  child,  the  whole  of  that 
one  third  shall  go  to  that  child  upon  attaining  the  age  of  25  years. 

I  must  here  dissent  from  the  argument  that  the  word  "  pro- 
perty," was  not  used  in  its  correct  sense;  for  I  consider  that, 
[  *458  ]       when  the  testator  declared  that  if  Sarah  should  *  leave  but  one 
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child,  then  the  one  third  should  go  to  and  become  the  property  of  Hunter 
that  child,  upon  his  or  her  attaining  the  age  of  25  years,  and  be  judd. 
transmissible  to  his  or  her  heirs,  executors,  or  administrators, 
he,  in  order  that  there  might  be  no  doubt  as  to  his  intention, 
expressed  himself,  by  way  of  pleonasm,  to  mean  that  the  third 
should  become  the  property  of  the  child  at  that  time,  and,  at 
that  time,  should  become  transmissible  to  its  representatives. 

The  testator  then  gave  the  property  over  to  the  other  branches 
of  his  family,  in  case  his  said  daughter  should  leave  no  child  of 
her  body  her  surviving,  or  in  case  she  should  leave  a  child  or 
children  who  should  not  attain  the  age  of  25  years ;  by  which,  it 
is  clear  that  the  effect  of  the  first  clause  is  controlled. 

On  the  decease  of  Mrs.  Has  well,  her  third  part  or  share  is 
given  to  her  child  or  children,  if  more  than  one,  share  and  share 
alike,  upon  their  severally  and  respectively  attaining  the  age  of 
25  years ;  and,  if  she  should  leave  but  one  child  her  surviving  who 
should  attain  the  age  of  25  years,  then  the  whole  of  such  one 
third  part  or  share  of  his  residuary  estate  and  effects,  is  to  go  to 
such  survivor,  his  or  her  executors  or  administrators :  but,  in  case 
there  should  be  no  such  child  of  her  body  who  should  attain  the 
age  of  25  years,  then  the  said  one  third  part  or  share  of  his  said 
residuary  estate  is  to  go  and  accrue  to  the  survivors  or  survivor 
of  his  daughters  Sarah  and  Lavinia.     Nothing  is  here  said,  in 
the  limitation  over,  about  Mrs.  Haswell  leaving  children  (as  was 
done  with  respect  to  the  Judds) ;  but  it  is  a  gift  over  in  case 
there  should  be  no  child  who  should  attain  the  age  of  25  years, 
without  making  the  circumstance  *of  the  child  surviving  the      [  nbd  ] 
mother,  a  term  in  the  gift  over.    However,  it  is  clear  that  the 
testator  intended  that  Mrs.  Haswell's  children  should  be  entitled 
only  in  case  they  survived  her ;  for,  in  the  latter  part  of  the  will, 
he  gives,  to  such  husband  as  should  survive  any  of  his  daughters, 
an  annuity  of  200Z.,  and  directs  that,  in  case  such  daughter 
should  leave  no  child  her  surviving,  then  the  annuity  should  be 
paid  out  of  the  general  residue  of  his  real  and  personal  estate ; 
but,  in  case  such  daughter  should  leave  a  child  or  children  her 
surviving,  then  the  said  annuity  of  2001.  should  be  paid  out 
of  the  one-third  part  or  share  of  the  residue  of  his  real  and 
personal  estates,  so  given  and  bequeathed  as  aforesaid  to  the 
R.R. — vol.  xxx.  14 
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h  unter  children  or  child  of  that  daughter.  Now  suppose  that  Mrs.  Haawell 
Judd.  had  had  a  child  who  did  attain  the  age  of  25  years,  and  died  in 
her  lifetime,  if  the  construction  is  that,  by  virtue  of  the  clause 
as  it  stands  in  the  gift  to  the  children,  the  child,  by  reason  of 
attaining  25,  takes  a  vested  interest,  what  is  to  be  done  with  the 
annuity  to  the  husband?  According  to  the  terms  there  used, 
the  husband's  annuity  was  to  be  taken  out  of  the  child's  one 
third,  only  in  the  event  of  the  child  surviving  the  daughter;  but, 
if  the  child  died  in  the  lifetime  of  the  daughter  after  attaining  25, 
and  had  a  vested  interest,  then  the  2002.  must  come  out  of  the 
residue  generally;  and  it  would  operate  upon  the  other  two  thirds, 
and  not  upon  the  one  third  of  that  child  only.  It  is,  therefore, 
perfectly  clear  that  the  testator  has  so  framed  his  will,  that  you 
cannot  construe  one  part  without  looking  at  the  other. 

Then,  when  we  come  to  the  gift  of  the  share  to  the  children 
after  the  death  of  the  daughter  Lavinia,  the  testator  expresses 
[  *4f><>  ]  it  to  be  his  will  and  desire  that  the  trustees  *should  stand  pos- 
sessed of  the  said  one  third  part  or  share  "in  trust  for  the 
children  of  the  body  of  his  said  daughter  Lavinia,  lawfully  to  be 
begotten,  if  more  than  one,  share  and  share  alike,  upon  their 
severally  and  respectively  attaining  the  age  of  25  years ;  and,  if 
she  should  leave  but  one  such  child  her  surviving,  who  should 
attain  the  age  of  25  years,  then  the  same  to  go  to  such  only  child, 
upon  his  or  her  attaining  the  age  of  25  years,  and  be  an  interest 
transmissible  to  his  or  her  heirs,  executors,  or  administrators  ; 
and,  in  case  his  said  daughter  Lavinia,  should  have  no  child  of 
her  body  lawfully  begotten,  who  should  attain  the  age  of  25  years, 
then  the  said  one  third  part  or  share  of  the  said  residue  of  his  real 
and  personal  estate  and  effects,  should  go  and  accrue  to  the  sur- 
vivors or  survivor  of  them  his  said  daughters  Sarah  and  Mary 
Caroline."  Now  here  the  language  differs  from  the  language  in 
which  the  gift  over  is  made  with  respect  to  the  share  of  Mrs.  Judd : 
and  then  the  testator  declares  that  in  default  of  issue  of  his  three 
children  who  should  attain  25,  his  trustees  should  stand  seised  and 
possessed  of  the  said  residue  of  his  real  and  personal  estate  and 
effects,  in  trust  for  his  real  and  personal  representatives.  I  cannot, 
therefore,  but  think  that  the  testator  has  made  it  perfectly  manifest 
that  he  intended  no  child  to  take  absolutely,  except  in  the  event 
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of  its  attaining  the  age  of  25  years,  and  also  surviving  its 
mother. 

The  clause  concerning  maintenance  is  exceedingly  inaccurate, 
and  almost  unintelligible;  but  it  seems  to  afford  additional 
ground  for  inferring  that  the  testator  intended  that  no  child 
should  take  a  vested  interest  in  any  portion  of  the  fund,  before 
it  attained  the  age  of  25  years. 

This,  therefore,  not  being  the  case  of  a  single  gift,  but  being 
accompanied  with  all  that  collateral  matter  which  must  be 
looked  at  to  ascertain  what  is  the  correct  meaning,  I  am  of 
opinion  that  these  children  do  not  take  vested  interests  before 
they  attain  the  age  of  25  years. 

Therefore  declare  that  the  limitations  in  the  testator's  will  in 
favour  of  the  children  are  invalid. 


Hunter 

v. 

Judd. 


[461] 


KIME  v.  WELFITT.t 

(3  Simons,  533—535.) 

A  testator  directed  the  interest  of  his  residue  to  be  paid,  to  his  wife, 
for  the  maintenance  of  herself  and  her  children,  until  the  death  of  her 
father,  when  it  was  to  cease,  and  to  be  accumulated  for  the  children, 
(the  testator  having  understood  that  his  wife's  father  had  made  ample 
provision,  by  his  will,  for  the  testator's  wife  and  children)  and  the 
testator  directed  his  residue,  and  the  accumulations,  to  be  transferred  to 
his  children  when  the  youngest  attained  21,  with  benefit  of  survivorship 
on  their  dying  under  21  and  without  issue,  but  if  having  issue,  then  the 
issue  to  take  the  deceased  parent's  share,  with  a  bequest  over  in  case  all 
the  children  died  under  21,  and  without  issue.  Testator  died  in  the 
lifetime  of  his  wife's  father,  who  died  shortly  afterwards,  without  having 
made  any  provision  for  the  wife  or  children.  The  Court  refused  to 
allow  maintenance  out  of  the  residue  to  the  testator's  infant  children, 
although  the  legatees  over  consented  to  the  application. 

The  Vice-Chancellor  : 

In  this  case,  William  Petch  Kime,  by  his  will,  dated  the  18th 
of  November,  1823,  gave  the  residue  of  his  personal  estate,  and  all 
monies  to  arise  from  the  sale  of  his  real  estates,  and  the  rents  of 
them  until  such  sale,  to  Wm.  Teale  Welfitt  and  Samuel  Welfitt, 


t  Ex  relatione.  The  facts  of  the 
case  are  sufficiently  stated  in  the 
judgment.  [But  see  Chambers  v. 
trvfihciH,  «  R.  R.  m  (11  Ves.  1),  not 


1830. 
June  22. 

Shadwell, 
V.-C. 

[  533  ] 


referred  to  by  the  Vice- Chancellor 
in  this  case,  and  the  remarks  of  Page 
Wood,  V.C.,  Martin  v.  Martin  (18(56) 
L.  R.  1  Eq.  pp.  371,  372.]— O.  A.  S. 
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Kime        upon  trust  to  convert  so  much  thereof  as  should  not  consist  of 
Welpitt.     money,  into  money,  and  invest  the  same  in  Government  or  real 
securities,  and  to  hold  them,  in  trust,  after  payment  of  certain 
annuities  therein  mentioned,  to  pay  the  surplus  of  the  interest, 
dividends,  and  annual  proceeds  thereof  to  his  wife,  for  the  main- 
tenance and  support  of  herself  and  her  children,  and  such  other 
child  or  children  as  might  be  born  after  his  decease,  until  the  death 
of  his  wife's  father,  Thomas  Nowill,  at  which  time  it  was  his  will 
and   mind   that  the  payment  of  such  interest,   dividends   and 
proceeds  should  cease,  and  not  be  paid  to  his  wife,  but  should, 
after  the  death  of  Thomas  Nowill,  accumulate  for  the  benefit  of 
his  said  children,  and  such  other  child  or  children  as  might  be 
[  *534  ]       born  after  his  decease,  until  the  *youngest  of  such   children 
should  attain  his  or  her  age  of  2i  years,  he  having  understood, 
from  Thomas  Nowill,  that  he  had,  by  his  will,  made   ample 
provision  for  his  said  wife  and  children  after  his  decease :  and 
his  will  and  mind  was  that  the  said  accumulations  should  l>e 
placed  out  at  interest,  by  his  trustees,  in  like  manner  as  the 
residue  of  his  personal  estate  and  effects   was   thereinbefore 
directed  to  be  placed  and  put  out :  and  that  the  trustees  should, 
after  the  decease  of  Thomas  Nowill,  stand  possessed  of  the  said 
residue  of  his  personal  estate,  and  all  accumulations  to  arise 
from  the  income  thereof,  in  trust  to  transfer  the  same  equally 
amongst  the  said  children,  and  such  as  might  be  born  after  his 
decease,  when  and  so  soon  as  his  youngest  child  should  attain 
21  years,  with  benefit  of  survivorship,  if  any  of  his  said  children, 
or  such  child  or  children  as  might  be  born  after  his  decease, 
should  die  under  the  age  of  21  years :  Provided  that,  in  case  any 
of  his  skid  children  or  child  should  die  under  21,  leaving  issue, 
such  issue  should  be  entitled  to  such  share  of  the  trust  premises 
as  his,  her  or  their  parent  or  respective  parents  would  have  been 
entitled  to,  if  he,  she,  or  they  had  lived  to  attain  21,  although 
no  interest  therein,  in  the  mean  time,  should  vest  in  him,  her  or 
them,  so  as  to  enable  him,  her  or  them  respectively,  to  give  or 
dispose  of,  or  charge  or  incumber  the  same  until  the  attainment 
of  that  age:  Provided  that,  if  all  his  children  should  die  under 
the  age  of  21  years  without  leaving  lawful  issue  then  living,  his 
trustees   should  stand  possessed    of  the    trust  funds   and   all 


vol.  xxx.]  1880.     CH.     8  SIM.  534—585.  21:3 

accumulations  thereof,  in  trust  for  his  the  said  testator's  brothers        kimb 

and  sisters  who  should  be  living  at  the  death  of  his  last  surviving     welfitt. 

child,   share  and   share   alike :   and   he   appointed  Wm.  Teale 

Welfitt  and  Samuel  Welfitt  executors  *of  his  will,  and  committed,       [  t>35  ] 

to  them  and  his  wife,  the  guardianship,  custody  and  care  of  all 

his  children  during  their  respective  minorities ;  and  he  declared 

that  the  guardianship  of  his  wife  should  cease  if  she  married 

again.     The  testator  died  on  the  3rd  of  October,  1825,  and  left 

his  wife  and  two  infant  children,  the  plaintiffs,  Wm.  Thos.  Kime 

and  Harriott  Arabella  Kime  him  surviving ;  and  the  testator 

also  left  two  brothers  and  one  sister,  who  are  defendants  in  the 

suit,  him  surviving.     Thomas  Nowill  died  on  the  5th  of  June, 

1825,  having  made  a  will,  in  which  there  was  not  any  provision 

for  the  infant  plaintiffs.     Under  these  circumstances  they  claim 

an  allowance  for  maintenance  and  education,  out  of  the  residuary 

fund  in  the  hands  of  the  executors.     The  brothers  and  sister  of 

the  testator  give  their  consent  to  this  application  :  but  it  appears 

that  there  may,  by  possibility,  be  other  claimants.     Some  issue 

may  come  into  existence  who  will  be  entitled  to  the  accumulated 

fund ;  and  I  am  not  aware  of  any  case  which  would  authorize 

me  to  affect  their  rights.     The  Court  cannot  vary  or  invalidate 

them,  as  it  would  do  by  supporting  the  plaintiff's  claim     and, 

therefore,  I  cannot  give  the  direction  prayed. 
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1830.  GOODERE   v.   LLOYD.t 

July  12. 
(3  Simons,  538—542.) 

V..O.  A.  navuig  power  to  appoint  700/.  which  was  to  be  raised  under  the 

r  ~»g  -|  trusts  of  a  term,  by  her  will  appointed  that  sum  to  the  persons  whom 

L  she  made  her  executors,  in  trust ;  but  she  did  not  declare  expressly  any 

trust  of  that  sum.  She  then  bequeathed  her  personal  estate  to  the  same 
persons,  in  trust  and  subject  to  the  payment  of  her  debts  and  legacies  : 
Held,  in  a  suit  instituted  by  the  legatees,  that  the  700/.  ought  to  be  raised, 
and  applied  in  the  same  manner  as  the  testatrix's  personal  estate. 

By  the  settlement  on  the  marriage  of  Lewis  Price  with  Mary 
Lloyd,  dated  in  September,  1788,  certain  real  estates  in  Wales, 
were  limited  to  Lewis  Price  and  Mary  Lloyd,  for  their  lives, 
successively,  with  remainders  to  the  sons  and  daughters  of  the 
marriage,  in  the  usual  manner,  with  remainder  to  Silvanus  Lloyd, 
for  500  years,  upon  trust,  to  raise  the  sum  of  700/.,  to  be  paid 
and  applied  to  and  among  such  person  or  persons,  and  to  and 
for  such  use  and  uses,  and  at  such  time  or  times,  and  in  such 
parts,  shares  and  proportions,  manner  and  form,  as  Mary  Lloyd, 
by  any  deed  or  deeds,  writing  or  writings,  to  be  by  her  signed, 
sealed  and  executed  in  the  presence  of,  and  attested  by  two  or 
more  credible  witnesses,  or  by  her  last  will  and  testament,  to  be 
by  her  duly  executed  and  testified  in  the  presence  of  three  or  more 
credible  witnesses,  should  direct,  limit,  or  appoint. 

Lewis  Price  died  in  the  lifetime  of  his  wife,  and  there  was 
never  any  issue  of  the  marriage.  Mary  Price,  after  the  death  of 
her  husband,  by  her  will,  duly  executed  and  testified,  in  the 
presence  of  three  credible  witnesses,  and  bearing  date  the  9th  of 
July,  1819,  after  reciting  the  settlement,  and  that  Lewis  Price 
had  died  without  leaving  any  issue  of  the  marriage  him  surviving, 
and  that  she  was  desirous  to  exercise  the  power  given  her  by  the 
settlement,  in  exercise  of  that  power,  gave  and  bequeathed, 
directed,  limited  and  appointed  the  700/.  unto  George  Lloyd, 
Wm.  Davies,  Samuel  Price  and  David  Williams,  in  trust,  and 
[  *»39  ]  she  thereby  ^directed  Silvanus  Lloyd  to  pay  and  apply  the  same 
accordingly.  And  she  also  gave,  unto  the  same  four  persons 
[all  her  personal  estate,  and  effects  whatsoever,  which  she  should 
be  possessed  of,  interested  in,  or  entitled  to  at  the  time  of  her 

t  In  re  Van  Ilayan  (1880)  16  Ch.  D.  18,  oi)  L.  J.  Ch.  1. 


vol.  xxx.]  1830.     CH.     8  SIM.  539—541.  215 

decease,  in  trust,  subject  nevertheless  to,  and  charged  and  charge-      Goodebe 
able  with  the  payment  of  her  just  debts,  funeral  and  testamentary       lloyd. 
expenses,  and  to  the  payment  of  the  several  legacies  and  annuities 
by  her  thereinafter  given ;  and  she  thereby  gave  and  bequeathed, 
certain  annuities  and  legacies,  including  legacies  to  the  plaintiffs, 
the  infant  children  of  Michael  Goodere] .     And   she  appointed       [  5*o  ] 
George  Lloyd,  Wm.  Davies,  Samuel  Price  and  David  Williams 
executors  in  trust  of  her  will,  to  whom  she  committed  the  disposal 
of  all  her  goods,  chattels,  and  personal  property. 

Mrs.  Price  died  soon  after  the  date  of  her  will. 

The  bill  was  filed  by  the  infant  children  of  Michael  Goodere, 
on  behalf  of  themselves  and  all  the  other  legatees  named  in  the 
will.  It  prayed  that  it  might  be  declared  that  the  power  given, 
to  Mary  Price,  by  the  settlement,  of  appointing  the  700/.,  was 
well  executed  by  her  will,  and  that  the  700?.  was  subject  to  the 
payment  of  the  pecuniary  legacies  given  by  her  will,  either 
originally,  or  in  case  of  her  personal  estate  being  insufficient  for 
the  payment  thereof;  and  that  the  7001.  might  be  raised,  and 
that,  out  of  that  sum,  and  the  personal  estate  of  Mary  Price,  or 
one  of  those  funds,  the  legacies  given  to  the  plaintiffs,  might  be 
set  apart  and  invested  for  their  benefit,  until  the  same  should 
become  payable  to  them  ;  and  that  the  legacies  given  to  the  other 
legatees,  who  should  seek  relief  by  and  contribute  to  the  expense 
of  the  suit,  might  be  paid  thereout. 

The  defendants  who  were  entitled  to  the  estates  subject  to  the 
term,  by  their  answer,  said  that  the  personal  estate  of  the  testa- 
trix was  more  than  sufficient  for  the  payment  of  the  legacies  and 
annuities  bequeathed  by  her  will,  and  that  all  such  legacies  and 
annuities  had,  long  since,  been  fully  answered  by  and  out  of  the 
same,  and  that  there  remained  a  considerable  *residue  of  such  [  *54i  ] 
personal  estate :  that  they  were  advised  that  Mary  Price  having, 
by  her  will,  given  and  appointed  the  700/.  to  Lloyd,  Davies, 
Price  and  Williams,  upon  trust,  and  having  directed  the  same 
to  be  paid  accordingly,  without  having  declared  any  express  trust 
thereof,  the  appointment  of  the  700/.  thereby  attempted  to  be 
made,  was  wholly  void,  there  being  no  object  pointed  out  for 
whose  benefit  the  same  could  take  effect,  and  that  the  700/.  had 
sunk  into  the   inheritance  of  the  estates ;  but  that  if,  in   the 
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Goodebe  opinion  of  the  Court,  the  bequest  or  appointment  of  the  700Z. 
Lloyd,  was  not  wholly  void,  then  they  insisted  that  Mrs.  Price's  personal 
estate  ought  to  be  applied,  in  the  first  place,  in  payment  of  her 
funeral  and  testamentary  expenses,  debts  and  legacies,  and  that 
the  700Z.  ought  only  to  be  resorted  to  in  the  event  and  so  far  as 
the  personal  estate  should  prove  insufficient  for  the  payment 
thereof. 

Mr.  Knight  and  Mr.  Wilson,  for  the  plaintiffs. 

The  Solicitor-General  and  Mr.  Williams  for  the  defendants 
who  were  entitled  to  the  estates  comprised  in  the  settle- 
ment, subject  to  the  term : 

Admitting  that  Mrs.  Price's  will  was  a  due  execution  of  the 
power,  there  was  not  such  a  dedication  of  the  700/.  as  amounts 
to  a  declaration  of  trust.  If  there  was  not  a  due  declaration  of 
trust,  the  700?.  must  sink  into  the  inheritance :  Sidney  v.  Shelley,* 
Amphlett  v.  Parke.l  The  testatrix  has  declared  a  trust  as  to  her 
[  *542  ]  own  property,  but  that  cannot  be  held  to  apply  to  ^property  which 
she  had  a  power  to  make  her  own.  There  is  not  a  word,  in  this 
will,  that  applies  to  the  700/.  The  residuary  disposition  related 
to  the  testatrix's  own  goods  and  chattels  only.  Mallahar  v. 
Mallahar%  has  always  been  considered  as  a  decision  that  ought 
not  to  be  followed. 

Mr.  Pepys,  Mr.  Spence,  Mr.  G.  Richards,  and  Mr.  Bern/ 
appeared  for  other  defendants  in  the  suit. 

The  Vice-Chancellor  : 

My  notion  is  that,  where  there  is  a  gift  to  executors,  in  trust, 
the  executors  take  the  gift  as  part  of  the  testatrix's  personal 
estate ;  and,  if  the  legacies  given  by  the  will  are  not  sufficient  to 
exhaust  the  personal  estate,  then  that  the  surplus  goes  to  the 
persons  who  are  entitled  to  the  testatrix's  residuary  estate. 

Declare  that  the  700/.  is  well  appointed,  and  is  a  charge,  upon 
the  estates  mentioned  in  the  pleadings,  with  interest  thereon,  at 
4/.  per  cent.,  from  the  9th  of  July,  1819. 

t  14  R.  R.  247  (19  Ves.  352  ;  G.  J  1  Sim.  275.    See  27  R.  R.  185. 

Coop.  20'J).  §  Ca.  temp.  Talb.  78. 
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BRADLY  v.  HEATH.  if30- 

July  12. 
(3  Simons,  543-559.)  Shad7ell, 

V.-C. 
B.  having  died  indebted  to  G.  for  work  and  labour  done,  his  executors 

signed  the  following  memorandum  on  the  back  of  G.'s  account :  "  Mr.  G. 

having  consented  to  wait  for  the  payment  of  the  within  account,  we,  as 

the  executors  of  B.,  engage  to  pay  Mr.  G.  interest  for  the  same,  at  ol. 

per  cent.,  until  the  same  is  settled :  "   Held,  that  the  executors  were 

personally  liable  to  pay  the  debt  and  interest. 


[  6«  ] 


Richard  Blunden  the  elder,  was,  at  his  death,  indebted  to 
George  Glover,  a  wheelwright  and  blacksmith,  for  work  done 
upon  his  farms,  in  the  sum  of  714Z.  14s.,  subject  to  a  counter- 
claim, on  the  part  of  Blunden,  against  Glover,  for  75Z.  12*.  Id., 
making  the  sum  actually  due  to  Glover,  689/.  1*.  lid.  Blunden 
died  on  the  22nd  of  February,  1814,  having  appointed  his  son 
Richard  Blunden  the  younger,  and  John  Hancock  Buckle,  James 
Eggar,  Wm.  Heath,  and  Henry  Andrews  executors  and  trustees 
of  his  will,  in  which  was  contained  a  trust  for  payment  of  his 
debts.  The  trustees  and  executors  carried  on  the  testator's 
farming  business,  until  the  death  of  Richard  Blunden  the  younger* 
which  happened  in  June,  1815.  *  *  After  the  death  of  Richard 
Blunden  the  younger,  the  surviving  trustees  and  executors  of 
Richard  Blunden  the  elder,  continued  the  farming  business  on 
behalf  of  his  estate ;  and  the  trustees  and  executors,  both  in  the 
lifetime  and  after  the  death  of  Richard  Blunden  the  younger, 
employed  Glover  to  do  the  wheelwright's  and  blacksmith's  work 
on  the  farms.  On  the  29th  of  December,  1815,  a  meeting  of  the 
creditors  of  Richard  Blunden  the  elder  took  place,  at  which  Glover 
was  present ;  and,  on  that  occasion,  the  executors  and  trustees 
produced  an  account  of  the  assets  of  *Richard  Blunden  the  elder,  [  •*44  ] 
by  which  it  appeared  that  the  assets  would  be  more  than  sufficient 
to  pay  all  the  debts  of  Richard  Blunden  the  elder ;  and  John 
Hancock  Buckle  then  requested  the  creditors  to  wait,  for  payment 
of  their  debts,  until  the  leases  of  the  farms  were  run  out,  and  said 
that,  if  they  did  wait,  they  would  be  paid  their  debts,  and,  if  not 
that  the  executors  would  be  forced  to  break  up  the  concern.  At 
this  meeting  Glover  produced  his  account,  which  was  as  follows : 


a 
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Bradly  "  The  Executors  of  the  late 

Heath.  Mr.  Richard  Blunden,  Sen.,  deceased, 

To  George  Glover. 

1814:  £    s.    d. 

Mar.  11.     To  account  delivered    -  714  14    0 

The  executors  charge  against  me  is       -     75  12     1 

639     1  11 
One  year's  interest  on  639/.,  at  5  per  cent, 
per  annum 

Jan.  1815.  To  a  bill  delivered  for  the  year  1814 

757     1  10 
Jan.  1816.  One  year's  interest  on  757/.  Is.  lOrf.  for  the 

year  of  1815        ....  37  17     0 


32 

0 

0 

671 

1 

11 

85 

19 

11 

794  18  10 
Wheelwright's  and  smith's  work  for  the 

year  1815 75     3     4J 


£870    2     2J" 


[  ">*&  ]  This  account  was  examined  and  approved  of  by  the  executors 

and  trustees ;  and  Glover,  having  consented  to  wait  for  payment 
of  his  demand,  on  condition  of  his  being  allowed  interest,  on  the 
amount,  at  5  per  cent.,  which  was  acceded  to  by  the  executors 
and  trustees,  J.  H.  Buckle  wrote  the  following  memorandum  on 
the  back  of  the  account,  and  he  and  the  other  executors  and 
trustees  signed  it : 

"  Mr.  Glover  having  consented  to  wait  for  the  payment  of  the 
within  account,  amounting  to  870/.  2s.  2£J.,  we,  as  the  executors, 
of  Mr.  Blunden,  engage  to  pay  Mr.  Glover  interest  for  the  same, 
at  5  per  cent. per  annum,  until  the  same  is  settled. — 29th  December, 

1815." 

***** 

[  548  ]  After  the  year  1816,  the  executors  and  trustees  became  further 

indebted  to  Glover,  in  the  sum  of  265/.  for  work  done  by  him 
upon  the  farms,  and  goods  supplied;  and,  in  addition  to  the 
demand  so  settled  and  allowed  as  before  mentioned,  he  charged 
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them  with  the  sums  which  so  became  subsequently  due  to  him.      Bradly 
On  the  16th  of  January,  1818,  and  the  18th  of  October,  1818        heath. 
they  paid  to  Glover  two  sums  of  150/.  each,  generally  on  account 
of  his  demand.     *     *     * 

In  May,  1820,  Glover  died,  having  appointed  John  Bradly,  [  549  ] 
Bridger  Bradly,  John  Langrish,  and  Win.  Heath,  his  executors. 
The  bill  was  filed  on  the  15th  of  September,  1824,  by 
J.  Bradly,  B.  Bradly,  and  J.  Langrish,  against  William  Heath, 
Henry  Andrews,  James  Eggar,  J.  H.  Buckle,  and  the  repre- 
sentatives of  Richard  Blunden  the  younger],  charging  that  Heath, 
Andrews,  Eggar  and  Buckle  were  personally  liable,  in  respect  of 
the  sum  mentioned  in  the  memorandum  of  the  29th  of  December, 
1815,  and  also  in  respect  of  the  work  subsequently  done  by 
Glover ;  and  that  they,  expressly,  engaged  to  pay  the  same,  and 
adopted,  by  the  memorandum,  the  whole  of  the  balance  therein 
mentioned,  as  a  debt  from  themselves,  *personally :  and,  if  not,  [  •sso  ] 
yet  that  the  memorandum,  and  the  account  produced  by  the 
executors,  as  before  mentioned,  were  and  ought  to  be  taken  as  an 
admission  of  assets  for  payment  of  the  debts  of  Bichard  Blunden 
the  elder,  and,  particularly,  for  payment  of  the  debt  due  to  Glover: 
that,  as  Heath  was  one  of  the  executors  of  Glover,  no  action  at 
law  could  be  brought  to  recover  the  debt  due  to  his  estate,  but 
that  the  plaintiffs  were  entitled  to  have  the  demand  enforced  in 
a  court  of  equity :  that  assets,  more  than  sufficient  for  the  pay- 
ment of  the  demand,  had  come  to  the  hands  of  Heath,  Andrews, 
Eggar  and  Buckle ;  and,  if  assets  sufficient  for  that  purpose  were 
not  then  in  their  hands,  they  had  wasted  and  misapplied  the 
same.  *  *  The  bill  prayed  for  an  account  of  what  was  due, 
to  Glover's  estate,  in  respect  of  the  870Z.  2a.  2Jrf.  and  interest 
thereon,  and  of  the  work  subsequently  done,  and  goods  supplied 
by  Glover,  and  that  Heath,  Andrews,  Eggar  and  Buckle  might 
be  declared  to  be  ^personally  liable  to  the  payment  thereof,  and  [  *»5i  ] 
might  be  decreed  to  pay  the  same  accordingly ;  or,  if  the  Court 
should  be  of  opinion  that,  as  to  so  much  of  the  debt  due  to 
Glover's  estate  as  became  due  in  the  lifetime  of  Blunden  the  elder, 
the  demand  of  the  plaintiffs  was  against  his  assets,  that  an  account 
might  be  taken  of  his  assets  come  to  the  hands  of  his  surviving 
executors  and  trustees,  and  of  Bichard  Blunden  the  younger,  and 
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Bradly      that  the  surviving  executors  might  be  decreed  to  pay  so  much 
Heath.       of  Glover's  demand  as  became  due  subsequent  to  the  death  of 
Blunden  the  elder,  and  that  the  assets  of  Blunden  the  younger, 
if  necessary,  might  also  be  made  liable  for  so  much  thereof  as 
became  due  between  the  time  of  his  father's  decease  and  his  own. 
The  defendants,  the  surviving  executors,  in  their  answer,  said 
that  the  memorandum  was  not  intended  to  bind  or  affect  them 
personally,  or  to  do  more  than  to  make  Glover* s  debt  a  debt 
carrying  interest  as  against  their  testator's  estate  :  that  they,  as 
such   executors   as   aforesaid,   and  not  otherwise,    did  become 
further  indebted  to  Glover,  for  work  done  on  the  farms,  in  the 
sum  of  265Z.,  and  that  they  paid,  to  him,  the  two  sums  of  1502., 
at  the  times  before  mentioned,  on   account  and  in  respect  of 
what  had  become  due  to  him  since  the  testator's  death,  but,  in 
the  first  place,  on  account  of  what  had  so  become  due  since  the 
memorandum,  and  that  the  remainder  of  the  debt  due  to  Glover's 
estate,  was  due  from  the  testator's  estate :  that  they  had  taken 
credit,  for  the  two  payments  of  150/.,  in  an  account  of  their 
receipts  and  payments  respecting  their  testator's  estate :   that 
they  and  Eichard  Blunden,  the  younger,  employed  Glover,  as 
the  trustees  and  executors  of  B.  Blunden  the  elder,  and  in  their 
[  *">:>2  ]       representative  ^characters,  and  without  any  intention  of  making 
themselves  personally  liable,  and  that  the  debt  due  to  Glover, 
for  work  done  since  the  testator's  death,  had  been  fully  paid  and 
discharged,  by  the  payment,  to  him,  of  the  two  sums  of  1507., 
and  therefore,  if  any  money  did  become  due,  from  them,  per- 
sonally, to  Glover,  the  whole  thereof  had  been  paid :  that  assets 
sufficient  for  payment  of  all  the  debts  of  Eichard  Blunden  the 
elder,  had  not  come  to  their  hands,  or  to  the  hands  of  Eichard 
Blunden  the  younger  ;  but  they  insisted  that  the  sum  mentioned 
in  the  memorandum,  as  well  as  the  sums  that  became  subse- 
quently due  to  Glover,  were  payable  only  out  of  the  assets  (such 
as  they  were)  of  Eichard  Blunden  the  elder.     *     *     * 

The  Solicitor-General  and  Mr.  Garratt,  for  the  plaintiffs : 

The  executors  and  trustees,  by  signing  the  memorandum  of 
the  29th  of  December,  1815,  incurred  a  personal  obligation  to 
pay  the  whole  amount  of  the  debt  then  due  to  Glover,  with 
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interest  at  5  per  cent. :  and,  as  they  continued  to  carry  on  their       Beadly 
testator's  farming  business,  they  are,  beyond  doubt,  bound  to       Heath. 
pay  the  subsequent  debts.     *     *     The  memorandum  unites  the        [  353  ] 
debt  due  at  the  death  of  Blunden  the  elder,  with  the  debts  which 
were   subsequently  incurred.     The   executors   were   personally 
liable  for   part  of   the   debt,  and,  therefore,  they  must   have 
intended  to  make  themselves  liable  for  the  whole.     [They  cited 
Ckiltls  v.  Motrins,*  Barker  v.  Parker, I  Barry  v.  Rush,§  Appleton 
v.  Binks,    Burrell  v.  Jones ,1?  Leadbitter  v.  Farrow .t  \] 

Mr.  Home   and   Mr.   Wright,  for   the   defendants,   Eggar,        r  554  J 
Heath  and  Andrews : 

*  *  The  only  relief  which  the  Court  can  grant,  is  a  decree  \  557  ] 
for  the  usual  accounts  ;  for  the  debt  which  the  executors  incurred 
after  the  settlement  in  1815,  has  been  discharged  by  the  pay- 
ments that  have  been  subsequently  made.  But,  if  the  Court 
should  be  inclined  to  think  that  the  executors  are  personally 
liable  for  the  debt,  then  our  clients  have  a  right  to  have  the 
question  tried  at  law,  on  their  undertaking  to  admit  that  they 
are  the  only  executors  of  Richard  Blunden  the  elder. 

Mr.  Cooke  appeared  for  the  defendants,  Henrietta  Maria 
Clark  and  William  Hankin,  the  executors  of  John  Clark  ;  and 
Mr.  Webster  for  William  Buckle,  the  administrator  of  J.  H.  Buckle. 

The  Vice-Chancellor  : 

This  appears  to  me  to  be  a  very  plain  case.  It  is  impossible 
to  consider  this  memorandum  of  the  29th  of  December,  1815, 
except  as  a  memorandum  that  binds  the  parties  who  signed  it, 
personally  :  because  the  debt  which  was  due  from  the  testator, 
was  not  a  debt  that  carried  interest,  neither  can  the  debt  which 
has  accrued  since  the  death  of  the  testator,  carry  interest.  And 
then  the  parties  who  subscribed  their  names  to  this  memorandum 
state  that :  "  Mr.  Glover  having  consented  to  wait  for  the  pay- 
ment of  the  within  account,  amounting  *to  870/.  2a.  2Jd.,  we,  [  *.m8  ] 
the  executors  of  Bichard   Blunden,  engage  to  pay  Mr.   Glover 

t  23  B.  E.  513  (2  Brod.  &  B.  460).  ||  7  E.  E.  672  (5  East,  148). 

X  1  E.  R.  201  (1  T.  E.  287).  f  22  E.  B.  296  (3  Barn.  &  Aid.  47). 

§  1  B.  B.  360  (1  T.  E.  691).  ft  17  B.  B.  345  (5  M.  &  S.  345). 
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Bradly  interest  for  the  same  at  5  per  cent,  per  annum,  till  the  same  is 
Heath.  settled."  The  account  so  referred  to,  sets  forth  the  debt  due  at 
the  death  of  the  testator ;  it  states  the  charge  of  the  executors 
in  the  nature  of  a  cross  demand,  and  then  strikes  a  balance,  and 
calculates  the  amount  of  interest  on  that  balance,  and  then  it 
makes  a  further  charge,  and  calculates  interest  also  upon  it, 
making  the  whole  amount  of  principal  and  interest,  after  giving 
credit  for  the  cross  charge,  to  be  87CM.  2*.  2\d.  Now  it  is  quite 
clear  that  these  parties,  as  executors,  could  never  be  liable  to 
pay  interest  on  the  debt  due  from  the  testator ;  but  they,  having 
the  character  of  executors,  and  also  being  separate  individuals, 
undertook  to  do  that  which,  as  executors,  they  were  not  bound 
to  do.  I  think,  therefore,  that  this  memorandum  must  be  taken 
to  be  a  contract  by  them  individually,  to  pay  the  interest ;  and, 
as  they  refer  in  it  to  the  account,  that  it  is  an  admission  of  the 
principal  debt,  as  a  debt  due  from  them  as  individuals ;  and  that 
it  must  be  considered  that  they  undertook  to  pay  the  principal 
as  well  as  the  interest  of  the  debt.  *  *  * 
[  559  ]  Then  with  respect  to  the  mode  in  which  the  bill  states  the 

payments  to  have  been  made.  I  do  not  conceive  that  that  forms 
the  least  distinction ;  and  it  does  not  appear  to  me  that  it  at  all 
varies  the  rights  of  the  parties :  because  I  take  the  rule  of  law  to 
be  Solvit  ur  ad  mod  urn  solve  litis.  Where  a  party  makes  a  payment, 
and  gives  a  direction  with  respect  to  its  application,  the  payment 
must  be  applied  in  the  manner  in  which  he  directs.  But  if  he 
does  not  give  any  direction,  Solvitur  ad  modum  recipienties.  If 
the  party  recipient  does  not  make  any  specific  appropriation  of 
the  payment,  then  it  muBt  be  applied  as  the  law  directs.  Now 
Mr.  Glover  has  done  that  wThich  the  law  itself  would  have  done. 
He  has  applied  the  money  which  he  himself  received,  in  satis- 
faction of  the  debt  that  was  running  on,  and  which  did  not  carry 
interest,  and  then  in  payment  of  the  interest  of  the  debt,  for  the 
interest  of  which  the  memorandum  provided,  and  my  appre- 
hension is  that,  according  to  the  rules  of  law  relating  to  this 
subject,  the  two  payments  of  150Z.  ought  to  have  been  applied 
in  discharge,  first  of  all,  of  the  current  debt  posterior  to  the 
29th  of  December,  1815,  and,  next,  in  discharge,  pro  tanto,  of 
the  interest   accruing  upon   the  debt  of   870/.     I  observe  that 
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Mr.  Glover  seems  to  have  considered  that  he  should  be  entitled  Bhadly 
to  charge  interest  on  the  whole  balance ;  but  that  is  a  mistake.  heath. 
Subject  however  to  the  correction  of  that  mistake,  I  think  that 
the  executors  are  personally  liable  to  pay  the  870/.,  except  so  far 
as  it  is  diminished  by  the  application  of  the  surplus,  of  the  two 
sums  of  150J.  each,  beyond  the  amount  of  the  debt  which  had 
been  incurred  subsequent  to  the  29th  of  December,  1815.  I 
think  that  the  matter  is  perfectly  plain,  and  that  it  is  not 
necessary  to  resort  to  law. 


BOYS   v.   WILLIAMS.  i»su. 

July  13,17. 
(3  Simons,  563—574.)  

The  report  of  this  case  on  appeal  (2  R.  &  M.  689)  will  be 
found  in  a  later  volume  of  the  Revised  Reports.] 


J 
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"«7.  Ex   parte   ELLIS,  ix   re  BADNALL.f 

Dec  A  ' 

(6  L.  J.  Ch.  45—49 ;  S.  C.  2  Gl.  &  J.  312.) 

Lyndh^bst  A.,  B.,  C.f  D.,  and  E.  having  been  in  partnership  as  bankers,  under  th*> 

L.C.  nrm  of  A.  B.  and  Co.,  the  partnership  is  dissolved  as  to  A.,  but  the  name 


[45] 


of  A.  is  retained  for  some  time  in  the  firm,  and  he  leaves  in  the  hands  of 
his  co-partners  7,100/.,  secured  by  their  joint  and  several  bond:  they 
also  covenant  to  indemnify  him  against  all  liabilities  arising  from  the 
past  or  future  use  of  his  name  in  the  firm  :  then  the  partnership  is  dis- 
solved as  to  C.,*D.,  and  E.,  and  afterwards  these  three  persons,  who  carried 
on  also  a  distinct  trade,  become  bankrupt ;  afterwards,  the  name  of  A. 
ceases  to  be  used  in  the  firm,  and  then  a  commission  of  bankrupt  issue* 
against  B.,  there  being  joint  estate  of  the  firm,  and  also  unsatisfied  joint 
debts : 

Held,  that  A.  was  not  entitled  to  prove  the  amount  of  the  bond  against 
the  separate  estate  of  B. ; 

That  he  was  not  entitled,  upon  indemnifying  the  estate  against  the 
joint  creditors,  to  prove  the  amount  of  what  he  might  pay  in  respect  of 
his  liability  for  joint  debts,  but  that  it  was  necessary  for  him  to  satisfy 
1  all  the  joint  creditors  before  he  could  prove. 

[The  facts  of  this  case  are  sufficiently  stated  in  the  following 
judgment :] 

[  47  ]  Mr.  Bickersteth  and  Mr.  Russell  appeared  in  support  of  the 

petition. 

Mr.  Rose  and  Mr.  Montague  appeared  for  the  petitioning 

creditor  to  resist  it. 

*  #  *  *  * 

(  48  ]        The  Lord  Chancellor  : 

Mr.  Badnall,  Mr.  Ellis,  and  three  other  persons,  carried  on 
business  as  bankers,  at  Leek.  In  1825,  shortly  after  they  had 
entered  into  partnership,  it  was  agreed,  that  at  the  end  of  the 
year,  or  rather  at  the  commencement  of  the  following  year,  on 
the  1st  January,  1826,  Ellis  should  retire  from  the  partnership, 
but  that  no  alteration  should  take  place  in  the  firm  till  the 
1st  January,  1827  :  and  it  was  also  agreed,  that  Ellis,  having 
lent  10,000/.  to  the  firm,  7,100/.,  part  of  that  10,000/.,  should 
continue  in  the  partnership  upon  certain  terms,  to  be  secured  bj- 
bond.  • 

t  See  Ex  /xirte  Andrews  (1884)  25      L.  J.  Q.  B.  422. 
Ch.Div.  505;  53  L.J.  Ch.  411 ;  In  re         J  [In  2  Gl.  &  J.  the  date  of  th<> 
Hepburn  (1884)  14  Q.  B.  D.  394  ;  54      hearing  is  given  as  August  14th.] 
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After  this  arrangement  had  been  entered  into,  Ellis  withdrew      Ex  parte 
from  the  firm,  and  the  business  went  on  in  the  usual  manner.  jn  re' 

During  a  part  of  the  year  1826,  towards  the  close  of  that  year,  Badnall. 
three  of  the  partners,  who  had  been  engaged  in  another  business, 
fell  into  embarrassments,  and,  in  consequence  of  their  falling 
into  embarrassments,  the  partnership  was  dissolved,  as  far  as 
related  to  them ;  they  soon  after  became  bankrupts.  The  only 
person,  therefore,  who  really  remained  in  the  firm,  was  Badnall: 
but  Ellis  continued  nominally  in  the  firm.  After  the  three 
persons  had  retired  from  the  firm,  Badnall  changed  the  firm, 
without  notice  to  Ellis,  from  the  former  firm,  to  the  firm  of 
Badnall  and  Ellis.  On  the  1st  of  January,  1827,  according  to 
the  stipulation  contained  in  the  original  agreement  with  Ellis, 
Ellis  insisted  that  the  dissolution  of  the  partnership  should  be 
advertized :  Badnall,  however,  objected  to  it ;  but,  at  length,  in 
May,  1827,  he  agreed,  and  the  dissolution  of  the  partnership  was 
advertized  in  the  Gazette.  In  the  following  month,  June,  1827, 
Badnall  became  a  bankrupt.  In  this  situation  of  things,  Ellis 
(the  bond  being  a  joint  and  several  bond)  made  a  claim  on 
BadnalTs  estate  for  7,1002.,  due  upon  the  bond.  As  Ellis  had 
allowed  his  name  to  be  used  in  the  firm,  it  followed  that  he  was 
responsible  to  the  joint  creditors  of  the  firm  ;  and  *under  these  [  *49  ] 
circumstances,  Ellis  contended  before  the  commissioners,  that 
he  was  entitled  to  prove  for  the  bond  of  7,1002.,  under  Badnall's 
commission ;  and  the  commissioners  having  rejected  that  proof, 
he  has  petitioned  this  Court  to  allow  that  proof  to  be  received. 
He  has  also  prayed,  that,  upon  indemnifying  the  estate  against 
the  claims  of  the  joint  creditors,  an  account  should  be  taken  of 
the  joint  debts  to  which  he  was  liable,  and  that  he  might  prove 
to  that  amount  against  the  joint  estate  of  Badnall. 

I  am  of  opinion,  upon  the  argument,  and  upon  the  authorities, 
that  he  is  not  entitled  to  prove  for  the  bond  of  7,100/.  in  com- 
petition with  the  joint  creditors. 

No  proposition  is  more  distinctly  settled,  than  that,  where  one 
of  two  partners  becomes  bankrupt,  the  solvent  partner  cannot 
prove  under  his  commission  in  competition  with  the  joint 
creditors.  He  cannot  diminish  that  fund,  out  of  which  the  joint 
creditors  are  entitled  to  be  paid :  he  cannot  diminish  that  fund, 
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Ex  parte      he  being  himself  liable  to  the  joint  creditors.     All  the  authorities 
innf'       are  uniform  upon  that  point.     *     *     * 

Badnall.  j  am>  therefore,  clearly  of  opinion  that  the  commissioners  were 
right  in  refusing  permission  to  Mr.  Ellis,  to  prove  this  bond  debt 
in  competition  with  the  joint  creditors :  there  can  be  no  doubt 
as  to  that  point. 

Then,  with  respect  to  the  second  point,  as  to  whether  or  not, 
upon  this  petition,  the  commissioners  should  be  directed  to  take 
an  account  of  the  debts  to  which  Mr.  Ellis,  under  these  circum- 
stances, is  liable,  and  then,  upon  his  indemnifying  Badnall's 
estate  against  the  amount  of  those  debts,  whether  he  should  be 
allowed  to  prove  to  that  extent.  A  case,  Ex  parte  Ogleby, +  was 
cited,  in  support  of  the  application,  and  that  appears  to  be  a  case 
distinctly  and  expressly  in  point.  In  that  case,  Ogleby  and 
Wilson  were  in  partnership ;  they  agreed  to  dissolve  their  partner- 
ship, and  Wilson  was  to  continue  the  business  of  the  old  firm, 
upon  his  undertaking  to  pay  the  joint  debts,  and  to  indemnify 
Ogleby.  He  soon  after  became  bankrupt.  One  of  the  creditors 
applied  to  Ogleby  to  be  paid  a  debt  of  850J.  Ogleby  was  bound, 
of  course,  to  pay  that  debt.  He  applied  to  prove,  under  the 
commission ;  the  commissioners  rejected  his  proof,  and  an  appli- 
cation was  made  to  this  Court ;  and  the  question  was,  whether, 
under  such  circumstances,  he  was  entitled  to  prove :  the  case  was 
argued  upon  that  point ;  and  a  case,  Ex  parte  Young,  I  was  cited ; 
but  the  Lord  Chancellor  said,  "  In  both  the  cases  cited,  all  the 
joint  creditors  were  paid  :  the  petitioner  cannot  prove  in  competi- 
tion with  them."  The  argument  was  there  directed  solely  to  that 
point,  as  to  whether  he  was  entitled  to  prove :  afterwards,  and 
without  any  argument,  the  order  was  made.  The  order  declared 
the  petitioner  entitled  to  prove,  indemnifying  the  joint  estate 
against  the  joint  debts;  but  there  was  no  argument  upon  that 
particular  form  of  order,  or  upon  the  question  of  indemnity. 
The  case,  therefore,  is,  in  form,  a  case  in  point,  to  support  this 
application.  But  the  question,  afterwards,  came  before  the 
Lord  Chancellor   (Lord  Eldon)  in  a  much  more  serious  and 

t  No   reference   is   given   in  the  J  See  Ex  parte  Watson,  20  R.  B. 

report  to  the  cases  cited  in  the  judg-      319  (4  Afadd.  477). 
ment. 
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deliberate  form,  in  the  case  of  Ex  parte  Moore  and  others,  in  the      Ex  parte 
matter  of  Sheath  ;\  and  the  whole  question  was  considered ;  and         \nTfi% 
the  case,  Ex  parte  OgUby,  was  cited  on  that  occasion  :  and,  after     Bam* all. 
the  argument,  Lord  Eldon  was  clearly  of  opinion  that  it  was  not 
sufficient  to  indemnify ;  but  that  the  debts  must  be  paid.     Unless, 
therefore,  there  is  a  discharge  of  the  creditors,  mere  indemnity  is 
not  sufficient.     I  agree  entirely  with  that  opinion,  and  I  think, 
therefore,  that  in  this  case,  Mr.  Ellis  is  not  entitled  to  prove, 
upon  indemnifying  the  estate  ;  but  if  he  can  get  a  discharge  from 
the  creditors,  in  that  case  he  will  be  entitled  to  stand  in  their 
situation,  and  under  such  circumstances  he  may  be  allowed  to 
prove  :  I  am  of  opinion,  therefore,  that  this  petition  must  be 

Dismissed. 

t  See  Exjxtrte  Walton,  20  R.  R.  319  (4  Madd.  477). 
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K.   B.  MICHAELMAS    TERM. 


if26.  HOLLOWAY  and  Another  v.  BERKELEY. 

[  2  ]  (6  Barn.  &  Cress.  2—15 ;  S.  0.  9  Dowl.  &  Ry.  83  ;  5  L.  J.  K  B.  1.) 

When  a  copyhold  tenement,  holden  by  heriot  custom,  becomes  the 
property  of  several  as  tenants  in  common,  the  lord  is  entitled  to  a  heriot 
from  each  of  them ;  but  if  the  several  portions  are  reunited  in  one  person, 
one  heriot  only  is  payable. 

Trover  for  six  horses.  At  the  trial  before  Littledale,  J.,  at 
the  Hampshire  Summer  Assizes,  1825,  a  verdict  was  found  for 
the  plaintiffs  for  nominal  damages,  subject  to  the  opinion  of  this 
Court,  on  the  following  case.  The  plaintiffs  are  the  executors  of 
the  last  will  and  testament  of  one  George  Hazelar  Andrews, 
deceased,  and  the  defendant  was,  at  the  time  of  the  death  of 
G.  H.  Andrews  and  from  thence  hitherto,  and  still  is  the  lord 
of  the  manor  of  Bosham,  in  the  county  of  Sussex.  The  horses 
in  question  were  the  property  of  G.  H.  Andrews  at  the  time  of 
his  death,  and  had  been  seized  and  taken  by  the  defendant  as 
and  for  heriots  as  hereinafter  mentioned.  Within  the  manor  of 
Bosham  there  are,  and  from  time  immemorial  have  been,  divers 
customary  tenements,  called  and  known  by  the  name  and 
description  of  Boardland  tenements,  demised  and  demisable  by 
copy  of  the  Court  rolls  of  the  said  manor,  by  the  lord  of  the 
manor,  or  by  his  steward  of  the  Court  thereof  for  the  time  being, 
in  fee  simple  or  otherwise,  according  to  the  custom  of  the  manor ; 
and  by  the  custom  of  the  manor,  there  is  payable  to  the  lord,  on 
the  death  of  any  tenant  of  any  of  the  copyhold  tenements  called 
Boardland,  who  shall  die  seised  thereof,  as  and  for  a  heriot,  in 
respect  of  each  of  the  said  copyhold  tenements,  the  best  beast  of 
the  said  tenant  at  the  time  of  his  death.  In  the  year  1812  one 
John  Andrews  died  seised  in  his  demesne  as  of  fee,  of  six  copy- 
hold tenements  of  Boardland ;  and  upon  the  death  of  J.  Andrews 
[  *3  ]  *there  happened  to  the  lord  of  the  manor,  according  to  the 
custom  of  the  said  manor,  for  heriots  in  respect  of  the  said  six 
several  copyhold  tenements  the  six  best  beasts  of  him  J.  Andrews, 
that  is  to  say,  one  beast  for  each  of  the  said  several  tenements. 
Previously  to  his  death  J.  Andrews  had  surrendered  the  said 
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several  tenements  to  such  uses  as  should  be  declared  by  his  last    Holloway 

will  and  testament ;  and  after  such  surrender,  he,  by  his  will,    bbekeley. 

bearing  date  the  16th  April,  1812,  gave  and  devised  the  said 

six  copyhold  tenements  to  his  two  sons,  G.  H.  Andrews  and 

J.  Andrews,  and  their  heirs  for  ever,  as  tenants  in  common  and 

not  as  joint  tenants.    At  a  Court  holden  for  the  said  manor,  on 

the  29th  day  of  August,  1812,  G.  H.  Andrews  was  admitted  to 

one  undivided  moiety  or  half  part  or  share,  the  whole  into  two 

equal  parts  or  shares  to  be  divided,  of  and  in  the  said  six  several 

copyhold  tenements,  to  have  and  to  hold  to  him,  G.  H.  Andrews 

and  his  heirs,  by  copy  of  Court  roll,  according  to  the  form  and 

effect  of  the  last  will  and  testament  of  J.  Andrews  deceased,  and 

according  to  the  custom  of  the  manor,  by  the  apportioned  yearly 

rents,  heriots,  suit  of  court,  and  other  services,  therefore  formerly 

due  and  of  right  accustomed ;  and  at  the  same  Court  J.  Andrews 

was  in  like  manner  and  form  admitted  to  the  other  undivided 

moiety  of  the  said  six  copyhold  tenements.     At  a  Court  holden 

for  the  manor  on  the  22nd  of  February,  1818,  J.  Andrews,  for 

a  valuable  consideration  paid  to  him  by  G.  H.  Andrews,  duly 

surrendered  into  the  hands  of  the  lord  his  undivided  moiety  of 

and  in  the  said  several  tenements,  to  the  use  and  behoof  of 

G.  H.  Andrews,  and  his  heirs  for  ever,  according  to  the  custom 

of  the  manor ;  and  at  the  same  Court,  G.  H.  Andrews  prayed  to 

be,  and  was,  admitted  'tenant  of  and  to  the  said  moieties,  lands,        [  *4  ] 

tenements,  and  premises  so  surrendered,  to  have  and  to  hold 

unto  him,  G.  H.  Andrews  and  his   heirs,  by  copy  of  Court 

roll,  according  to  the  custom  of  the  manor,  by  the  yearly  rents, 

heriots,  suit  of  court,  and  other  services  therefore  formerly  due 

and  of  right  accustomed.     G.  H.  Andrews  died  in  the  year  1824, 

seised  of  the  said  several  tenements  as  aforesaid,  whereupon  the 

defendant,  then  being  the  lord  of  the  manor  of  Bosham,  claimed 

to  be  entitled  to,  and  seized  and  took  twelve  horses,  as  and  being 

the  twelve  best  beasts  which  were  of  G.  H.  Andrews  at  the  time 

of  his  death,  as  heriots  for  and  in  respect  of  the  said  several 

tenements.     The  action  was  brought  to  recover  the  value  of  six 

of  the  said  twelve  horses,  being  the  six  which  were  marked,  and 

agreed  upon  between  the  plaintiffs  and  the  defendant,  upon  the 

seizure  thereof  as  aforesaid,  as  being  the  inferior  beasts ;  and 
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Holloway    the  question  for  the  opinion  of  the  Court  was,  whether  the 
Berkeley,    defendant,  as  such  lord,  was  entitled  to  twelve  or  only  to  six 

heriots,   in    respect    of    the    said    several    tenements   whereof 

G.  H.  Andrews  died  seised  as  aforesaid. 
This  case  was  argued   at  the  sittings  in   Banc,   after  last 

Term  by 

Carter  for  the  plaintiff : 
There  are  two  cases  upon  which  this  question  depends,  Attree 
v.Scutt,i  upon  which  the  defendant  relies,  and  a  later  decision, 
Garland  v.  Jekyll,  J  which  is  expressly  in  point  for  the  plaintiff. 
The  former  case  related  to  fines  payable  on  admittance  to  a 
copyhold,  and  therefore  is  not  strictly  applicable.  But  it  will 
[  *5  ]  be  said  that  the  Court  then  treated  the  *question  of  heriots  as 
settled.  That  judgment  proceeded  on  the  authority  of  the  case 
in  Fitz.  Abr.  Heriot,  pi.  1.  Many  remarks  were  made  upon  that 
case  by  Best,  Ch.  J.  in  giving  judgment  in  Garland  v.  Jekyll; 
but  perhaps  it  is  unnecessary  to  say  that  the  case  in  Fitzh.  is 
not  law  ;  for,  supposing  it  to  be  a  good  decision,  it  by  no  means 
establishes  the  claim  to  several  heriots  in  this  case.  Heriots  are 
said  to  be  personal  in  their  nature,  and  paid  in  respect  of  the 
estate  held  of  the  lord  by  the  tenant,  and  not  a  charge  upon  the 
land.  It  may  be  presumed  that  when  the  lord  granted  out  a 
copyhold  tenement,  he  bargained  for  a  heriot ;  and  if  by  the  act 
of  the  tenant  several  tenements  were  created,  several  heriots 
might  become  due ;  and  to  such  a  case  alone  the  passage  in  Fittf. 
seems  applicable.  He  says  that  if  a  tenant,  holding  by  a  heriot, 
alien  parcel  of  the  land  to  another,  each  is  chargeable  with  a 
heriot.  By  such  alienation  distinct  copyhold  tenements  would 
be  created,  and  a  repurchase  would  not  have  the  effect  of 
reuniting  them;  but  in  this  case  no  actual  separation  took  place. 
It  is  true  that  Lord  Ellenborouoh,  in  Attree  v.  Scutt,  said  that 
the  case  would  be  the  same  if  the  land  were  held  by  several  in 
common,  and  not  in  severalty ;  but  that  is  not  warranted  by  the 
authority  upon  which  he  relied ;  and  as  upon  a  reunion  of  the 
several  portions  in  one  person  the  lord  would  be  in  the  same 
situation   by  receiving  one  heriot  as  when  the  tenement  was 

t  6  East,  476.  J  27  B.  B.  630  (2  Bing.  273). 
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originally  granted,  there  does  not  appear  to  be  any  good  reason    Holloway 
why  he  should  be  entitled  to  more.  9ebket.ey. 


Merewether,  contra  : 

It  is  a  fundamental  principle  in  the  law  of  copyholds  that  the 
lord  cannot,  by  any  act  that  he  can  do,  deprive  the  tenant  of  his 
rights  :  Lane's  *case  ;t  and  that  the  tenant  cannot  by  his  act  [  *6  ] 
prejudice  the  rights  of  the  lord:  Kite  and  Queinton'8  case. J 
When,  therefore,  in  this  case  the  tenements  were  divided  so  as 
to  make  several  heriots  due  to  the  lord,  the  tenant  could  not  by 
repurchasing  any  of  the  portions  deprive  him  of  that  right. 
Bruerton's  case§  and  many  others  have  proceeded  on  this 
ground;  and  in  Attree  v.  Scutt  a  judgment  was  given  by  Lord 
Ellenborough,  which  if  it  be  well  founded  is  decisive  of  the 
present  case.  That  judgment  was  certainly  overruled  by  the  Court 
of  C.  P.  in  Garland  v.  Jekyll,  and  one  of  the  principal  grounds 
assigned  for  overruling  the  former  decision  was,  that  the  case 
in  Fitz.  Abr.  upon  which  Lord  Ellenborough  relied,  was  not 
entitled  to  any  weight.  Best,  Ch.  J.  is  reported  to  have  said 
that  there  was  some  great  mistake  as  to  that  case.  That  it  was 
a  loose  note,  probably  the  decision  of  a  Judge  at  Nisi  Prius. 
That  it  would  not  be  found  in  any  one  book  of  authority.  That 
it  was  not  to  be  found  in  Brooke's  or  Rolle's  Abr.,  in  Viner,  or  in 
Com.  Dig.  But  that  it  was  to  be  found  in  Kitchen  on  Courts, 
and  in  a  way  that  shewed  it  was  greatly  mistaken  by  Fitzherbert. 
The  Lord  Chief  Justice  of  the  C.  P.  is  then  said  to  have  read 
from  Kitchen  this  passage  :  "  If  any  tenant  which  holds  of  one 
by  a  heriot  alien  parcel  of  his  land  to  another,  every  one  of  them 
shall  pay  a  heriot  for  that,  that  it  is  entire ;  "  and  to  have 
proceeded  as  follows  :  "  There  the  passage  stops ;  there  is  not  a 
word  implying  that  if  they  are  again  united  they  shall  pay  more 
than  one  heriot ;  he  refers  to  Fitzherbert  only,  and  not  to  the 
Year  Book."  His  Lordship  had  before  observed  that  Fitzherbert 
could  not  mean  to  refer  to  the  Year  Book  as  *his  authority,  for  [  *7  ] 
there  is  no  Year  Book  of  the  84  Edw.  III.,  in  which  year  the  case  is 
supposed  to  have  occurred.  It  is  true  that  in  the  printed  Year 
Books  which  have  come  down  to  us  there  is  a  chasm  from  the 

t  2  Co.  Rep.  17.  %  4  Co.  Bep.  25.  §  6  Co.  Rep.  1. 
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Holloway    80th  to  the  38th  Edw.  III.,  but  still  many  manuscript  notes  of 
Berkeley,    cases  decided  in  the  interval  may  have  been,  and  probably  were, 
at  some  time  extant.    There  are  other  chasms  in  the  Year  Books, 
and  the  cases  decided  during  one  of  them  (viz.  from  the  10  to  the 
18  Edw.  III.  inclusive)  are  extant  in  MS.  in  the  Inner  Temple 
library.     In  Statham's  Digest,  the  earliest  published,  several 
cases  are  stated  as  having  been  decided  in  the  interval,  between 
the  80  and  88  Edw.  III.,  and  under  title  "  Heriot "  the  case  in 
dispute  is  found.    In  Com.  Dig.  tit.  Copyhold,  (K.  19)  the  same 
case  is  adopted.     Then  as  to  Kitchen,  it  is  true  that  in  p.  264+ 
he  cites  only  that  part  of  the  case  in   Fitzherbert  which  is 
mentioned  in  2  Bing.  801,  t  but  in  p.  266  the  whole  case  as  stated 
by  Fitzherbert  and  Statham  is  adopted,  and  reference  is  made  to 
the  latter  book.    Lord  Coke,  in  stating  the  resolutions  of  the  two 
Chief  Justices  and  the  Court  of  Wards  in  BruertorCs  case,  also 
refers  to  it ;  and  in  Talbofs  case§  he  states  that  it  was  cited  by 
the  plaintiff's  counsel.     It  is  also  adopted  in  Scroggs  on  Courts 
Leet,  157  ;  and  there  is  not  in  any  one  of  these  books  a  doubt 
suggested  as  to  the  accuracy  of  the  statement  in  Fitz.,  or  the 
propriety  of  the  decision.     The  judgment  of  this  Court  in  Attrce 
v.  Scutt  cannot  then  be  impugned  on  the  ground  of  its  having 
proceeded  on  a  case  of  no  authority.     The  passage  in  Co.  Copy. 
180,  cited  in  Garland  v.  Jekyll,  is  certainly  in  favour  of  the 
[*8]        judgment  there  given.     "If  two  joint  tenants,  two  *tenants  in 
common,  or  tenant  for  life  and  he  in  the  remainder  join  in  the 
grant  of  a  copyhold,  one  fine  only  is  due,  and  it  shall   enure 
as  one  grant  only."     Now  that  is  certainly  true  as  to  joint 
tenants    and    tenant    for    life,   and    the    remainder-man,    but 
there  is  no  authority  to  support  the  position  when  applied  to 
tenants  in  common.     The  case  referred  to  in  the  margin  4  Co. 
27  b,  does   not  support  it;   and  the  case  put  in  Browning   v. 
Be8ton,\\  that  a  grant  of  a  rent-charge  of  20*.  out  of  their  land 
by  two  tenants  in  common,  shall  enure  as  several  grants  of  20*., 
because  their  estate  is  several,  is  an  authority  the  other  way. 
There  is  not  any  substantial  distinction  between  a  severance  of  the 
title  and  severance  of  the  land,  in  each  case  the  estate  is  holden 

t  Edit.  1651.  §  8  Co.  Rep.  208. 

t  27  E.  E.  653.  ||  1  Plowd.  140. 
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by  a  separate  copy  of  Court  roll ;  in  each  that  is  the  title  and    Holloway 
regulates  the  rights  of  the  lord  and  the  tenant.  Berkeley. 

Carter,  in  reply : 

The  lord  is  not  in  this  case  prejudiced  with  reference  to  the 

bargain  which  must  be  supposed  to  have  been  made  when  this 

copyhold  tenement  was  originally  granted.     He  had  one  heriot 

then,  and  if  he  has  one  now,  he  has  no  ground  of  complaint, 

althongh  during  some  intermediate  period  he  may  have  enjoyed 

still  greater  advantages.     The  passage  in  Co.  Copy,  does  not 

depend  on  the  authority  of  the  case  referred  to.     The  preceding 

part  of  the  section  shews   that  Lord  Coke  had  in  view  the 

distinction  between  a  severance  of  title  and  a  severance  of  the 

land. 

Cur.  adv.  vvlt. 

Batlky,  J.  in  the  course  of  this  Term  delivered  the  judgment 
of  the  Court  : 

The  question  in  this  case  was  whether  double  heriots  *were  [  *9  ] 
payable  upon  death  in  respect  of  what  had  heretofore  been  six 
copyhold  tenements.  They  were  held  of  the  manor  of  Bosham, 
and  by  the  custom  of  that  manor,  there  is  payable  to  the  lord 
on  the  death  of  any  tenant  of  any  of  the  copyhold  tenements 
called  Boardland  dying  seised  thereof,  as  and  for  a  heriot  in 
respect  of  each  of  the  said  copyhold  tenements,  the  tenant's  best 
beast.  In  April,  1812,  John  Andrews  died  seised  of  these  tene- 
ments, having  previously  surrendered  them  to  the  use  of  his 
will,  and  having  devised  them  to  his  two  sons,  George  Hazelar 
Andrews  and  James  Andrews,  as  tenants  in  common  in  fee.  In 
August,  1812,  the  two  brothers  were  respectively  admitted  to 
undivided  moieties,  and  in  February,  1818,  James  surrendered 
his  moiety  to  his  brother  George  Hazelar,  and  he  was  admitted 
thereto.  There  never,  therefore,  was  any  dying  seised  whilst 
the  moieties  were  in  different  ownerships,  no  heriot  ever  payable 
for  a  separate  moiety,  and  no  instance  in  which  the  heriots  were 
in  fact  multiplied.  In  1824  George  Hazelar  Andrews  died  seised, 
and  upon  his  death  the  lord  seized  two  beasts  in  respect  of  each 
of  the  six  copyholds,  and  for  the  seizure  of  six,  i.e.,  all  but  one 
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Hollowat  on  each,  this  action  was  brought.  The  question,  therefore,  in 
Berkeley,  substance  is,  whether  upon  a  tenancy  in  common,  the  Bhare  of 
each  tenement  constitutes  a  distinct  tenement,  or  whether,  not- 
withstanding the  distinct  estates  of  each  tenant  in  common,  the 
copyhold  does  not  still  remain  an  entire  tenement.  The  custom, 
(which  is  against  common  right,  and  to  be  construed  strictly,) 
gives  a  heriot  in  respect  of  each  tenement  of  which  the  copy- 
holder dies  seised.  It  is  not  in  respect  of  each  estate  in  a  copy- 
hold tenement  of  which  the  tenant  dies  seised,  but  in  respect  of 
each  tenement.  In  the  case  of  heriot  service  or  heriot  custom  the 
[  *io  ]  lawT  multiplies  *the  heriot  in  two  cases,  one,  where  the  tenement 
is  actually  divided,  and  converted  into  two  or  more  separate  tene- 
ments, the  other  where  the  tenement  is  left  entire,  but  different 
persons  have  distinct  undivided  estates  therein.  Before  the 
statute  of  Quia  Emptores,  if  tenant  in  fee  who  held  under  certain 
services,  aliened  part  of  his  land  in  fee  without  the  lord's  assent, 
the  lord  might  nevertheless  distrain  either  upon  the  land  sold,  or 
upon  the  land  retained,  for  the  whole  of  his  sendees,  and  the  lord 
was  entitled  to  consider  the  whole  tenement  as  if  it  remained  entire, 
10  Hen.  VII.  10,  pi.  26,  Co.  Litt.  48  a,  and  because  this  statute 
did  not  bind  the  King,  the  same  continued  in  the  King's  case, 
notwithstanding  this  statute,  Plowden,  240.  But  in  ordinary 
cases  since  the  statute,  any  freehold  tenant  may  subdivide 
his  tenement,  and  alien  part,  and  such  of  his  services  as  are 
divisible  will  be  liable  to  be  apportioned,  and  such  of  his  services 
as  are  entire,  will  be  multiplied,  but  the  alienee  will  in  such 
case  hold  his  portion  as  an  entire  independent  tenement,  his 
portion  will  be  liable  to  the  apportioned  proportion  only  of  the 
divisible  services,  and  the  residue  will  also  be  held  as  an  entire 
independent  tenement,  liable  only  to  its  apportioned  proportion 
of  the  divisible  services.  If,  for  instance,  C.  has  300  acres  of 
freehold  land  at  151.  rent,  fealty,  homage,  and  heriot,  and  he 
aliens  100  acres  to  A.,  100  to  B.,  and  retains  100  to  himself,  and 
each  100  acres  is  of  the  same  value,  A.  will  hold  100  acres  at 
52.  rent,  fealty,  homage,  and  heriot,  and  B.  and  G.  respectively 
will  do  the  same,  and  each  will  hold  his  proportion  as  a  separate 
independent  tenement.  A.'s  tenement,  and  B.'s  and  C.'s  respec- 
tively, will  no  longer  be  liable  to  the  15/,  rent,  but  to  the  5/.  only, 
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and  it  is  not  necessary  in  this  case  to  say  whether  by  the  union     Hollow  ay 
ol  the  three  *tenements  in  one  person,  the  15/.  rent  would  again    bebkeley. 
be  revived,  and  extend  over  the  whole  estate,  or  whether  the       [  *n  ] 
three  tenements  would  each  continue  a  distinct  tenement,  liable 
to  its  5/.  only.     If  a  copyhold  tenant  can  subdivide  his  tenement 
in  the  same  manner,  the  same  consequences  follow.    But  will  the 
creation  of  a  tenancy  in  common  have  the  same  effect  in  pro- 
ducing, even  for  a  time,  separate  tenements  ?    Where  the  tene- 
ment is  subdivided,  each  tenant  holds  his  share  in  severalty,  and 
it  is  subject  to  nothing  beyond  its  own  services.     In  the  case  of 
a  tenancy  in  common,  the  tenement  is  undivided ;  none  of  the 
tenants  in  common,  be  there  what  number  there  may,  knows  his 
own  in  severalty ;  the  services,  which  in  case  of  division  would 
be  divisible,  remain  entire,  and  the  whole  land  is  liable  to  all  the 
services.     In  case  of  copyholds,  they  are  not  within  the  statutes 
of  partition,  because  the  alteration  of  the  tenure  without  the  lord's 
consent,  may  sound  to  the  lord's  prejudice :  Co.  Cop.  s.  54. t 
And  how  will  the  tenure  be  altered,  but  by  splitting  into  two  or 
more  several  tenements  what  before  was  an  entire  tenement.    In 
the  comment  upon  the  2nd  chap,  of  the  statute  of  Quia  Emptores 
Lord  Coke  makes  the  distinction  between  the   alienee  of  the 
distinct  parcel  of  a  freehold  tenement  and  the  creation  of  a 
tenancy  in  common.     That  branch  of  the  statute  provides,  "that 
if  a  freeman  sell  any  part  of  his  lands  or  tenements  the  feoffee 
shall  hold  immediately  of  the  chief  lord,  and  shall  be  forthwith 
charged  with  the  services  for  so  much  as  belongs  or  ought  to 
belong  to  the  chief  lord  for  that  parcel  (particula  ilia)  according 
to  the  quantity  of  the  land  or  tenement  so  *sold.   And  so  in  this        [  *12  ] 
case,  the  same  part  of  the  services  shall  remain  to  the  chief  lord 
to  be  taken  by  the  hands  of  the  feoffee,  for  the  which  he  ought  to 
be  attendant  upon  and  answerable  to  the  chief  lord,  according  to 
the  quantity  of  land  or  tenement  sold  for  the  parcel  of  the 
services  so  due."     This  provision  is  the  foundation  of  appor- 
tionment in  these  cases ;  rent,  where  that  is  one  of  the  services 
not  being apportionable  at  common  law ;  3  Yin.  Abr.  Apportionment, 
note  to  pi.  1.     Upon  that  part  of  this  clause  which  relates  to  the 
holding  part  of  the  chief  lord,  and  at  a  proportion  of  the  services, 

t  See  Howden  v.  Maltster,  Oro.  Car.  44 ;  Com.  Dig.  Cop.  0. 
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Holloway    Lord  Coke's  Commentary t  is  this:  particula  iUa  (for  which  he 
Berkeley.    *8  to  be  charged)  is  understood  of  a  part  in  severalty,  and  not  in 
common ;  and  therefore  it  is  h olden,  that  if  the  tenant  make  a 
feoffment  in  fee  of  the  moiety  or  third  part  of  the  tenancy,  that 
such  a  feoffee  is  not  within  the  purview  of  this  statute;    for 
a  moiety  or  third  part  pro  indiviso  is  not  particula,  for  that  word 
implieth  a  part  in  severalty.!       And    the    meaning  of    this 
passage  is  very  distinctly  explained  in  Bro.  Ab.  Tenures,  pi.  64, 
from  29  Hen.  VIII.,  which  Lord  Coke  cites.     "A  man  makes 
feoffment  of  the  moiety  of  his  land ;  the  feoffee  shall  hold  of  the 
lord  by  the  entire  services  by  which  the  entire  land  was  held 
before,  for  the  statute  Tenendo  pro  Particula  has  not  place  here, 
for  a  moiety  is  not  partinda,  and  there  is  a  contrariety  between 
one  or  two  acres  in  certain  and  a  third  part,  or  the  like,  which 
extends  through  the  part  and  the  whole  (q.  va  per  mye  et  per  tout)." 
This  authority,  therefore,  shews  clearly,  that  in  the  case  of 
[  *w  ]       freehold  lands  which  are  *within  the  statute  of  Quia  Emptores, 
the  creation  of  a  tenancy  in  common  leaves  the  services  entire, 
and,  consequently,  must  leave  the  tenement  entire  also ;  and  if 
this  be  the  case  in  freeholds,  a  fortiori  must  it  in  the  case  of 
copyholds.      Co.  Copyh.  s.  56,  p.  180,  cited  in  6  Vin.  105,  is  an 
authority  in  case  of  copyholds  upon  the  same  point;  for,  after 
noticing,  that  "if  several  copyholders  join  in  a  grant  of  their 
copyholds  by  one  copy,  or  if  one  copyholder,  having  several 
copyholds,  grant  them  by  one  copy,  yet  the  grantee  shall  pay- 
several  fines,  for  they  shall  enure  as  several  grants ; "  he  adds, 
"  but  if  two  joint  tenants,  two  tenants  in  common,  or  tenant  for 
life  and  he  in  remainder  join  in  the  grant  of  a  copyhold,  one  fine 
only  is  due,  and  it  shall  enure  as  one  grant  only."     Kitchen,  245, 
is  nearly  to  the  same  purpose;  "  Also,  if  tenant  for  life  and  be 
in  remainder  or  reversion  join  in  a  surrender   to  one  and   to 
heirs,  he  to  whose  use  the  surrender  is  made  shall  pay  but  one 
fine,  for  it  is  but  one  admittance  and  not  several,  and   one 
surrender  and  not  several,  and  there  is  but  one  tenant  admitted  ; 
the  same  law  where  two  joint  tenants,  two  tenants  in  common, 
or  coparceners,  surrender  to  one  and  his  heirs,  shall  be  paid  but 

t  2  Inet.  503.    See  a'so  «  Co.  1  L ;  J  See  6  Co.  Rep.  1  b. 

Plowd.  240 ;  F.  N.  B.  162  d. 
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one  fine."  These  authorities  appear  to  me  to  establish  a  plain  Holloway 
distinction  between  the  alienation  of  an  entire  part  and  the  Berkeley. 
creation  of  a  tenancy  in  common,  and  to  shew,  that  though  the 
former  may  split  one  tenement  into  several,  the  latter  will  not. 
I  would  notice  also,  that  the  former,  the  alienation  of  an  entire 
part,  must  always  be  the  act  of  the  owner  in  fee  of  the  whole,  so 
that  whoever  feels  the  consequences  must  claim  through  the 
person  by  whose  act  they  were  occasioned ;  whereas  the  owner 
of  a  part  of  the  tenement  only,  viz.  one  of  several  joint 
tenants,  or  one  of  several  parceners,  *may  create  a  tenancy  in  [  *u  ] 
common,  and  if  a  tenancy  in  common  would  create  a  division 
into  distinct  tenements,  every  division  would  increase  the  number 
of  tenements  in  geometrical  progression.  Dividing  the  whole 
six  times  into  moieties  (which  would  be  allowing  something  short 
of  one  division  every  century  since  the  commencement  of  legal 
memory)  would  make  what  was  originally  one  tenement  64 
(2 — 4 — 8 — 16 — 82 — 64),  and  dividing  it  six  times  into  three 
shares  would  make  it  729  (8—9—27—81—248—729),  and  we 
might  have  in  pleading,  what  I  apprehend  has  never  been  hitherto 
seen — a  statement  that  a  man  was  seised  in  his  demesne  as  of 
fee  at  the  will  of  the  lord,  according  to  the  custom  of  the  manor, 
of  7*29  undivided  parts  of  certain  copyhold  lands,  the  whole  into 
729  parts  to  be  divided.  Such  a  singularity  will,  I  trust,  never 
be  seen ;  but  whatever  may  at  any  time  have  been  the  number 
of  tenants  in  common  of  what  was  originally  one  copyhold  tene- 
ment, when  all  the  interests  are  again  vested  in  one  person,  he 
may  consider  himself  as  seised  not  of  so  many  undivided  portions 
of  the  land,  but  as  the  sole  proprietor  of  one  entire  estate  and 
tenement.  And  if  this  be  the  true  view  of  the  effect  of  a  tenancy 
in  common,  and  the  proper  light  in  which  the  question  in  this 
case  ought  to  be  viewed,  it  will  not  be  necessary  to  occupy  much 
time  in  noticing  the  authorities  which  were  relied  upon  in  the 
argument.  The  authority  from  Fitzh.  is  the  case  not  of  the 
creation  of  a  tenancy  in  common,  but  of  a  severance  of  the  estate 
into  distinct  parcels,  and  the  alienation  of  one  of  those  parcels  of 
his  land  to  others.  And  if  we  are  right  in  supposing  that  the 
creation  of  a  tenancy  in  common  in  what  was  previously  an 
entire  tenement  will  not  destroy  the  entirety  *of  the  tenement,  it       [  *16  1 
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holloway    is  immaterial  to  consider  what  will  be  the  effect  of  severing  a 
Berkeley,    tenement  into  distinct  parcels.     It  does  not  appear  from  Fitzh. 
whether  that  was  the  case  of  a  copyhold  or  of  a  freehold  tenement, 
but  it  has  been  frequently  noticed  in  subsequent  cases,  t  and  it  is 
a  relief  to  us  not  to  be  called  upon  to  impeach  it.     Whether  it  be 
a  right  or  a  wrong  decision,  we  consider  a  matter  still  open  for 
discussion.      In  Attree  v.  Scutt  it  may  be  difficult  to  collect  from 
the  report  whether  there  was  not  a  severance  of  the  tenements 
so  as  to  allot  to  one  tenement  what  had  previously  been  parcel 
of  another ;  but  the  judgment  of  the  Court  appears  to  have  pro- 
ceeded upon  the  ground,  that  the  creation  of  a  tenancy  in  common, 
though  there  was  no  division  or  severance  of  the  property,  created 
distinct  and  separate  tenements,  and  in  that  respect  we  think  that 
decision  wrong.      Garland  v.  Jehyll  was  a  case  of  the  creation 
of  a  tenancy  in  common,  and  upon  the  principle  that  the  creation 
of  a  tenancy  in  common  leaves  the  tenement  entire,  we  think  the 
decision  in  that  case  right.     It  is  not  necessary  for  us  to  say 
what  would  have  been  our  opinion  had  that  been  a  case  in  which 
there  had  been  an  actual  severance  and  division  of  a  tenement 
into  distinct  and  separate  parcels,  so  as  to  have  given  to  separate 
holders  separate  properties  in  severalty,  and  we  cautiously  abstain 
from  saying  anything  on  that  point. 

Postea  to  the  })laintiff*. 

t  6  Co.  Rep.  1  a;  8  Co.  Rep.  105  a;  Palm.  342;   Kitchen  on  Copyholds, 
269;  Com.  Dig.  Copyhold,  K  19. 
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KOSTER  v.  EEED,  Bart.,  and  Another,  Administrators        iws. 
of  Sir  T.  REED,  Deceased.  N— 

(6  Barn.  &  Cress.  19—23;  S.  C.  9  Dowl.  &  Ry.  2.)  £  19  ^ 

Where,  in  assumpsit  on  a  policy  of  insurance  on  goods  by  a  certain 
ship,  it  was  proved  that  she  sailed  on  the  voyage  insured  with  the  goods 
on  board,  and  never  arrived  at  her  port  of  destination,  and  that  a  few 
days  after  her  departure,  a  report  was  heard  at  the  place  whence  she 
sailed,  that  the  ship  had  foundered  at  sea,  but  that  the  crew  were  saved  : 
Held,  that  this  was  sufficient  prim  A  facie  evidence  of  a  loss  by  perils  of 
the  sea,  and  that  the  plaintiff  was  not  bound  to  call  any  of  the  crew,  or 
to  shew  that  he  was  unable  to  procure  their  attendance. 

Assumpsit  on  a  policy  of  assurance  on  goods  sent  by  La  Vergine 
Mia  Solitudine,  on  a  voyage  from  Leghorn  to  Lisbon.  The 
declaration  averred  that  the  policy  was  effected  by  the  plaintiff 
as  agent  of  Leon  Taurel,  that  on  the  9th  of  April,  1821,  the  goods 
insured  were  shipped  at  Leghorn,  and  that  the  vessel  sailed  on 
that  day  with  the  goods  on  board  from  Leghorn  on  the  voyage 
insured,  and  was  lost  by  perils  of  the  sea.  There  was  another 
count  alleging  a  loss  by  barratry.  Plea,  the  general  issue.  At 
the  trial  before  Abbott,  Ch.  J.,  at  the  London  sittings  after  last 
Trinity  Term,  it  was  proved  that  the  vessel,  with  the  goods 
insured  on  board,  sailed  from  Leghorn  in  April,  1821,  on  the 
voyage  insured,  and  that  she  never  arrived  at  Lisbon ;  and  a 
witness  called  by  the  plaintiff  stated,  that  three  or  four  days  after 
the  vessel  sailed  from  Leghorn  he  heard  that  she  had  foundered 
at  sea,  but  that  the  crew  were  saved.  For  the  defendant  it  was 
objected,  that  the  mere  fact  of  non-arrival  did  not  prove  a  loss  by 
perils  of  the  sea  or  by  barratry,  and  that  if  the  evidence  last 
stated  were  resorted  to,  it  was  incumbent  on  the  plaintiff  to  call 
some  of  the  crew,  or  to  shew  that  he  had  ineffectually  endeavoured 
to  procure  their  attendance.  The  Lord  Chief  Justice  overruled 
the  objection,  and  summed  up  the  whole  of  the  evidence  to  the 
jury,  who  found  a  verdict  for  the  plaintiff;  and  now 

Barnewall  moved  for  a  rule  nisi  for  a  new  trial : 

There  was  not  in  this  case  any  evidence  of  a  loss  by  *perils  of        [  '20  ] 
the  sea  or  by  barratry.     As  soon  as  it  appeared  that  the  crew 
survived  the  loss  of  the  ship,  it  was  incumbent  on  the  plaintiff  to 
call  them. 
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Koster  (Bayley,  J. :  The  evidence  that  the  crew  survived,  was  merely 

Reed.        hearsay  evidence,  and  may  be  laid  out  of  the  case.) 

Then  there  was  nothing  to  prove  the  loss,  except  the  fact  of  non- 
arrival  at  Lisbon.  It  may  be  conceded  that  non-arrival  after  so 
long  a  period  had  elapsed  proved  a  loss  of  some  sort,  but  it  did 
not  prove  a  loss  by  the  perils  mentioned  in  the  declaration.  In 
every  case  to  be  found  in  the  books  where  non-arrival  has  been  relied 
on  to  prove  a  loss  by  perils  of  the  sea,  the  plaintiff  went  one  step 
further,  and  proved  that  the  ship  had  never  been  heard  of  after 
a  certain  period,  and  then  it  was  held,  that  inasmuch  as  if  the 
crew  had  survived  they  would  probably  have  given  some  tidings 
of  the  vessel,  it  was  to  be  presumed  that  the  vessel  and  all  on 
board  perished  at  sea.  Green  v.  Brown,\  Newby  v.  Read, I  Ticem- 
lotv  v.  0«?rij?,§  Houstman  v.  Thornton,,  all  proceeded  upon  this 
ground ;  in  each  of  them  it  was  proved  that  the  vessel  had  never 
been  heard  of  ;  and  the  Ordonnance  de  la  Marine,  liv.  3,  t.  6,  des 
Assurances,  Art.  58, T  is  to  the  same  effect.  "  Si  Tassure  ne  re^oit 
aucune  nouvelle  de  son  navire,  il  pourra,  apres  Tan  expire,  (a 
compter  du  jour  du  depart  pour  les  voyages  ordinaires,)  et  apres 
deux  ans  (pour  ceux  de  long  cours,)  faire  son  delaissement  aux 
assureurs,  et  leur  demander  paiement,  sans  qu'il  soit  besoin 
d'aucune  attestation  de  la  perte."  Valin  in  his  commentary  on 
this  article,  after  observing  that  the  same  rule  is  laid  down  in 
Guidon  and  other  books,  observes,  that  the  assured  cannot  abandon 
if  the  assurers  or  any  third  persons  have  within  the  specified 
[  *2\  ]  *time  received  intelligence  of  the  vessel. t+  But,  secondly,  the 
evidence  of  the  witness,  who  said  he  heard  of  the  loss,  and  that 
the  crew  survived,  must  be  taken  into  consideration.  The  plaintiff 
tendered  it,  and  it  was  not  objected  to  ;  the  defendant,  therefore, 
is  entitled  to  the  benefit  of  it  now,  especially  as  the  Lord  Chief 
Justice  left  it  to  the  consideration  of  the  jury.  It  must  be 
taken  then,  that  the  crew  survived  the  loss  of  the  vessel,  and 
that  fact  having  been  established,  the  plaintiff  was  bound  to 
call  some  of  them,  or  to  account  for  their  absence,  he  did  not 

t  2  Str.  1199.  H  See  Code  de  Commerce,  Art.  375, 

X  Park.  Ins.  106.  which  is  to  the  same  effect. — F.  P. 

§  11  It.  B.  670  (2  Camp.  85).  ft  See  Valin's  Commentary,  Rochelle 

||  17  R.  R.  632  (Holt,  N.  P.  242).  edit.  1766,  vol.  ii.  141. 
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otherwise  give  the  best  evidence  that  the  nature  of  the  case       Kosteb 

I*. 

admitted,  and  the  evidence  which  he  had  before  given  ought        Reed. 
not,  under  such  circumstances,  to  have  been  left  to   the  jury : 
Williams  v.  E.  I.  Company  A     In  Bull.  N.  P.  293,  it  is  stated 
as  the  first  general  rule  of  evidence,  that  the  party  must  give 
the  best  evidence  that  the  nature  of  the  thing  is  capable  of. 

Abbott,  Ch.  J. : 

The  only  question  is,  whether  in  this  case  there  was  sufficient 
to  be  left  to  the  jury  as  evidence  of  a  loss  by  perils  of  the  sea  or 
by  barratry?  The  defendants  now  contend  that  the  plaintiff 
should  have  proved  that  which  it  was  impossible  for  him 
to  do,  viz.  that  the  ship  had  never  been  heard  of,  for  she 
had  been  heard  of,  and  the  account  received  was,  that  she 
foundered  at  sea.  The  evidence  given  at  the  trial  was,  that 
the  vessel,  with  the  goods  insured  on  board,  sailed  from 
Leghorn  in  April,  1821,  for  Lisbon,  *that  she  never  arrived  [  *22  ] 
at  that  place,  and  that  a  few  days  after  her  departure  from 
Leghorn,  the  witness  heard  that  she  had  foundered  at  sea,  but 
that  the  crew  were  saved.  Taking  the  whole  of  that  account 
together,  it  proved  a  loss  by  perils  of  the  sea,  but  we  are  asked  to 
take  half  of  it  only,  viz.  that  the  crew  survived ;  and  to  exclude 
from  our  consideration  that  which  related  to  the  loss  of  the 
ship.  I  think  we  should  not  be  justified  in  so  doing,  and  that 
it  is  impossible  for  us  to  say  that  at  this  distance  of  time  it  was 
incumbent  on  the  plaintiff  to  send  all  over  Europe  in  search  of 
the  crew  of  this  vessel,  whom  we  must  suppose  to  have  been 
foreigners,  the  ship  being  foreign,  and  trading  between  foreign 
ports.  For  these  reasons  it  appears  to  me  that  there  was  suffi- 
cient evidence  to  be  left  to  the  jury,  and  that  the  verdict  ought 
not  to  be  disturbed. 

Bayley,  J. :  * 

I  am  of  the  same  opinion.  When  it  is  said  that  a  ship  has  not 
been  heard  of,  I  take  that  to  mean  that  no  intelligence  has  been 
received  from  persons  capable  of  giving  an  authentic  account ;  and 
not  that  mere  rumours  have  never  been  heard.    In  that  sense  the 


t  6  B.  B.  589  (3  East,  192). 
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Koster  vessel  in  question  had  never  been  heard  of.  But  although  such 
Reed.  evidence  has  frequently  been  given,  it  cannot  in  all  cases  be 
essential.  In  the  present  case  the  plaintiff  was  owner  of  the 
goods,  not  of  the  vessel,  and  the  underwriters  might  have  just  as 
good  means  of  inquiring  about  the  crew  as  the  plaintiff  had. 
Why  then  is  it  not  as  reasonable  to  call  upon  them  to  prove 
affirmatively  that  intelligence  of  the  ship  had  been  received,  as 
upon  the  plaintiff  to  prove  the  negative  ?  In  the  absence  of  any 
such  evidence,  I  think  it  was  fair  to  presume  that  the  ship 
perished  at  sea. 

[  23  ]  HOLROYD,  J.  : 

I  think  there  was  sufficient  prima  facie  evidence  of  a  loss  by 
perils  of  the  sea,  and  it  was  just  as  reasonable  to  expect  the 
defendants  to  give  evidence  to  rebut  that,  as  to  call  upon  the 
plaintiff  for  evidence  in  confirmation. 


[36] 


Littledalb,  J.  concurred. 


Rule  refused. 


i82«.        THOMPSON  and  Others  v.  G.  TRAIL  the  Youxgkr, 

A  or.  10.  ' 


and  M.  BROWN. 

(6  Born.  &  Cress.  36—38;    8.  C.  9  Dowl.  &  By.  31;    5  L.  J.  K  B.  34; 
S.  C.  at  Nisi  Prius,  2  Car.  &  P.  334.) 

The  vendor  of  a  quantity  of  tin  shipped  the  same  on  l>oard  a  ship 
bound  to  Leghorn  by  the  orders  of  the  purchaser.  The  captain,  by  his  bill 
of  lading,  undertook  to  deliver  the  tin  to  an  individual  at  Leghorn. 
The  tin  being  heavy,  was  placed  at  the  bottom  of  the  hold,  with  other 
goods  over  it.  The  purchaser  having  become  bankrupt,  the  vendor  required 
the  captain  to  deliver  up  the  tin,  but  did  not  tender  the  freight  or  offer 
to  make  any  compensation  to  him  for  the  trouble  of  unloading  the 
vessel.  The  latter  refused,  alleging  that  he  had  signed  a  bill  of  lading 
to  deliver  the  tin  to  another  person:  Held,  that  this  was  sufficient 
evidence  of  a  conversion. 

Trover  for  ten  barrels  of  tin.  Plea,  not  guilty.  At  the  trial 
before  Abbott,  Ch.  J.,  at  the  London  sittings  after  last  Trinity 
Term,  the  following  appeared  to  be  the  facts  of  the  case.  The 
plaintiffs  were  iron  merchants  and  dealers  in  tin,  in  London. 
The   defendants,  Trail,  were  the   owners,  and   the   defendant 
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Brown,  was  the  master  of  the  ship  George  and  Mary.     On  the     Thompson 

23rd  of  January,  1826,  May,  Alewyn  &  Co.  purchased  of  the       tbail. 

plaintiffs  ten  barrels  of  tin,  and  by  their  order  the  plaintiffs 

shipped  the  same  on  board  the  defendant's  ship,  and  made  out 

the  invoice  to  May,  Alewyn  &  Co.     The  mate  signed  a  receipt 

for  the  goods,  in  which  it  was  stated  that  he  had  received  them 

from  the  plaintiffs.     The  bill  of  lading,  which  was  signed  by  the 

captain  on  the  24th  of  January,  1826,  stated  that  the  goods  were 

shipped  by  May,  Alewyn  &  Co.,  and  were  to  be  delivered  at  the 

port  of  Leghorn,  unto  one  Sonsini  or  his  assigns.     On  the  4th  of 

February,  May,  Alewyn  &  Co.  stopped  payment,  and  on  the 

7th  of  February  the  plaintiffs  made  a  formal  demand  upon  the 

captain  to  have  the  tin  delivered  up  to  them,  but  they  did  not 

make  any  tender  of  the  freight,  nor  any  offer  of  compensation 

for  the  trouble  of  unloading  the  ship.     At  that  time  the  *greater       [  *37  ] 

part  of  the  cargo  had  been  shipped,  and  the  tin  being  a  heavy 

substance,  had  been  placed  at  the  bottom  with  other  goods  over 

it.    The   captain  refused   to  deliver  the  tin  to  the  plaintiffs, 

alleging  as  a  reason  for  such  refusal,  that  he  had  signed  a  bill 

of  lading  for  some  other  person.     The  Lord  Chief  Justice  was 

of  opinion,  that  this  was  sufficient  evidence  of  a  conversion,  and 

a  verdict  was  found  for  the  plaintiffs  for  the  value  of  the  tin. 

Campbell  now  moved  to  enter  a  nonsuit : 

There  was  no  evidence  of  a  conversion.  There  was  a  demand 
and  refusal,  but  there  was  no  tender  of  the  freight.  In  order 
to  make  a  demand  and  a  refusal  presumptive  evidence  of  a  con- 
version, a  party  at  the  time  of  making  the  demand  ought  to  have 
a  right  to  the  possession  of  the  goods :  Baldwin  v.  Cole  A  Here, 
at  the  time  when,  and  the  place  where  the  demand  was  made, 
the  plaintiffs  had  no  right  to  the  possession  of  the  tin,  for  it  had 
been  delivered  to  the  defendants  to  be  carried  to  Leghorn.  The 
contract  on  the  part  of  the  defendants  was  to  deliver  the  tin,  not 
at  London,  but  at  Leghorn.  That  contract  was  never  rescinded. 
In  pursuance  of  it  the  tin  had  been  shipped  on  board  the  vessel, 
and  could  not  be  unshipped  without  removing  the  rest  of  the 
£argo,  and  causing  great  labour  and  expense.     Suppose  the  ship 

t  6  Mod.  212. 
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Thompsom  had  actually  proceeded  as  far  as  Gravesend  or  Portsmouth,  could 
Trail.  the  owner  of  any  single  bale  of  goods  have  insisted  that  the 
whole  cargo  should  be  unshipped  at  either  of  those  ports,  in 
order  that  his  goods  might  be  returned  to  him?  If  there  had 
been  any  proof  that  the  captain  had  delivered  the  goods  at 
Leghorn  contrary  to  the  orders  of  the  shipper,  that  might  have 
[*3$]  been  evidence  *of  a  conversion:  M'Combie  v.  Davis  A  Here, 
the  only  evidence  offered  was  the  demand  and  refusal,  and  the 
plaintiffs,  at  the  time  when  the  demand  was  made,  had  no  right 
to  the  possession  of  the  tin. 

Bayley,  J. : 

Here  the  captain  said,  at  the  time  when  the  demand  was 
made,  that  he  had  signed  bills  of  lading  to  deliver  the  tin  to 
another  person,  and  that  he  would  not  deliver  it  to  the  plaintiffs. 
He  thereby  dispensed  with  any  tender  of  the  freight.  He  did 
not  allege  as  a  reason  for  not  delivering  the  tin,  that  he  could 
not  get  at  it,  but  merely  that  he  had  signed  bills  of  lading  to 
another.  That  being  so,  I  think  the  demand  and  refusal  was 
presumptive  evidence  of  a  conversion. 

Rule  refused. 


Aor.  1(1. 
[41] 


DOE  on  the  demise  of  MORKIS  v.  WILLIAMS* 

(6  Barn.  &  Cress.  41—42 ;  8.  C.  9  Dowl.  &  Ry.  30.) 

Where  A.  had  boen  tenant  of  certain  premises,  and  upon  his  leaving 
thorn  B.  took  possession :  Ileld,  that  in  the  absence  of  any  evidence  to 
the  contrary,  it  might  be  presumed  that  he  came  in  as  assignee  of  A. , 
although  he  never  paid  rent  and  that  notice  to  quit  was  rightly  given 
toB. 

Ejectment  for  premises  in  the  parish  of  Brilley,  in  the  county 
of  Hereford.  Plea,  not  guilty.  At  the  trial  before  Burrough,  J. 
at  the  last  Summer  Assizes  for  Hereford,  evidence  was  given  to 
shew  that  the  lessor  of  the  plaintiff  was  owner  of  the  premises 
in  question,  and  that  the  defendant  had  been  his  tenant,  and 

t«B.E.  534  (6  East,  538).  534,  544,  35  L.  J.  Q.  B.  193,  197. 

\  Cited    by    Blackburn,    J.    in     R.  C. 
Hibbs  v.  Ross  (1866)  L.  R.  1  Q.  B. 
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paid  rent  for  them.    In  1819  the  defendant  ceased  to  occupy     DoEdem. 

Morris 

the  premises,  and  his  son-in-law  Wellings  became  the  occupier.  Um 

From  that  time  neither  the  defendant  nor  Wellings  had  paid  WlLLIA*s. 
any  rent.  Notice  to  quit  was  served  upon  Wellings,  and  when 
the  ejectment  was  served  the  defendant  entered  into  a  rule  to 
defend  as  landlord.  For  the  defendant  it  was  objected,  that  he 
ought  to  have  had  notice  to  quit.  The  learned  Judge  reserved  that 
point,  and  left  the  question  of  ownership  to  the  jury,  who  found 
for  the  plaintiff. 

Oldnall  Russell  now  moved  to  enter  a  nonsuit  on  the  ground         [  42  ] 
that  the  defendant  Williams  ought  to  have  had  notice  to  quit. 
There  was  not  any  evidence  that  Wellings  ever  became  tenant 
to  the  lessor  of  the  plaintiff;  he  never  paid  any  rent,  or  did  any 
other  act  recognizing  Morris  as  his  landlord. 

Bayley,  J. : 

In  Doe  v.  Murless^  it  was  considered  that  where  it  is  proved 

that  A.  is  tenant,  and  that  upon  his  quitting  the  premises  B. 

takes  possession,  the  latter  may  be  presumed  to  have  come  in  as 

assignee  of  A.     In  this  case  there  was  no  evidence  of  payment 

of  rent  by  Wellings  to  Williams,  or  of  any  other  fact  tending  to 

rebut  that  presumption. 

Rule  refused. 

t  18  K.  It.  325  (6  M.  &  S.  110). 
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1826.  SHAW  and  Others  v.  DARTNALL. 

litn^U.  ^  Bam   &  ^^   56_6- .  g  q   9  Dowl   &  Ry   54 .  5  L   j   K   B   35  j 

L  56  J  A.  was  the  agent  of  the  grantor  and  the  grantee  of  certain  annuities ; 

all  payments  on  account  of  the  annuities  passed  through  his  hands,  and 
he  charged  the  grantee  a  commission  upon  all  such  payments.  A. 
delivered  to  the  grantee  an  account,  and  gave  him  credit  for  half  a 
year's  annuity,  describing  it  "as  money  not  yet  received,"  and  debited 
him  with  commission  upon  the  same.  In  fact,  it  had  not  been  received 
by  A.,  and  he  having  afterwards  become  bankrupt,  it  was  held,  that  his 
assignees  were  entitled  to  be  allowed  that  sum  in  account  by  the  grantee. 
So,  where  in  one  account  credit  was  given  to  the  grantee  for  certain 
sums,  as  money  actually  roceived  by  A.,  and  they  had  never  been 
received ;  and  in  another  account  subsequently  delivered,  the  same 
sums  were  placed  to  the  debit  of  the  grantee  with  his  assent,  it  was  held 
that  the  assignees  of  A.  were  entitled  to  be  allowed  those  sums  in 
account. 

This  action  was  brought  to  recover  the  sum  of  846/.  19*.  1</., 
being  an  alleged  balance  of  monies  advanced  by  the  bankrupts 
to  or  on   the  account  of  the  defendant.      The  cause  and   all 
matters  in  difference  were  referred  to  a  barrister,  who  in  his 
award  stated  the  following  facts.     The  bankrupts  were  employed 
by  the  defendant  to  purchase  annuities  for  him.     All  payments 
and  receipts  on  account  of  such  annuities  passed  through  their 
hands,  and  they  charged  a  commission  of  two  and  a  half  per 
cent,  upon  the  annuities  which  they  received  for  the  defendant. 
The   bankrupts   were   the  agents  for  many  other  grantees    of 
annuities,  and  also  for  some  of  the  grantors.     They  kept  their 
accounts  in  ledgers,  where  in  every  case,  whether  concerned  for 
the   grantee   alone,  or  for  both  the  grantor  and  grantee,  they 
[  #57  ]       opened  *an  account  in  the  names  of  both,  and  entered  on  the 
credit  side  of  the  accounts  of  the  grantees,  and  on  the  debit  side 
of  the  account  of  the  respective  grantors,  the  instalments  of  the 
annuities   from   time   to   time,  but  not  always   at  the  precise 
periods  when  they  became  due.     To  the  grantees  of  annuities 
the    bankrupts    also   delivered    pass-books,   which    pass-books 
generally  contained  a  copy  of  the  grantee's  account  in  the  ledger, 
varying  only  as  to  the  rests  ;  the  pass-book  being  balanced  at  the 
time  it  was  left  with  the  bankrupts,  and  no  notice  whatever  being 
taken  of  any  balance  that  might  have  been  previously  struck 
in  the  ledger.     An  account  was  kept  in  the  bankrupt's  ledger  (in 
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the  manner  described)  of  the  annuities  which  the  defendant  had  Shaw 
purchased,  with  but  one  exception,  and  a  pass-book  was  in  like  dartnall. 
manner  delivered  to  the  defendant,  and  made  up  from  time  to 
time  from  the  ledger,  but  varying  from  it  in  some  particulars, 
which  will  be  mentioned  hereafter.  No  accounts  were  settled 
between  the  bankrupts  and  defendant,  except  by  the  making  up 
of  the  pass-book,  and  striking  balances  therein  in  the  manner 
above  mentioned.  Acts  of  bankruptcy  were  committed  by 
Howard  and  Gibbs  on  the  10th  of  January,  1821.  The  com- 
mission was  dated  the  22nd  day  of  August  in  the  same  year.  The 
alleged  balance  of  8462.  19*.  Id.,  which  the  plaintiffs  sought  to 
recover,  arose  upon  the  account  stated  in  this  pass-book,  by  with- 
drawing from  the  credit  side  certain  instalments  of  annuities 
granted  to  the  defendant  by  H.  M.  Goold,  the  Marquis  of 
Wellesley,  and  the  Duke  of  Marlborough,  which  instalments  had 
never  been  received  by  the  bankrupts  from  the  grantors  of  these 
annuities.  The  circumstances  respecting  these  annuities  are  as 
follow : 

First,  in  respect  of  Goold's  annuity ;  prior  to  the  year  *1815       [  *58  ] 

Goold  had  granted  several  annuities  to  different  persons,  for 

whom   the  bankrupts  were  agents,  and   the  accounts  of  such 

annuities  were  entered  in  the  ledger  of  the  bankrupts  in  the 

manner    before  described.      In    some  of    these   annuities   the 

bankrupt  Howard  was  a  trustee,  and  in  others  the  bankrupt  Gibbs. 

These  annuities  were  secured  on  certain  estates  belonging  to  Goold, 

in    Ireland,  of  which  estates  the  bankrupts,  prior  to  the  year 

1815,  had  been  appointed  receivers.     The  rents  of  the  estates  in 

Ireland  were  not  sufficient  to  discharge  the  annuities  secured 

thereon  prior  to  the  year  1815.   In  January,  1815,  the  defendant, 

through  the  agency  of  the  bankrupts,  became  the  purchaser  of 

an  annuity  from  Goold  of  2162.,  the  consideration  money  for 

which  was  1,4002.     This  annuity  was  secured  on  Goold's  estate 

in  Ireland.      An   account  was  opened   in   the    ledger  of   the 

bankrupts,  in  the  names  of  the  grantor  and  grantee ;  and  from 

the  time  such  annuity  was  granted,  down   to  the  4th  day  of 

May  in  the  year  1820,  the  grantor  was  regularly  debited,  and 

the  grantee  credited  with  this  annuity  from  time  to  time,  though 

not  always  at  the  precise  periods  at  which  it  became  due.     The 
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Shaw        grantee  was  regularly  debited  with  a  commission  of  two  and  a 
Dabtnall.    half  Ver  cent.,  and  stamps  for  receipts  upon  every  credit  that 
was  given  to  him  for  the  annuity.     Balances  were  from  time  to 
time  struck  in  the  ledger  and  the  pass-book,  after  the  defendant 
was  credited  with  the  instalments  of  this  annuity.     The  pass- 
book made  up  by  the  bankrupts  and  delivered  to  the  defendant, 
contained  all  the  items,  both  on  the  credit  and  debit  side  of  the 
grantee's  account  in  the  ledger,  though  not  exactly  correspond- 
ing as  to  date ;  but  with  this  distinction,  as  to  the  last  item  on 
[  *59  ]       the  credit  side,  of  the  4th  day  of  May,  in  the  year  *1820,  the 
entry  in  the   pass-book  was  as   follows  :  "  May  4th,   1820.     By 
H.  M.  Goold's  one  year's  annuity,  due  11th  of   January  last 
(not  yet  received),  144."     In  the  ledger  the  words  "not  yet 
received"  were  omitted.  In  both  the  pass-book  and  the  ledger  the 
defendant  was  debited  with  the  commission  on  this  sum.     State- 
ments of  the  arrears  of  the  annuity   were  delivered   by  the 
bankrupts  to  the  grantor,  after  the  instalments  had  been  credited 
to  the  grantee  in  the  bankrupt's  ledger  and  pass-book.     In  the 
year  1817  Goold  took  the  benefit  of  the  Insolvent  Act,  prior  to 
which  the  usual  notice  was  given  to  the  defendant,  as  one  of  the 
creditors.    The  plaintiffs  sought  to  withdraw  from  the  credit  side 
of  the  defendant's  account  in   the   ledger  and  pass-book   all 
the  instalments   of    this    annuity,   with   which    he  had    been 
credited  from  the  time  it  had  been  granted,  withdrawing  at  the 
same  time  from  the  debit  side  of  the  account  all  the  charges 
for  commission  and  stamps  with  which  he  had  been  debited 
at  the  time  such  instalments  had  been  credited.     The  bankrupts 
had  not  received  from  Goold  or  his  estate  any  of  the  sums 
of  money  with  which  they  had  credited  the  defendant  on  account 
of  this  annuity. 

Secondly,  in  respect  of  the  Marquis  of  Wellesley's  annuity. 
The  bankrupts  received  the  instalments  of  an  annuity  of  1511., 
which  had  been  granted  to  the  defendant  by  the  Marquis  of 
Wellesley  in  the  year  1812.  The  account  of  this  annuity  was 
kept  in  the  bankrupts'  ledger,  in  the  names  of  the  grantor  and 
grantee,  and  the  grantee  was  regularly  credited,  and  the  grantor 
debited  with  the  instalments  of  the  annuity.  The  grantee  was 
also  debited  with   a  commission  of  2£  per   cent,  and   receipt 
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stamps,  on"  all  instalments  with  which  he  was  *credited.  The  Shaw 
pass-book  in  respect  of  this  annuity  contained  the  same  debits  dartnall. 
and  credits  as  the  ledger.  In  the  pass-book  on  the  debit  side,  [  *60  ] 
under  the  date  of  the  4th  day  of  May,  1820,  there  was  the  fol- 
lowing entry  contained  also  in  the  ledger :  "  To  Marquis  Wellesley, 
1J  year's  annuity  due  7th  September,  1818,  188/.  15*. ;  "  and  on 
the  credit  side,  the  following  entry  also  contained  in  the  ledger  : 
'  By  commission  ret.  on  188/.  15*.,  41.  Is.  4d."  These  were  the 
last  items  of  any  description  either  on  the  debit  or  credit  side  of 
the  pass-book.  A  balance  was  then  struck,  making  the  defendant 
a  debtor  to  the  amount  of  288/.  14*.  Id.  Of  this  sum  of  188/.  15*. 
(being  the  amount  of  five  quarterly  payments  of  Lord  Wellesley's 
annuity),  so  carried  to  the  debit  of  the  defendant's  account,  the 
defendant  had  been  credited  with  one  quarter  in  June,  1816,  and 
debited  with  the  commission  and  stamps  thereon ;  he  had  been 
credited  with  one  half  yearly  payment  in  April,  1818,  and  debited 
at  the  same  time  with  commission  and  stamps  thereon  ;  and  he 
was  credited  with  the  remaining  half  yearly  payment  in  November, 
1818,  and  debited  at  the  same  time  with  commission  and  stamps. 
A  balance  was  struck  in  the  pass-book  after  the  entry  of  each 
of  these  credits.  The  bankrupts  had  not  received  this  sum  of 
188/.  15*.  from  the  grantor  of  the  annuity.  The  instalments  of 
this  annuity  with  which  the  defendant  had  been  credited  prior 
to  the  year  1816,  had  been  received  by  the  bankrupts  from  the 
Marquis  of  Wellesley.  On  the  17th  day  of  July,  1821,  the 
defendant  filed  a  bill  against  the  Marquis  of  Wellesley  in  the 
Court  of  Chancery  in  Ireland,  in  which  bill  he  claimed  as  due  to 
him  from  the  Marquis  of  Wellesley,  on  the  7th  day  of  September, 
1820,  twelve  quarterly  payments  of  this  annuity  of  151/.,  *and  [  *6i  ] 
in  an  affidavit  made  by  the  defendant  in  the  same  cause,  in  the 
Court  of  Chancery  in  Ireland,  on  the  15th  day  of  March,  1822, 
the  defendants  swore  that  on  the  7th  day  of  September,  1820, 
twelve  quarterly  payments  of  this  annuity  were  due  and  owing 
to  him  from  the  Marquis  of  Wellesley.  The  plaintiffs  sought  in 
this  action  to  withdraw  from  the  credit  of  the  defendant's  account 
this  sum  of  188/.  15*.,  after  deducting  therefrom  the  commission 
and  stamps  with  which  the  defendant  had  been  debited. 
Thirdly,  in  respect  of  the  Duke  of  Marlborough's  annuity. 
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Shaw  In  January,  1818,  the  defendant,  through  the  agency  of  the 
Dabtkall.  bankrupts,  became  the  purchaser  of  an  annuity  of  2001.  from  the 
Duke  of  Marlborough,  the  consideration  money  for  which  was 
1,200/.  An  account  was  opened  in  the  ledger  of  the  bankrupts, 
in  the  names  of  the  grantor  and  grantee.  In  the  pass-book,  the 
defendant  was  debited  on  the  10th  day  of  January,  1818,  with 
the  purchase  money,  1,200/. ;  and  on  the  16th  day  of  June,  1818. 
with  the  insurance  of  the  Duke  of  Marlborough's  life,  58Z.  12s.  3d. 
Both  these  items  were  entered  in  the  bankrupts'  ledger,  but  it 
contained  no  further  entries  respecting  this  annuity.  In  the 
pass-book  the  defendant  was  credited  on  the  21st  day  of  August, 
1818,  with  one  half  yearly  payment  of  this  annuity,  due  on  the 
10th  day  of  July,  100Z.,  and  was  debited  on  the  same  date  with 
commission  of  2£  per  centum  on  this  sum  and  receipt  stamps. 
On  the  same  date,  after  this  entry,  a  balance  was  struck  in  the 
pass-book.  Under  the  date  of  the  18th  day  of  November,  1818, 
this  same  half-yearly  payment  of  1001.  was  carried  to  the  debit 
side  of  the  defendant's  account,  and  the  commission  thereon  and 
[  *52  ]  stamps  under  the  same  date  were  placed  to  his  *credit.  On  the 
same  date,  after  this  entry,  a  balance  was  struck  in  the  pass- 
book. The  pass-book  contained  a  few  entries  on  the  debit  and 
credit  side,  after  these  of  the  18th  day  of  November,  1818.  A 
balance  was  struck  on  the  19th  day  of  March,  1819,  and  on  the 
4th  day  of  May,  1820,  a  balance  was  again  struck,  making  the 
defendant  a  debtor  to  the  amount  of  238/.  14s.  lid.  This 
balance  was  the  last  entry  of  any  description  in  the  pass-book. 
The  bankrupts  did  not  receive  from  the  Duke  of  Marlborough 
the  half  year's  annuity  of  100?.  which  they  originally  credited 
the  defendant  with.  The  plaintiffs  sought  to  withdraw  this  sura 
from  the  credit  side  of  the  account,  after  allowing  for  the 
commission  and  stamps  which  the  bankrupts  had  debited  the 
defendant  with  on  account  of  this  instalment. 

Scarlett  for  the  plaintiffs : 

As  to  Goold's  annuity,  it  must  be  conceded  that,  according  to 
the  rule  ldid  down  in  Shaw  v.  Picton^  the  plaintiffs  cannot  claim 
to  recover  any  sums  for  which  the  bankrupts  gave  the  defendant 

t  28  K.  R.  455  (4  B.  &  C.  715). 
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credit  as  monies  actually  received  by  them;  but  that  does  not  Shaw 
apply  to  the  sum  of  1441.  which  the  bankrupts  in  the  pass-book  dabtxall. 
stated  to  be  "  not  yet  received."  As  to  that  sum  there  was 
express  notice  to  the  defendant  that  it  was  not  paid  to  the 
bankrupts  out  of  any  funds  of  Goold's  in  their  hands.  The 
bankrupts  did  not  hold  out  to  the  defendant  that  they  had 
received  it,  nor  could  the  defendant  be  misled  by  their  act. 

As  to  the  Marquis  Wellesley's  annuity,  the  bankrupts  at  one 
time  had  given  credit  to  the  defendant  for  1882.  15*.  as  money 
received  by  them  for  him  on  account  *of  that  annuity.  They  [  *63  ] 
afterwards  debited  him  with  that  sum,  and  he  returned  the  pass- 
book to  them  without  objecting  to  the  sum  so  placed  to  his  debit. 
He  thereby  admitted  that  that  sum  was  properly  placed  to  his 
debit.  So  far  from  making  any  complaint,  he  proceeded  against 
the  grantor  of  the  annuity,  and  made  an  affidavit  that  he, 
the  grantor,  was  indebted  to  him  for  these  sums.  He  therefore 
acquiesced  in  the  account  delivered  by  the  bankrupts,  and  must 
lie  bound  by  it. 

Then  as  to  the  Duke  of  Marlborough's  annuity,  one  half  year's 
annuity  had  been  placed  to  the  defendant's  credit  in  August,  1818. 
On  the  13th  November  it  was  carried  to  his  debit.  A  balance 
was  afterwards  struck  three  times,  the  half  year's  annuity  always 
continuing  to  his,  defendant's,  debit.  It  is  not  competent  to 
him,  after  having  given  his  assent  to  this  money  being  charged 
to  his  debit,  now  to  say  that  it  was  improperly  placed  to  his 
debit. 

Taddy,  Serjt.  contra  : 

The  bankrupts  were  not  merely  agents  of  the  defendant  for 
the  purpose  of  receiving  the  instalments  of  the  annuities,  but 
they  were  agents  acting  under  a  del  credere  commission.  The 
contract  between  the  bankrupts  and  the  grantee  of  the  annuities 
was,  that  the  former  should  guarantee  the  payment  of  them; 
and  if  that  be  the  true  nature  of  the  contract  between  them, 
then  the  instalments,  as  soon  as  they  became  due  from  the 
grantors  of  the  annuities,  constituted  a  debt  from  the  bankrupts 
to  the  grantees,  and  the  relation  subsisting  between  the  bank- 
rupts and  the  grantees  being  that  of  debtor  and  creditor,  cannot 
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Shaw  be  affected  by  the  mode  in  which  the  accounts  were  kept  between 
Dartxall.    them.     Now  that  that  was  the  nature  of  the  contract  may  be 

[  *r>±  ]  fairly  Collected  from  the  facts  stated  upon  the  award,  for  the 
bankrupts  in  the  first  instance  procured  the  annuities  for  the 
grantee,  and  they  charged  a  commission  upon  the  half-yearly 
instalments,  as  if  they  had  actually  received  them. 

(Bayley,  J. :  If  that  were  the  contract  the  bankrupts  would 
have  given  the  defendant  credit  for  the  half-yearly  instalments 
on  the  very  days  when  they  became  due.  They,  however,  gave 
him  credit  for  the  instalments,  not  on  the  days  they  became 
due,  but  at  subsequent  periods.) 

Assuming  that  the  bankrupts  acted  as  mere  agents  of  the 
grantee,  still  the  plaintiffs  are  not  entitled  to  withdraw  these 
sums  from  the  credit  side  of  the  account.  First,  as  to  the  sum 
of  1441.  in  respect  of  Goold's  annuity,  it  does  not  appear  when 
the  words  "not  yet  received "  were  written  in  the  pass-book  ; 
but,  at  all  events,  that  sum  stood  to  the  credit  of  the  defendant 
in  the  ledger  from  January  till  May,  and  during  that  time  he 
had  no  notice  that  it  had  not  been  paid  to  the  bankrupts.  Then 
as  to  the  sums  for  which  credit  was  in  the  first  instance  given  to 
the  defendant  in  respect  of  the  annuities  granted  by  the  Marquis 
Wellesley  and  the  Duke  of  Marlborough,  a  settlement  of  accounts 
took  place,  and  a  balance  was  struck  while  those  sums  stood  to 
his  credit ;  and  when  that  account  was  settled,  and  the  balance 
agreed  upon  by  both  parties,  it  was  the  same  thing  in  point  of 
legal  effect  as  if  that  balance  had  been  actually  paid  by  the 
bankrupts  to  the  defendant ;  and  if  it  had  been  paid,  it  is  quite 
clear  that  the  bankrupts  or  their  assignees  could  not  recover  it 
back  again. 

(Bayley,  J. :  Assuming  that  to  be  so,  then  upon  the  same 
principle  when  upon  a  representation  made  by  the  bankrupts  that 
they  had  not  actually  received  the  money  for  which  they  had 
given  the  defendant  credit,  he  assented  to  that  money  being 
[  •«5  ]  *again  placed  to  his  debit,  that  would  be  the  same  thing  in  point 
of  legal  effect  as  if  he  had  actually  returned  the  balance  to  them  ; 
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and  if  he  had  so  done,  that  would  have  been  a  voluntary  pay-        Shaw 
ment  on  his  part,  and  he  could  not  recover  it  back  again.)  dabtnall. 

The  defendant  only  seeks  to  retain  that  which  he  has. 

Abbott,  Ch.  J. : 

I  ain  of  opinion  that  the  defendant  is  entitled  to  retain  all  the 
sums  entered  in  the  books  to  his  credit  in  respect  of  Goold's 
annuity,  except  the  last  sum  of  144J.,  entered  to  his  credit  of  the 
date  of  the  4th  May,  1820.  I  think  he  is  entitled  to  retain  all 
the  other  sums  for  the  reasons  given  by  the  Court  in  the  case  of 
Shaw  v.  Picton,\  viz.  that  the  bankrupts  by  giving  him  credit 
for  those  sums  led  him  to  suppose  that  they  had  received  them, 
and  that  they  cannot,  therefore,  be  allowed  to  say  that  they  had 
not.  I  think  that  the  sum  of  1442.,  entered  as  received  on  the 
4th  May,  1820,  is  not  to  stand  to  his  credit  by  reason  of  the 
special  terms  in  which  that  entry  is  made.  It  is  entered  as  a 
sum  not  yet  received.  The  effect  of  that  entry  is  much  the 
same  as  if  the  bankrupts  had  said  in  express  terms,  "  We  give 
you  credit  from  May  for  the  sum  of  144Z.,  in  expectation  that  we 
shall  receive  it  hereafter,"  and  in  that  view  of  the  case  the 
assignees  are  clearly  entitled  to  withdraw  that  sum. 

With  respect  to  the  sum  originally  credited  to  the  defendant 
in  respect  of  the  Marquis  Wellesley' s  annuity,  if  the  case  had 
stood  alone  on  that  entry  in  the  book  in  which  the  entire  sum  of 
1881.  15*.,  making  five  quarterly  payments,  is  placed  to  his  the 
defendant's  debit,  I  should  have  *thought  that  would  not  have  L  *'><»  ] 
been  sufficient  to  entitle  the  assignees  to  debit  him  with  that 
sum,  because  it  seems  to  me  that  it  was  necessary  to  shew  his 
specific  assent  to  that  entry  and  to  the  debit  thus  made  to  him. 
But  there  is  abundant  evidence  in  this  case  to  shew,  that  the 
greater  part  of  that  sum  was  placed  to  his  debit  with  his  assent, 
because  we  find  that  on  the  17th  of  July,  1821,  when  he  must 
have  known  that  this  sum  had  been  placed  to  his  debit,  he  files 
his  bill  in  chancery  against  the  Marquis  Wellesley,  and  exhibits 
an  affidavit  in  support  of  it,  in  which  he  states  that  the  Marquis 
Wellesley  was  indebted  to  him  for  four  of  these  five  quarterly 

t  28  R.  R.  455  (4  B.  &  C.  715). 
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Shaw        payments.     I  think  that  that  does  shew  his  acquiescence  in  that 
dartnall.    entry  pro  tanto,  but  it  applies  to  four  quarterly  payments  only, 
and  they  amount  to  151/. 

As  to  the  sum  of  100/.  in  respect  of  the  Duke  of  Marlborough's 
annuity,  I  think  that  the  defendant  would  be  entitled  to  retain 
that  sum,  for  the  same  reason  that  he  is  entitled  to  retain  the 
sums  in  respect  of  Goold's  annuity,  unless  there  was  evidence  of 
his  assent  to  its  being  replaced  to  his  debit.  The  entry  is  "  half 
a  year's  annuity,  due  the  10th  of  July,  returned  100/."  The 
evidence  of  his  assent  to  that  entry  is  this,  that  on  the  18th  of 
November,  1818,  the  account  is  made  up,  and  a  balance  of 
48/.  15*.  9d.  struck.  In  March,  1819,  another  account  is  made 
up  and  a  balance  struck,  and  the  sum  of  100/.  continuing  debited 
to  him.  I  do  not  rely  upon  the  ultimate  balance  struck  on  the 
4th  of  May,  1820,  because  there  was  no  distinct  evidence  of  the 
defendant's  assent  generally  to  the  whole  contents  of  the  entry 
of  that  date.  But,  on  the  ground  that  there  was  a  previous 
assent   by  him  to   that   entry   when    the   two    settlements   of 

[  *r»7  ]        *accounts  took  place,  I  am  of  opinion  that  that  sum  was  properly 
placed  to  his  debit,  and  must  be  allowed. 

It  has  been  argued,  that  looking  to  the  whole  transaction,  we 
must  see  that  the  bankrupts  became  guarantees  for  the  payment 
of  all  these  annuities ;  but  looking  at  all  these  entries,  I  cannot 
draw  that  conclusion  from  them,  because,  on  the  supposition 
that  they  had  become  guarantees,  I  cannot  account   for  the 
defendant's  consenting  to  the  entry  of  the  return  of  that  100/., 
nor  can  I  account  for  the  affidavit  made  by  him,  in  which  he 
states  that  the  Marquis  Wellesley  was  indebted  to  him  for  these 
annuities,  nor  can  I  account  upon  that  principle  for  another  act 
done,  not  indeed  by  the  defendant,  but  by  the  bankrupts,  viz. 
their  entering  the  last  sum  respecting  Goold's  annuity  as  money 
not  yet  received.    Looking  to  the  whole  of  these  entries,  the 
conclusion  which  I  draw  from  them  is,  not  that  the  bankrupts 
had  guaranteed  the  payment  of  all  the  annuities,  but  that  they 
were  willing  from  time  to  time  to  make  the  defendant  believe 
that  the  annuities  had  been  paid  into  their  hands  to  induce  him 
to  continue  his  dealings  with  them.     I  think,  for  these  reasons. 
the  plaintiffs  are  entitled  to  withdraw  from  the  credits  given   by 
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them  the  sum  of  1441.  in  respect  of  Goold's  annuity,  and  the        Shaw 
sum  of  151Z.  on  account  of  the  Marquis  Wellesley's  annuity,     dabtnall. 
and  the  sum  of  100/.  in  respect  of  the  Duke  of  Marlborough's 
annuity. 

Postea  to  the  plaintiff i. 


FOSTER  and  Others  v.  FKAMPTON  and  Another.  1826. 

(«  Barn.  &  Cress.  107—110 ;  S.  C.  9  Dowl.  &  Ry.  108 ;  5  L.  J.  K.  B.  71 ;         [7o7  i 
S.  C.  at  Nisi  Prius,  2  Car.  &  P.  469.) 

Where  goods  are  to  be  delivered  to  the  purchaser  at  a  particular  place, 
the  transitus  in  general  continues  until  they  are  delivered  to  him  at  that 
place ;  but  if  he  by  his  own  act  prevent  the  delivery,  which  otherwise 
in  the  ordinary  course  would  take  place,  and  does  any  act  equivalent  to 
taking  possession,  the  transitus  is  thereby  terminated;  and,  therefore, 
where  the  purchaser  of  several  hogsheads  of  sugar  upon  receiving  from 
the  carrier  notice  of  their  arrival,  took  samples  from  them,  and  for  his 
own  convenience  desired  the  carrier  to  let  them  remain  in  his  warehouse 
until  he  should  receive  further  directions,  and  before  they  were  removed, 
became  bankrupt,  it  was  held,  that  the  transitus  was  at  an  end,  and 
that  the  vendor  was  not  entitled  to  stop  them. 

Trover  for  20  hogsheads  of  sugar.  Plea,  not  guilty.  At  the 
trial  before  Abbott,  Ch.  J.,  at  the  London  sittings  in  this  Term, 
the  following  appeared  to  be  the  facts  of  the  case.  The  plaintiffs 
were  the  assignees  of  one  Fowler,  a  bankrupt,  who  carried  on 
business  at  Birmingham  as  a  grocer.  The  defendants,  who  were 
wholesale  grocers  in  London,  had,  by  the  order  of  the  bankrupt, 
on  the  22nd  of  August,  sent  him  by  one  Corbett,  a  Birmingham 
carrier,  a  quantity  of  lump  sugar,  and  three  hogsheads  of  raw 
sugar.  They  arrived  at  Birmingham  on  the  5th  of  September, 
and"  Corbett  gave  the  bankrupt  notice  of  their  arrival  on  the  6th, 
and  he  removed  the  lump  sugar  to  his  premises,  and  took  samples 
from  the  three  hogsheads  of  raw  sugar,  but  desired  that  they 
might  remain  in  Corbett's  warehouse  until  he  received  further 
directions.  The  bankrupt,  for  his  own  convenience,  frequently 
left  bulky  articles  in  Corbett's  warehouse  for  a  considerable  time 
after  their  arrival.  The  three  hogsheads  of  sugar  remained  in 
the  warehouse  on  and  after  the  4th  of  October,  when  the 
]>ankrapt  quitted  Birmingham,  and  committed  an  act  of  bank- 
ruptcy.    On  the  12th  of  October  the  defendants  gave  notice  to 


J 


256  1826.     K.  B.     6  B.  &  C.  107—109.  [r.r. 


Foster  Corbett  not  to  deliver  the  three  hogsheads  of  sugar  to  Fowler, 
Fbampton.    or   to    any  person   on   his    account ;    and    Corbett   ultimately 

delivered  them  to  the  defendants,  upon  their  executing  a  bond 
[  *ios  ]      of  indemnity.    The  Lord  Chief  Justice  was  of  *opinionthat  the 

transitus  was  at  an  end,  and  that  the  plaintiffs  were  entitled  to 

recover. 

(j iimey  now  moved  for  a  new  trial : 

The  defendants  were  entitled  to  stop  those  goods,  so  long  as 
they  were  in  a  mere  course  of  transit  to  the  bankrupt ;  and  they 
were  in  a  course  of  transit  so  long  as  they  continued  in  the 
possession  of  the  carrier. 

Bayley,  J. : 

It  seems  to  me  that  in  this  case  the  transitus  was  at  an  end. 
Where  a  man  orders  goods  to  be  delivered  at  a  particular  place, 
the  transitus  continues  until  they  are  delivered  to  the  consignee 
•    at  that  place  ;  but  that  must  be  understood  of  a  delivery  in  the 
ordinary  course   of  business;  for  if  the  consignee,  before  the 
goods  reach  their  ultimate  destination,  postpones  the  delivery, 
or  does  any  act  which  is  equivalent  to  taking  actual  possession 
of  them,  the  transitus  is  at  an  end.     Now  here,  the  bankrupt  has 
done  such  an  act,  for  he  not  only  postponed  the  delivery  which 
would  have  taken  place  in  the  ordinary  course  of  business,  but  he 
took  samples,  and  directed  the  carrier  to  keep  the  goods  in  his 
warehouse  until  he  received  further  directions.     From  that  time 
the  carrier  became  the  warehouseman  of  the  bankrupt,  and  the 
goods  were  as  much  in  the  possession  of  the  latter  as  if  he  had 
taken  them  into  his  own  warehouse.     In  Richardson  v.  Goss,± 
Richardson  of  Newcastle  shipped  goods  for  London  to  the  order 
of  one  Wilson.     Richardson  finding  that  Wilson  was  in  insolvent 
circumstances,  applied  at  the  defendant's  wharf  in  London,  where 
the  goods  had  in  the  meantime  arrived,  and  where  goods  shipped 
[  *iu»  ]       for  Wilson  were  usually  landed  and  kept  till  sent  *for  by  him  ten- 
dering the  freight,  and  charges  paid  for  the  goods,  and  requiring 
delivery  of  them,  which  was  refused,  unless  upon  payment  of  a 
general  balance  due  from  Wilson  to  the  defendant  for  wharfage. 

t  6  R.  R.  727  (3  Bos.  &  P.  119). 
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Chambre,  J.  intimated  a  strong  opinion,  that  if  a  man  be  in  the  Foster 
habit  of  using  the  warehouse  of  a  wharfinger  as  his  own,  and  fbampton. 
make  that  the  repository  of  his  goods,  and  dispose  of  them  there, 
the  journey  will  be  at  an  end  when  the  goods  arrive  at  such 
warehouse;  and  Lord  Alvanley  expressed  his  concurrence  in 
that  opinion  in  the  case  of  Scott  v.  PettitA  There  a  trader  had 
no  warehouse  of  his  own,  but  used  that  of  his  packer,  for 
receiving  goods  consigned  to  him,  and  it  was  held  that  the 
transitus  of  such  goods  was  at  an  end  upon  delivery  of  them 
to  the  packer.  Now  here  the  bankrupt,  on  the  particular 
occasion,  used  the  warehouse  of  the  carrier  as  his  own,  and 
made  it  the  repository  of  his  goods.  I  therefore  think  that  the 
transitus  was  at  an  end  as  soon  as  the  bankrupt  took  the 
samples  from  the  hogsheads,  and  desired  that  they  should 
remain  in  the  warehouse  till  further  directions. 

Holroyd,  J. : 

I  think  that  the  possession  of  the  sugar  was  completely  vested 
in  the  consignee.  The  transit  of  the  goods  was  at  an  end,  by 
the  act  of  the  consignee's  treating  the  goods  as  his  own  property, 
taking  part  to  his  own  premises,  and  directing  the  other  part  to 
remain  in  the  warehouse  of  the  carrier.  From  that  moment  the 
latter  ceased  to  be  a  carrier,  and  became  a  mere  bailee. 

LlTTLEDALE,  J.  : 

The  taking  of  the  samples  was  a  complete  act  of  ownership. 
Besides,  it  appears  that  *the  bankrupt,  for  his  own  convenience,  [  *no  ] 
was  in  the  habit  of  leaving  goods  in  the  warehouse  of  the  carrier, 
and  that  on  this  occasion  he  directed  them  to  continue  there 
after  the  period  when  they  would  otherwise  have  been  delivered 
in  the  ordinary  course  of  business.  From  the  time  when  he 
drew  the  samples,  and  gave  those  directions,  the  sugar  must  be 
considered  to  have  been  in  the  possession  of  the  bankrupt,  as 
much  as  if  he  had  taken  it  to  his  own  premises. 

Rule  refused. 
t  7  R.  R.  804  (3  Bos.  &  P.  469). 
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1826  DOE,  on  the   demise  of   JANE   SMYTH  v.   Sir 

JVte.  28.  ' 


[112] 


GEOEGE  HENRY  SMYTH,  Bart. 

(6  Bam.  &  Cress.  112—117  ;  S.  C.  9  Dowl.  &  By.  136;  5  L.  J.  K.  B.  13.) 

Where  the  devisee  of  an  estate  refused  to  take  it,  saying  she  was 
entitled  as  heir-at-law,  and  would  not  accept  any  benefit  by  the  will  of 
the  devisor :  Held,  that  this  was  not  such  a  disclaimer  as  prevented  her 
from  afterwards  bringing  ejectment  and  relying  on  her  title  as  devisee. 

Ejectment  to  recover  the  possession  of  the  freehold  part  of  a 
messuage,  farm  lands,  and  premises  in  the  parishes  of  Elmswell 
and  Norton,  in  the  county  of  Suffolk.     The  declaration  contained 
two  demises,  one  on  the  2nd  March,  1814,  the  other  on  the 
2nd  February,   1824.     Plea,  the   general   issue.    At  the   trial 
before  Gaselee,  J.  at  the  Suffolk  Summer  Assizes,  1824,  by  the 
direction  of  the  learned  Judge  a  verdict  was  found  for  the  plaintiff, 
with  liberty  for  the  defendant  to  move  to  set  aside  the  verdict 
and  enter  one  for  himself.     The  Court  of  King's  Bench,  upon 
that  motion  being  made,  directed  the  following  case  to  be  stated 
for  their  opinion :  Anne  Brand  being  seised  in  fee  of  the  estate 
in  question,  on  the  7th  October,  1813,  duly  executed  her  last  will, 
which  contained  a  devise  in  the  following  words :  "  I  give  and 
bequeath  to  Miss  Jane  Smyth,  of  Ogle  Street,  London,  all  that 
messuage,  farm  lands,  and  hereditaments  situate  at  Elms  well, 
or  in  any  other  parish  in  the  county  of  Suffolk,  during  the  term 
of  her  life,  keeping  the  said  estate  in  good  repair.     I  also  give 
to  the  said  Miss  Jane  Smyth  the  sum  of  5001.  for  the  purpose  of 
discharging  the  fines  and  other  fees  on  her  admission  to  the 
copyhold  part  of  the  said  estate.     I  also  give  to  the  said  Miss 
Jane  Smyth  all  my  books,  and   Sir  Henry  Smyth's  miniature 
picture.     And  from  and  after  her  decease,  I  give  and  devise  the 
said  messuage,  farm  lands,  and  hereditaments  situate  in  Elm  swell, 
[*H3]       or  in  any  other  parish  *in  the  county  of  Suffolk,  unto  Sir  Henry 
Smyth,  of  Beerchurch,  in  Essex,  and  his  heirs."     The  testatrix 
died  in  March,  1814,  without  revoking  her  said  will,  and  the 
lessor  of  the  plaintiff  and  the  defendant  are  the  devisees  therein 
named,  the  latter  by  the  name  of  Sir  Henry  Smyth.     Shortly 
after  the  death  of  the  testatrix  the  Bev.  Charles  Cook,  who  was 
one  of  her  executors,  called  upon  the  lessor  of  the  plaintiff  for 
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the  purpose  of  paying  her  the  said  legacy  of  5001.,  when  she     DoEdem. 
refused  to  receive  the  same,  and  she  had  not  received  it  at  the  v. 

time  of  the  trial.  Early  in  the  year  1815,  and  three  or  four  Smyth- 
times  afterwards  in  the  course  of  that  year,  and  once  in  the  next, 
Mr.  John  Graham  Sarjeant,  the  then  attorney  of  the  defendant, 
by  his  desire  called  upon  the  lessor  of  the  plaintiff  on  the  subject 
of  the  devise;  she  claimed  the  estate  as  heir-at-law  to  Sir  Harvey 
Smyth,  and  on  all  these  occasions  she  declared  she  would  never 
accept  any  benefit  under  Mrs.  Brand's  will ;  and  on  one  of  them 
she  said  she  knew  there  was  a  legacy  to  enable  her  to  take  up 
the  copyhold,  but  nothing  should  induce  her  to  accept  that 
legacy.  On  one  occasion  Mr.  Sarjeant  shewed  her  a  pedigree  to 
convince  her  that  she  was  not  the  heir-at-law,  but  that  the  defen- 
dant was;  she  said  the  pedigree  was  wrong,  but  did  not  point 
out  where ;  and  upon  Mr.  Sarjeant  telling  her  that  the  copyhold 
might  be  seized  by  the  lady  of  the  manor,  that  the  defendant 
would  not  suffer  the  estate  to  go  to  ruin  for  want  of  a  landlord, 
and  that  if  she  persisted  in  refusing  to  take  it  up,  she  must  not 
blame  him  for  any  proceeding  he  might  institute,  she  replied, 
that  he  might  do  as  he  pleased,  but  she  was  determined  not  to 
have  any  benefit  under  Mrs.  Brand's  will.  On  Mr.  Sarjeant's 
last  visit  he  proposed  to  her,  on  the  part  of  Sir  George  Henry 
*Smyth,  that  if  she  did  not  choose  to  take  the  estate,  and  would  [  *n^  ] 
permit  him  to  do  it,  he  would  account  to  her  for  all  the  profits, 
and  give  her  security ;  she  answered,  she  would  take  nothing 
under  the  will ;  that  she  had  already  been  kept  out  of  all  that 
estate,  and  all  that  Mrs.  Brand  had  given  to  Mrs.  Vincent  since 
the  death  of  Sir  Harvey  Smyth ;  that  she  should  claim  the  whole 
of  the  property  under  that  title,  and  should  have  nothing  to  do 
with  the  will  of  Mrs.  Brand,  and  that  she  considered  it  an  insult. 
Part  of  the  estate  in  question  is  freehold  and  part  copyhold.  The 
larger  and  most  valuable  part  is  copyhold.  On  the  9th  May, 
1814,  at  a  general  court  baron  holden  for  the  manor  of  Elmswell, 
a  presentment  was  made  of  the  death  of  the  testatrix,  and  a 
proclamation  for  any  person  claiming  the  copyhold  part  of  the 
said  estate  to  come  in.  A  second  similar  proclamation  was  made 
on  the  8th  November,  1814,  and  a  third  on  the  6th  March,  1815. 
^No  person  having  appeared  on  anjT  of  those  occasions,  on  the 
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DoEdem.     12th  December,  1815,  the  copyhold  lands  were  seized    by  the 
r.  bailiff  of  the  manor,  and  an  ejectment  was  brought  against  the 

Smyth.  tenants  in  possession  by  the  lady  of  the  manor.  There  was  no 
defence  to  the  ejectment,  and  the  lady  of  the  manor  took  posses- 
sion of  the  copyhold  land,  and  retained  it  from  that  time  to  the 
trial,  and  received  the  rents.  All  the  tenants  in  possession  were 
served  with  declarations  in  ejectment.  In  Trinity  Term,  1823, 
the  defendant  caused  declarations  in  ejectment  to  be  served  on 
the  tenants  of  the  freehold  estate,  containing  two  demises  by 
him,  the  first  on  the  2nd  March,  1814,  the  second  on  17th  March, 
1817.  Judgment  passed  by  default,  and  the  defendant  obtained 
possession  by  a  writ  of  habere  facias  possessionem  on  the   12th 

[  *H5  ]  January,  1824.  The  jury  found  a  refusal  on  the  *part  of  the 
lessor  of  the  plaintiff  to  take  under  the  will,  and  an  assertion  of 
title  by  her  from  the  death  of  Sir  Harvey  Smyth,  but  that  she 
had  taken  no  steps  to  obtain  possession  under  that  title. 

Storks  for  the  plaintiff : 

There  are  two  questions  in  this  case,  one  whether  there  was 
in  fact  a  waiver  of  the  devise  to  the  lessor  of  the  plaintiff ;  the 
other  whether  a  parol  waiver  could  deprive  her  of  the  right  to 
sue.     The  facts  do  not  by  any  means  prove  a  waiver.     It  appears 
that  the  lessor  of  the  plaintiff  thought  she  was  entitled  to  the 
estate  as  heir-at-law,  she,  therefore,  did  not  intend  to  abandon 
the  estate,  but  claimed  a  larger  interest  than  the  will  gave  her. 
But  assuming  that  a  distinct  parol  waiver  had  been  proved,  that 
would  not  have  sufficed  to  take  the  estate  out  of  the  devisee.    The 
case  of  Townson  v.  Tickell\  is  the  only  one  that  can  be  cited  for 
the  defendant ;  but  although  some  doubts  as  to  the  necessity  of 
a  disclaimer  by  deed  were  thrown  out  by  one  of  the  learned 
Judges,  the  decision  of  the  Court  merely  amounted  to  this,  that 
a  disclaimer  by  deed  sufficed.     In  Thompson  v.  Leach,l   it   was 
laid  down  by  Ventris,  J.,  that  where  tenant  for  life  surrendered 
by  deed  to  him  in  remainder,  the  estate  was  in  the  latter  without 
proof  of  assent,  and  that  by  devise  the  estate  is  in  the  devisee 
immediately.     Co.  Litt.  Ill  a,  and  Butler  and  Baker's  case  §  also 
prove,  that  by  a  devise  the  estate  vests  in  the  devisee   before 

t  22  R.  R.  291  (3  B.  &  Aid.  31).        J  2  Ventr.  198.        §  3  Co.  Bep.  26. 
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assent,  and  the  latter  case  shews,  that  when  the  freehold  was     DoEdem. 

once  vested  in  Miss  Smyth,  it  could  not  be  divested  by  parol.  Vm 

Smyth. 
Dover,  contra  :  [  lie  ] 

The  fact  of  refusal  is  clear.  Miss  Smyth  constantly  refused  to 
have  anything  to  do  with  the  estates  devised,  she  never  received 
the  rents,  and  suffered  the  present  defendant  to  bring  ejectments 
and  recover  possession.  Then  as  to  the  disclaimer,  Towmon  v. 
Tickett  is  the  only  modern  case  in  which  the  question  has  arisen : 
it  was  there  fully  discussed,  and  the  authorities  were  much  con- 
sidered, and  it  was  held  that  a  disclaimer  by  deed  was  clearly 
sufficient.  Holroyd,  J.  went  further,  and  expressed  an  opinion, 
that  unless  some  strong  authority  were  shewn,  the  Court  could 
not  hold  that  a  party  was  bound  to  disclaim  by  deed,  and  he  relied 
on  the  case  of  Bonefaut  v.  GreenfieldA  In  Shep.  Touch.  452,  tit. 
Testament,  it  is  said,  "  If  one  devise  his  land  to  another  in  fee 
simple,  fee  tail,  for  life  or  years,  and  the  devisee,  after  the  death 
of  the  testator,  doth  refuse  and  waive  the  estate  devised  to  him, 
in  this  case  and  by  this  means  the  devise  is  become  void.  And 
it  seems  a  verbal  waiver  is  sufficient  in  this  case." 

Cur.  adv.  vult. 

Abbott,  Ch.  J. : 

In  this  case  we  are  of  opinion  that  the  lessor  of  the  plaintiff  is 
entitled  to  recover.  It  is  clear  that  a  devised  interest  vests  in 
the  devisee  by  presumption  of  law,  before  entry :  Co.  Litt.  Ill  a. 
It  may  be  admitted  that  a  devisee  cannot  be  compelled  to  accept 
the  devised  interest,  but  may  by  some  mode  renounce  and 
disclaim  it,  and  that  upon  such  renunciation  or  disclaimer,  it 
will  descend  to  the  heir  or  pass  to  a  remainder  man.  And  it  is 
not  necessary  in  the  present  *case  to  decide  whether  such  renun-  [  *n7  ] 
ciation  and  disclaimer  may  be  by  parol,  because  in  whatever 
form  they  are  made,  we  think  they  must  be  a  clear  and  unequi- 
vocal disclaimer  of  any  estate  in  the  land.  In  this  case  the 
disclaimer  is  not  of  any  estate  in  the  land,  but  only  of  benefit 
under  the  will,  accompanied  in  every  instance  with  an  assertion 
of  a  right  to  the  land  by  a  higher  and  better  title.     This  proceeded 

t  1  Leon.  60 ;  Cro.  Eliz.  80. 
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Doe  dem.     on  a  mistake,  of  which  the  lessor  of  the  plaintiff,  though  slowly 

M^TH       and  reluctantly,  was  at  last  convinced.     No  case  similar  to  this 

Smyth.       wag  cited,  or  has  been  found.     And  we,  therefore,  think  the 

lessor  of  the  plaintiff  is  not  precluded  from  acting  under  her 

improved  judgment,  and  taking  the  land  as  devisee  under  the 

will.     The  verdict,  therefore,  must  stand. 

Postea  to  the  plaintiff. 


1826.  GOOM  v.  AFLALO. 

iW'28  (6  Barn.  &  Cress.  117—122 ;  9  Dowl.  &  By.  148  ;  5  L.  J.  K.  B.  31.) 

[  H7  ]  Where  a  broker  made  an  entry  of  a  contract  in  his  book  which  he  did 

not  sign,  but  sent  to  the  vendor  and  purchaser  bought  and  sold  notes, 
copied  from  the  book  and  signed  by  him :  Hold,  that  these  were  a 
sufficient  note  or  memorandum  of  the  bargain,  and  that  the  parties  were 
bound  by  the  contract  so  made. 

Assumpsit  brought  by  the  plaintiff  against  the  defendant,  for 
refusing  to  deliver  a  quantity  of  Barbary  gum,  pursuant  to  a 
contract  of  sale  alleged  to  have  been  entered  into  with  the  plaintiff 
by  a  Mr.  Virgo,  as  the  broker  of  the  plaintiff  and  defendant. 
Plea,  the  general  issue.  At  the  trial  before  Abbott,  Ch.  J.  at 
the  London  sittings,  after  last  Hilary  Term,  a  verdict  was  found 
for  the  plaintiff.  Afterwards,  upon  a  motion  for  a  new  trial,  the 
Court  directed  that  the  facts  should  be  stated  for  their  opinion 
in  the  following  case : 

Mr.  Virgo,  as  the  broker  of  the  defendant,  and   with   his 

authority,  agreed  with  the  plaintiff,  that  the  defendant  should 

[  *iis  ]       sell  and  deliver  to  him  170  serons  of  Barbary  *gum  at  'the  price 

of  55*.  per  cwt.     The  broker  thereupon  wrote  in  his  broker's 

book  the  terms  of  the  contract,  as  follows : 

"London,  28rd  February,  1825. 

"  Sold  for  account  of  Mr.  Aflalo,  to  Mr.  S.  T.  Goom,  170  serons 
of  Barbary  gum,  subject  to  approval  of  quality  to-morrow ;  per 
the  Mogadore,  lying  in  the  London  Docks,  at  55*.  per  cwt.,  in 
bond;  customary  allowance  for  tare  &nd  draft;  24  per  cent- 
discount  for  cash  in  fourteen  days  or  four  months'  credit.  The 
gum  remaining  in  the  seller's  name  at  the  Docks." 
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This  entry  in  the  broker's  book  was  not  signed  by  the  broker        Goom 
or  any  other  person.      Between  nine  and  ten  o'clock  at  night  of      aflalo. 
the  said  23rd  February,  the  broker  sent  to  the  plaintiff  and 
defendant  respectively  paper  writings,  commonly  called  bought 
and  sold  notes,  copied  from  the  entry  in  his  book,  and  signed 
by  him. 

Between  nine  and  ten  o'clock  in  the  morning  of  the 
24th  February,  the  defendant  objected  to  and  returned  the  sold 
note  to  the  broker,  and  wholly  refused  to  deliver  the  gum, 
whereupon  this  action  was  brought. 

Law  for  the  plaintiff : 

The  only  question  in  this  case  is,  whether  the  want  of  the 
broker's  signature  to  the  entry  in  his  book  is  fatal  to  the 
plaintiff's  right  of  action.  That  must  depend  upon  whether 
there  is  a  sufficient  note  or  memorandum  of  the  bargain  signed 
by  an  agent  duly  authorized,  so  as  to  satisfy  the  Statute  of  Frauds 
29  Car.  II.  c.  8,  s.  17.  The  case  of  Simon  v.  Motivos\  shews 
that  the  broker  was  an  agent  duly  *authorized,  and  in  Rucker  v.  [  »ii9  ] 
Cammcycrl  it  was  held  that  the  bought  and  sold  notes  signed  by 
the  broker  were  a  sufficient  memorandum  of  the  bargain.  In 
dimming  v.  Roebuck%  the  same  was  held  by  Gibbb,  Ch.  J.,  and  he 
there  alludes  to  an  opinion  somewhere  expressed  that  the  entry 
in  the  broker's  book,  signed  by  him,  was  the  only  proper  evidence 
of  the  agreement,  and  says  that  it  had  been  overruled.  The 
case  alluded  to  was  probably  that  of  Hey  man  v.  Nealet\\  where 
the  broker  signed  the  entry  in  his  book,  and  then  sent  bought 
and  sold  notes  to  the  parties.  The  defendant  insisted  that  the 
notes  were  sent  for  approbation,  and  that  until  that  had  been 
given  there  was  no  binding  contract.  Lord  Ellenborough  said 
that  the  entry  made  and  signed  by  the  broker  was  alone  the 
binding  contract,  that  the  bought  and  sold  notes  were  only  copies 
of  that  entry  which  would  be  binding  although  no  such  notes 
were  ever  sent  to  the  vendor  or  purchaser.  The  judgment  must 
be  considered  to  have  been  given  with  reference  to  the  state  of 
facts  then  before  the  Court,  and  is  not  applicable  to  the  present 

t  3  Burr.  1921.  §  Holt,  N.  P.  172. 

t  1  Eep.  105.  ||  2  Camp.  337. 
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Goom        case,  in  which  the  broker  has  not  signed  his  book.     In  Powell  v. 

Aplalo.  Divett,\  decided  after  Heyman  v.  Neale,  the  plaintiff,  in  support 
of  his  case,  offered  in  evidence  a  note  signed  by  the  broker,  the 
entry  in  his  book  not  having  been  signed.  It  appeared  that  the 
plaintiff  had  procured  an  alteration  to  be  made  in  the  note,  and 
on  that  ground  he  was  nonsuited;  but  it  was  not  contended 
there  that  the  note,  if  unaltered,  would  not  have  sufficed.  In 
the  late  case  of  Grant  v.  Fletcherl  an  opinion  is  expressed  that 

[  *120  ]  where  the  broker's  book  is  *not  signed,  the  parties  are  bound  by 
bought  and  sold  notes. 

Chitty,  contra : 

The  first  question  in  this  case  is  what  was  intended  by  the 
broker  to  be  the  original  note  or  memorandum  of  the  bargain. 
If  the  entry  in  his  book  was  intended  to  be  the  original  note  of 
the  bargain,  that  was  the  best  evidence ;  and  the  bought  and 
sold  notes  were  inadmissible.     The  book,  for  want  of  the  broker's 
signature,  was  not  binding,  and,  consequently,  there  was  no 
proper  evidence  of  a  binding  contract.     The  case  of  Powell  v. 
Duett  turned  entirely  upon  the  question  of  fraud,  and  cannot  be 
considered   as  an  authority  for  the  decision  of  this  question. 
Then  the  case  of  Heyman  v.  Neale  is  very  strong  for  the  defen- 
dant.    Lord  Ellen  borough  begins  his  judgment  by  stating,  that 
after  the  broker  has  entered  the  contract  in  his  book,  neither 
party  can  recede  from  it.     The  bought  and  sold  note  is  not  sent 
on  approbation,  nor  does  it  constitute  the  contract.    The  entry 
made  and  signed  by  the  broker  is  alone  the  binding  contract. 
It  is  true,  that  in  Camming  v.  Roebuck}  Gibbs,  Ch.  J.  mentions 
this  doctrine,  and  says,  it  has  been  contradicted.     He  must  have 
alluded  to  the  case  of  Dickenson  v.  Lihval,§  which  was  decided  a 
few  months  before  dimming  v.  Roebuck ;  but  it  does  not  warrant 
the  observation.     In  that  case  the  broker  made  no  entry  in  his 
book,  but  signed  and  delivered  bought  and  sold  notes  ;  Hinde  v. 
Whitehouse]  was  cited  to  shew  that  these  were  insufficient,  but 
Lord  Ellenborough  said,  "  That  case  does  not  go  the  length  of 

t  13  R.  R.  358  (15  East,  29).  ||  8  R.   R.   676  (7  East,    558  ;     3 

X  29  R.  R.  286  (5  B.  &  C.  436).  Smith,  528). 

§  1  Stark.  128. 
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deciding  that  where  no  entry  is  *made  in  the  broker's  book  the        goom 
bought  and  sold  notes  may  not  be  sufficient  to  satisfy  the  statute ; "      aflalo. 
and  his  Lordship  offered  to  reserve  the  point.    Here  there  was       [  *121  ] 
an  entry  in  the  broker's  book,  which  constitutes  an  essential 
difference  between  the  two  cases. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Abbott,  Ch.  J. : 

It  appears  in  this  case  that  Virgo  the  broker  was  authorised 
by  the  defendant  to  sell  the  goods  in  question,  that  he  contracted 
for  the  sale  of  them  to  the  plaintiff,  entered  a  memorandum  of 
the  bargain  in  his  broker's  book,  but  did  not  sign  that  entry,  and 
then  sent  to  each  of  the  parties  a  copy  of  the  memorandum 
signed  by  himself.  The  only  objection  to  the  validity  of  the 
contract,  is  the  want  of  his  signature  to  the  memorandum  in  the 
book. 

It  is  clear  that  the  contract  was  made  in  such  a  manner  as  to 
hind  the  defendant  within  the  requisites  of  the  Statute  of  Frauds. 
If,  therefore,  it  is  to  be  held  invalid,  this  can  only  be  done  on  the 
ground  of  some  usage  or  custom  of  merchants,  which  the  Court 
is  at  liberty  to  recognize  as  a  part  of  the  common  law.  No  such 
usage  has  been  found,  or  stated  as  a  fact  upon  the  present 
occasion.  There  are  several  cases  in  the  books  in  which  this 
point  has  been  noticed.  They  were  all  quoted  in  the  argument 
at  the  Bar,  and  it  is  unnecessary  to  repeat  them.  A  signed  entry 
in  the  broker's  book,  and  signed  notes  conformable  to  each  other 
delivered  to  the  parties,  are  spoken  of  as  making  a  valid  contract: 
the  entry  in  the  book  has  been  called  the  original,  and  the  notes 
copies,  but  there  is  not  any  actual  decision  that  a  valid  contract 
may  not  be  made  by  notes  duly  *signed,  if  the  entry  in  the  book  [  *122  J 
be  unsigned  ;+  and  in  one  case  the  late  Lord  Chief  Justice  Gibbs 
is  reported  to  have  spoken  of  some  supposed  decision  to  that 
effect  as  having  been  overruled.  Under  such  circumstances,  we 
cannot  say  that  the  rule  for  which  the  defendant  contends  has 
been  adopted  by  the  Court  as  part  of  the  law  merchant.     Strong 

t  See  the  note  to  Grant  v.  Fletcher,  29  E.  R.  at  p.  288. 
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Goom  expressions,  as  to  the  duty  of  the  broker  to  sign  his  book,  do  not 
aflalo.  8°  *ar  enough  for  this  purpose,  nor  does  the  obligation  to  do  this, 
which  a  broker  is  supposed  to  enter  into  upon  receiving  a  licence 
to  practise  in  the  city  of  London.  Brokers  are,  I  believe, 
established  in  the  principal  commercial  towns  on  the  continent, 
under  municipal  regulations,  calculated  to  obtain  punctuality  and 
fidelity  in  their  dealings;  and  the  signature  of  their  book  is 
certainly  one  method  of  insuring  these,  and  may  in  some  cases 
furnish  evidence  and  facilitate  the  proof  of  a  contract.  We  have 
no  doubt  that  a  broker  ought  to  sign  his  book,  and  that  every 
punctual  broker  will  do  so.  But  if  we  were  to  hold  such  a 
signature  essential  to  the  validity  of  the  contract,  we  should  go 
further  than  the  Courts  have  hitherto  gone,  and  might  possibly 
lay  down  a  rule  that  would  be  followed  by  serious  inconvenience, 
because  we  should  make  the  validity  of  the  contract  to  depend 
upon  some  private  Act,  of  which  neither  of  the  parties  to  the 
contract  would  be  informed,  and  thereby  place  it  in  the  power 
of  a  negligent  or  fraudulent  man  to  render  the  engagements  of 
parties  valid  or  invalid  at  his  pleasure. 

For  these  reasons  we  think  the  plaintiff  is  entitled  to  retain 
the  verdict. 

Postea  to  the  plaintiff. 


1826.  SOPHIA  NYE  am)  Others  v.  JOHN  MOSELEY. 

[  133  ]  (6  Barn.  &  Cress.  133—139;  S.  C.  9  Dowl.  &  Ry.  165.) 

A  married  man,  living  in  the  same  house  with  his  wife,  cohabited  for 
six  years  with  another  woman,  who  knew  that  he  was  married,  but 
until  that  time  had  conducted  herself  with  propriety  and  morality.  At 
the  expiration  of  that  time  he  ceased  to  cohabit  with  her,  and  gave  her 
a  bond  to  secure  an  annuity  to  her  for  her  life,  and  the  payment  of  a 
sum  of  money  as  a  provision  for  her  children,  which  she  had  borne  to 
him  during  such  cohabitation:  Held,  that  an  action  at  law  might  be 
maintained  upon  this  bond. 

The  Vice-chancellor  sent  the  following  case  for  the  opinion 
of  this  Court : 

In  the  year  1808  Sophia  Nye  became  the  servant  of  John 
Moseley,  and  continued  to  live  in  his  family  in  the  capacity  of 
cook  until  the  year  1812. 
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John  Moseley  was  at  the  time  of  Sophia  Nye's  becoming  his  Nye 
servant,  and  has  ever  since  continued  to  be,  a  married  man  living  moseley. 
with  his  wife,  but  had  at  the  time  aforesaid  ceased  to  have 
sexual  intercourse  with  his  wife  by  medical  advice.  In  the  course 
of  the  year  1810  a  cohabitation  took  place  between  J.  Moseley 
and  S.  Nye,  previously  to  which  S.  Nye  had  always  conducted 
herself  with  propriety  and  morality ;  and  she  continued  to  live  in 
J.  Moseley' s  family,  and  to  cohabit  with  him  until  the  year  1812, 
when  he  provided  and  fitted  up  a  cottage  for  her  in  the  neighbour- 
hood of  his  residence,  and  she  removed  to  and  resided  at  such 
cottage,  and  cohabited  with  him  there  till  the  year  1816.  In  the 
course  of  such  cohabitation  S.  Nye  was  delivered  of  one  child, 
and  was  at  the  determination  thereof  in  a  state  of  pregnancy, 
and  has  since  been  delivered  of  another  child.  In  1816  J.  Moseley 
determined  such  cohabitation,  and  at  the  time  *of  determining  [  *1S4  ] 
such  cohabitation  he  executed  a  bond  to  the  said  S.  Nye,  con- 
ditioned for  the  payment  of  an  annuity  of  100/.  to  her  for  the  term 
of  her  natural  life,  and  for  the  payment  of  5001.  each  to  the  said 
children  at  his  death.  The  annuity  is  unpaid  for  one  year.  The 
question  for  the  opinion  of  this  Court  was,  whether  the  circum- 
stances of  the  case  afforded  to  J.  Moseley  a  good  ground  of  defence 
at  law,  to  an  action  brought  by  S.  Nye  against  him  upon  the 
bond  to  recover  the  arrears  of  the  annuity  ? 

Storks  for  the  plaintiff : 

An  action  at  law  is  maintainable  upon  this  bond,  for  the  facts 
stated  in  the  case  afford  no  defence,  unless  it  is  to  be  laid  down 
as  a  general  principle,  that  a  married  man  cannot  contract  an 
obligation  to  provide  for  a  woman  with  whom,  while  he  was  a 
married  man,  he  has  illicitly  cohabited.  The  general  rule  is, 
that  a  bond  given  in  consideration  of  future  cohabitation  is  void, 
but  that  a  bond  given  in  consideration  of  past  cohabitation  is 
good:  Walker  v.  Perkins,  f  Turner  v.  Vaughan,l  Lady  Cox's 
case.§  Here,  the  consideration  for  the  bond  was  past  co- 
habitation. But  it  will  be  insisted  in  this  case,  that  although 
the  above  rule  be  generally  true,  it  does  not  apply  to  this  case, 

t  3  Burr.  1568.  %  2  Wils.  339.  §  3  P.  Wins.  339. 
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Nye         because  the  obligor  was  a  married  man  during  the  time  he 

Moseley.     cohabited  with  the  obligee,  and  she  knew  him  to  be  so.    The 

case  of  Priest  v.  Parrot^  will  be  relied  upon.     There  a  bill  for 

payment  of  a   sum   of  money  and   an  annuity  secured  by  a 

deed-poll  was  filed  by  a  young  woman  who  had  been  seduced  by 

[  *135  ]       a  *married  man  in  whose  family  she  lived  as  companion  to  his 
wife,  and  who  by  continuing  to  live  with  him  occasioned  a 
separation,  and  the  bill  was  dismissed.     It  does  not  appear  from 
the  report  of  that  case  whether  the  bond  was  given  to  induce 
future  cohabitation :  here  the  bond  was  not  given  until  the  illicit 
intercourse  had  ceased.     The  object  of  the  obligor  was  to  make 
some  reparation  for  the  injury  he  had  done  to  the  woman,  by 
providing  for  her  and  her  children ;  and  a  man  who  does  a 
wrong  surely  ought  to  have  it  in  his  power  to  make  reparation. 
In  Annandale  v.  Harris,  *  the  Marquis  of  Annandale  having  seduced 
an  innocent  woman,  and  having  had  a  child  by  her,  gave  her  a 
writing,  obliging  himself  to  pay  her  2,000Z.  after  his  death,  for 
the  purchasing  of  an  annuity  for  her  and  the  child  for  their  lives, 
and  performance  of  this  agreement  was  enforced  by  a  Court  of 
equity.     It  does  not  appear  distinctly  whether  the  Marquis  was 
a  married  man  during  the  cohabitation ;  but  Lord  Hardwicke 
says  in  that  case,  "  If  a  man  does  mislead  an  innocent  woman,  it 
is  both  reason  and  justice  that  he  should  make  her  a  reparation." 
In  Spicer  v.  Hayward,  §  the  plaintiff  seduced  his  wife's  sister, 
and  had  several  children  by  her,  and  gave  her  some  bonds  for 
payment  of  money,  as  a  provision  for  her  and  her  children ; 
and  these  bonds  being  put  in  suit,  he  filed  a  bill,  suggesting  that 
there  was  no  valuable  consideration  for  them,  and  the  bill  was 
dismissed  with  costs.     In  that  case  the  plaintiff  was  married 
during  the  cohabitation,  and  the  woman  must  have  known  it. 
The  holding  such  bonds  to  be  void  will  have  a   tendency  to 

[  *136  ]  prolong  the  illicit  intercourse,  because  it  will  then  be  *the 
woman's  interest  to  prevail  upon  the  man  to  continue  to  live 
with  her. 

Lovatt,  contra : 
The  bond  in  this  case  is  void,  because  it  was  given   by  a 
t  2  Ves.  Sen.  160.  (  2  P.  Wins.  432.  §  Cha.  Prec.  114. 
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married  man  to  a  single  woman  with  whom  he  had  cohabited,         Nye 
be,  during  the  whole  period  of  that  cohabitation,  having  been      moseley. 
a  married  man,  and  known  to  the  woman  to  be  such.     It  may 
be  conceded  that  a  mere  voluntary  bond  is  good,  both  at  law  and 
in  equity.     The  principle  upon  which  a  bond,  the  consideration 
for  which  is  future  cohabitation,  has  been  held  to  be  void,  is,  that 
it  has  a  tendency  to  encourage  vice  and  immorality.     A  bond 
given  to  the  woman  during  the  continuance  of  the  cohabitation 
must  be  void  upon  the  same  principle,  because  the  continuance 
of  the  cohabitation  must  in  that  case  be  presumed  to  be  part  of 
the  consideration ;  and  if  the  question  were  now  raised  for  the 
first  time,  there  would  be  ample  ground  for  contending  that  a 
bond,  for  which  the  consideration  was  past  cohabitation,  would 
be  void  also,  because  the  very  hope  of  obtaining  such  a  bond  has 
a  tendency  to  cause  the  continuance  of  the  intercourse.   It  must, 
however,  now  be  conceded,  that  such  a  bond  given  by  a  single 
man  is  good.     It  is  allowed  to  be  enforced  upon  the  principle, 
that  the  sum  secured  by  the  bond  is  considered  in  the  nature  of 
voluntary  damages  agreed  to  be  paid  bjr  the  obligor  as  a  compen- 
sation  for  the  injury  done  to  the  woman.     Now  what  is  the 
nature  of  that  injury  ?    It  is  not  her  seduction ;  for  that,  by  the 
law  of  England,  is  considered  not  to  be  any  injury  to  the  woman, 
but  to  the  person  only  who  is  entitled  to  her  services.     The 
injury  is  a  presumed  breach  of  promise  of  marriage.     Where 
the  parties  are  both  unmarried,  *there  is  ground  for  presuming      [  '137  ] 
that  a  promise  of  marriage  has  been  made,  and  if  so,  an  actual 
injury  is  done  to  the   woman  herself   by  the  breach  of  that 
promise,  and  for  that  injury  damages  might  be  recovered  in  an 
action  at  law.     The  sum  secured  by  the  bond  is  then  considered 
to  be  the  voluntary  damages  which  the  party  who  committed  the 
injury  agreed  to  pay  as  a  compensation  for  the  injury.     But  if 
during  the  whole  period  of  the  cohabitation  the  man  was  married, 
and  the  woman  knew  that  fact,  it  is  clear  that  there  could  be  no 
promise  binding  upon  him  to  marry  her,  so  long  at  least  as  his 
wife  lived.     There  is  no  instance  in  which  such  a  bond  given  by 
a  married  man  has  been  held  to  be  good,  and  that  is  a  strong 
argument  against  its  validity.     The  case  of  Spicer  v.  Hayivard\ 

t  Cha.  Prec.  114. 
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Nye  is  not  in  point,  because  it  proceeded  upon  the  ground,  that  a 
Moseley.  court  of  equity  would  not  interfere  where  both  parties  were  in 
pari  delicto.  In  Annandale  v.  Harris^  it  is  clear  that  the 
Marquis  was  not  a  married  man  during  the  cohabitation,  for  it 
appears,  from  the  report  of  that  case,  in  3  Brown's  Parliamentary 
Cases,  445,  that  the  illicit  connection  commenced  in  May,  1717, 
and  that  the  bond  was  executed  in  September,  1718.  Now,  in 
fact,  the  Marquis  married  his  first  wife  in  1682;  she  died  in 
1716,  and  he  married  his  second  wife  on  the  14th  of  November, 
1718 ;  and  Lord  Hardwicke,  in  observing  upon  that  case,  in  the 
course  of  his  judgment  in  Priest  v.  Parrot^  says,  "that  the 
commerce  was  wholly  after  the  death  of  the  first  wife,  and  before 
the  second  marriage."  There  can  be  no  doubt  that  his  opinion 
in  Priest  v.  Parrot  was,  that  the  fact  of  a  man's  being  married, 
[  *138  ]  and  known  to  *the  woman  so  to  be,  vacated  the  deed.  That  case 
was  cited  in  Matthews  v.  Lane^  and  Hunt  v.  Maunsell,  as  a 
decision  to  that  effect ;  and  its  authority  was  never  disputed. 

Bayley,  J.  : 

It  is  clearly  established,  that  a  bond  given  to  a  single  woman 
by  a  single  man,  as  premium  pudicitite,  at  the  time  when  he 
determines  the  illicit  connection,  is  valid  between  the  parties. 
In  such  a  case,  it  is  true,  the  woman  has  been  guilty  only  of 
fornication.      But   fornication  is  immoral  as  well  as  adultery. 
Both  are  offences  punishable  in  the  spiritual  court.     In  the 
latter,  there  is  undoubtedly  a  greater  degree  of  immorality  than 
in  the  former.    But  it  is  extremely  difficult  for  a  court  of  law  to 
measure  precisely  the  different  degrees  of  immorality,  and  to  say 
that  an  act  shall  be  void,  where  the  party  who  seeks  to  take 
advantage  of  it  has  been  guilty  of  one  degree  of  immorality,  but 
that  it  shall  be  valid  where  the  party  has  only  been  guilty  of  a 
less  degree  of  immorality.     It  having  been  once  established,  that 
a  bond  given  to  secure  a  provision  to  a  woman  who  has  lived 
with  a  man  in  a  state  of  fornication  is  valid,  my  present  impres- 
sion is,  that  we  ought  not  to  hold  that  a  bond  given  to  a  woman 
who  has  lived  with  a  man  in  a  state  of  adultery  is  void,  because 

t  2  P.  Wma.  432.  §  1  Madd.  558. 

t  2  Ves.  Sen.  160.  ||  14  R.  R.  49  (1  Dow.  211 ). 


[  *139  ] 
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in  one  case  the  woman  has  been  guilty  of  a  greater  degree  of  Nye 
immorality  than  in  the  other.  Priest  v.  Parrot  is  by  no  means  a  moselet. 
decisive  authority  to  shew  that  such  a  bond  may  not  be  enforced 
in  a  court  of  law ;  for  the  decree  was  that  the  bill  should  be  dis- 
missed ;  and  that  decree  may  have  proceeded  on  the  ground  that 
the  bond  might  be  enforced  at  law.  If  the  decree  had  been  that 
the  bond  *should  be  delivered  up  to  be  cancelled,  then  it  would 
have  been  a  strong  authority  in  support  of  the  position  con- 
tended for  on  the  part  of  the  defendant. 

The  following  Certificate  was  afterwards  sent : 

"  This  case  has  been  argued  before  us  by  counsel.  We  have 
considered  it,  and  are  of  opinion  that  the  circumstances  of  this 
case  do  not  afford  a  good  ground  of  defence  at  law  to  an  action 
by  the  said  Sophia  Nye  against  the  said  John  Moseley,  upon  the 
said  bond,  to  recover  the  arrears  of  the  said  annuity. 

"  J.  Bayley. 

"  G.  S.  HOLROYD. 
"  J.  LlTTLEDALE." 


* 
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1827.  STRONG  and  Others  v.  HART   and   Others^ 

Jan^M.         ^  Bam   &  Cresg   160__164  .  g   c   9  Dowl    &  Ry    189;  5  L    j    K    B   82 . 

[  i6o  ]  S.  C.  at  Nisi  Prius,  2  Car.  &  P.  55.) 

Where  the  master  and  part-owner  of  a  vessel,  who  carried  a  cargo 
from  St.  John's,  Newfoundland,  to  Bilboa,  and  delivered  it  there  to  the 
consignees,  (he  having  signed  bills  of  lading  making  the  cargo  deliverable 
to  the  consignees  or  their  assigns,  he  or  they  paying  freight  for  the 
same,)  and  took  a  bill  for  the  freight,  which  was  afterwards  dishonoured, 
and  an  action  commenced  against  the  consignors  for  the  freight :  Held, 
that  the  jury  were  properly  directed  to  find  for  the  defendants,  if  they 
thought  that  the  captain  took  the  bill  voluntarily  and  for  his  own  con- 
venience, and  that  the  defendants  were  not  bound  to  prove  that  an  offer 
was  made  to  pay  in  cash. 

Assumpsit  for  the  freight  of  a  cargo  of  fish  carried  from  St. 
John's  in  Newfoundland  to  Bilboa  in  Spain,  on  board  a  vessel 
called  the  Atlantic,  whereof  the  plaintiffs,  resident  in  England, 
wrere  owners,  together  with  one  Allen,  since  deceased,  who  was 
also  master  of  the  vessel.     The  fish  wras  originally  consigned  by 
the  defendants  to  Page  and  Noble,  their  agents  at  Oporto,  and 
the  master  signed  bills  of  lading,  making  the  cargo  deliverable 
there  to  Page  and  Noble,  or  their  assigns,  he  or  they  paying 
freight  for  the  same,  at  a  certain  rate  therein  specified.     The 
[  *161  ]       defendants  directed  the  captain  *to  attend  to  the  orders  of  Page 
and  Noble,  and  agreed  to  pay  an  increased  freight  if  the  vessel 
should  be  ordered   to   a   second   port  for  delivery.     Upon  the 
arrival  of  the  Atlantic  with  the  fish  on  board  at  Oporto,  Page  and 
Noble  directed  the  captain  to  proceed  to  Bilboa,  and  there  place 
the   cargo   under  the   care  of  Acha  Basozabel  &  Co.     Captain 
Allen  accordingly   proceeded   to   Bilboa,  delivered  his  cargo  to 
Acha  Basozabel    &    Co.,    and   received   from   them   a   bill    of 
exchange  for  the  amount  of  freight  due,  drawn  by  them  upon 
their  correspondent  in  London,  Domingo  de  Ugarte.     No  direct 
evidence  was  given  to  shew  either  that  Captain  Allen  demanded 

t  Distinguished  in  Ri>bim<m  v.  Read  Guardians  of  Lichfield  v.  Green  (lfcW>7  ) 

(1829)  9  B.  &  C.   449.      Cited   and  1  H.  &  N.  844  ;   26  L.  J.  Ex.  14l>. 

followed  in  Anderson  v.  Hither  (1852)  B.  C. 
12  C.  B.  499;   21  L.  J.  C.  P.  150; 
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payment  in  cash,  and  took  the  bill  because  he  could  not  obtain  Strong 
cash,  or  that  he  preferred  taking  the  bill  as  more  convenient,  but  hart. 
be  remitted  it  to  his  co-owners  in  England  ;  and  after  delivering 
his  cargo  at  Bilboa,  returned  with  his  ship  to  St.  John's,  in  hopes 
oi  procuring  another  cargo.  Before  the  bill  became  due,  Acha 
Basozabel  &  Co.  failed ;  and  a  few  days  after  that  was  known, 
one  of  the  plaintiffs,  in  a  letter  written  to  the  defendants  partly 
about  other  matters,  mentioned  the  circumstance  as  follows: 
"You  have  no  doubt  been  informed  that  Acha  Basozabel  &  Co. 
of  Bilboa  have  suspended  their  payments.  I  hold  a  bill  of  their 
drawing,  on  Domingo  de  Ugarte,  and  accepted  by  him ;  will  you 
have  the  goodness  to  say  your  opinion  as  to  his  respectability.'' 
The  defendants,  in  answer,  said,  "  We  have  heard  of  Acha  & 
Co.'s  failure,  and  we  fancy  their  agent  here,  Mr.  Ugarte,  will  be 
materially  affected  by  their  stoppage,  but  we  hope  he  may  be 
good  for  your  bill,  if  not  a  large  one."  The  bill  was  dishonoured 
when  at  maturity,  whereupon  this  action  was  commenced.  For 
the  defendants,  it  was  contended,  that  the  *bill  taken  by  the  [  *162  ] 
captain,  under  the  circumstances  above  stated,  operated  as  a 
payment  of  the  freight ;  that  as  the  bill  of  lading  made  the  goods 
deliverable  to  the  consignees  or  their  assigns,  they  paying  freight 
for  the  same,  the  captain  was  bound  to  retain  the  goods  until  he 
obtained  payment,  and  that  the  plaintiffs  were  at  all  events 
hound  to  give  the  defendants  notice  of  the  dishonour  of  the  bill, 
which  was  not  done,  and  that,  consequently,  they  were  discharged 
from  the  demand.  For  the  plaintiffs  it  was  answered,  that  the 
defendants  could  not  set  up  the  bill  as  payment,  without  proving 
that  Acha  Basozabel  &  Co.  offered  to  pay  in  cash,  and  that 
Allen  preferred  taking  the  bill ;  that  he  was  not  bound  to  retain 
the  cargo  until  the  freight  was  paid ;  and  that  as  the  defendants 
were  not  parties  to  the  bill,  and  could  have  no  remedy  over  upon 
it,  the  plaintiffs  were  not  bound  to  give  notice  of  the  dishonour ; 
and  that,  at  all  events,  the  letter  written  before  the  bill  became 
due,  stating  that  Acha  Basozabel  &  Co.  had  failed,  was  sufficient 
notice.  The  Lord  Chief  Justice  was  of  opinion,  that  Captain 
Allen  was  not  bound  to  retain  the  cargo  until  he  obtained 
payment  of  the  freight ;  and  that  the  plaintiffs  were  not  bound 
to  give  the  defendants  notice  of  the  dishonour  of  the  bill ;  but  he 
R.R. — vol.  xxx.  18 
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strong  directed  the  jury  to  find  for  the  defendants,  if  they  thought  Allen 
Hart.  took  the  bill  voluntarily  and  for  his  own  convenience,  without 
insisting  upon  payment  in  cash ;  but  to  find  for  the  plaintiffs 
if  they  thought  that  Allen  took  the  bill,  because  he  could  not 
obtain  payment  in  cash.  A  verdict  having  been  found  for  the 
defendants, 

The  Solicitor -General  now  moved  for  a  rule  nisi  for  a  new 
[  *i«3  ]  trial,  on  the  ground  of  a  misdirection  by  the  Lord  *Chief  Justice. 
He  contended  that  the  captain  did  not  discharge  the  consignors 
by  taking  the  bill  in  payment  of  the  freight,  unless  it  were  shewn 
that  he  had  the  option  of  receiving  the  amount  in  cash,  and 
preferred  taking  the  bill,  according  to  Marsh  v.  PedderA  That 
the  onus  of  proving  that  cash  was  offered  lay  on  the  defendants, 
and  that  they  did  not  give  any  evidence  upon  that  point. 

Abbott,  Ch.  J. : 

I  think  that  this  case  differs  from  that  of  Marsh  v.  Pedder. 
Here  was  no  charter-party  under  seal  binding  the  charterers  to 
the  payment  of  freight,  and  the  goods  were,  by  the  bill  of  lading, 
made  deliverable  to  Adams  and  Noble,  or  their  assigns,  he  or 
they  paying  freight.  But  there  are  other  circumstances  still 
more  peculiar.  Before  the  bill  became  due  one  of  the  plaintiffs, 
writing  to  the  defendants,  mentions  the  failure  of  Acha  Basozabel 
&  Co.,  states  that  he  holds  a  bill  drawn  by  them  on  Ugarte,  and 
asks  whether  the  defendants  think  it  will  be  paid.  The  answer 
is,  that  Ugarte  will  probably  be  greatly  affected  by  the  failure 
of  the  Spanish  house,  but  that  if  the  bill  is  not  large  it  may 
probably  be  paid.  This  correspondence  shews  that  the  plaintiffs 
did  not  at  that  time  consider  the  defendants  liable  to  pay  the 
freight  if  the  bill  should  be  dishonoured.  Again,  Allen  the 
captain  of  the  Atlantic  wrote  from  Bilboa,  stating  his  intention 
to  make  another  voyage  to  St.  John's  instead  of  returning  to 
England,  and  in  the  mean  time  remitted  the  bill  to  his  partners, 
the  plaintiffs ;  this,  I  think,  shewed  clearly  that  it  was  for  his 
convenience  to  take  the  bill  in  payment,  and  the  jury  were 
[  »164  ]       *  warranted  in  finding  that  he  voluntarily  elected  to  do  so. 

t  4  Camp.  257. 
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Bayley,  J. :  Strong 

I  think  that  the  evidence  in  this  case  took  it  out  of  the  general  Habt. 
rule  laid  down  in  Marsh  v.  Pedder.  If  the  master  of  a  vessel  is 
to  get  payment  in  the  best  mode  that  he  can,  and  has  no  power 
to  get  anything  but  a  bill,  he  must  take  that ;  but  if  he  can  get 
paid  in  any  better  mode  he  should  do  so,  otherwise  he  will  be 
bound  by  taking  a  bill.  The  correspondence  in  this  case  fully 
justified  the  Lord  Chief  Justice  in  leaving  it  to  the  jury  to  say 
whether  the  captain  took  the  bill  voluntarily  and  for  his  own 
convenience.  The  onus  of  proving  that  he  could  not  obtain 
payment  in  any  other  mode  lay  on  the  plaintiffs. 

Littledale,  J.  concurred. 

Rule  refused. 


BLOXAM  and  Another,  Assignees  of  FOUEDEINIEE        1827 

'  Feb.  3. 


[  !«<»  ] 


and  Another,  v.  ELSEE. 

;6  Barn.  &  Cress.  169—181 ;  S.  C.  9  Bowl.  &  By.  215  ;  5  L.  J.  K.  B.  104  ; 
S.  C.  at  Nisi  Prius,  1  Car.  &  P.  551 ;  By.  &  M.  187.) 

Patent  for  a  machine  for  making  paper  in  single  sheets  without  seam 
or  joining  from  one  to  twelve  feet  and  upwards  wide,  and  from  one  to 
forty-five  feet  and  upwards  in  length :  Held,  that  this  imported  that 
paper  varying  in  width  between  those  extremes  should  be  made  by  the 
same  machine,  and  that  the  patentee  at  the  time  of  taking  out  the 
patent,  not  having  any  machine  capable  of  producing  paper  of  different 
widths,  the  patent  was  void. 

This  was  a  special  action  on  the  case  against  the  defendant 
for  infringing  a  patent.  Plea,  not  guilty.  At  the  trial  before 
Abbott,  Ch.  J.  at  the  London  sittings  after  Michaelmas  Term, 
1825,  the  following  appeared  to  be  the  facts  of  the  case:  By 
letters  patent  of  the  20th  of  April,  1801,  reciting,  amongst  other 
things,  that  one  Gamble  had,  by  his  petition,  represented  to  the 
King,  that  he  was  in  possession  of  a  machine  for  making  paper 
in  single  sheets  without  seam  or  joining,  from  one  to  twelve  feet 
and  upwards  wide,  and  from  one  to  forty-five  feet  and  upwards 
in  length,  the  method  of  making  which  machine  had  been  com- 
municated to  him  by  a  certain  foreigner  with  whom  he  was 
connected,  *and  that  he  conceived  the  same  would  be  of  great      [  *i70  ] 

18—2 
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Bloxam      public  utility,  and  that  the  same  was  new  in  this  kingdom,  and 

Elsee.  had  not  been  practised  therein  by  any  other  person  whomsoever 
to  the  best  of  his  knowledge  or  belief — his  late  majesty  granted 
to  Gamble,  his  executors,  administrators,  and  assigns,  the  sole 
privilege  "of  making,  using,  exercising,  and  vending  the  said 
invention  for  fourteen  years."  [Some  years  later  the  patentee 
obtained  letters  patent  for  an  improved  machine,  and  he  after- 
wards obtained  an  Act  of  Parliament  granting  to  the  assignees  of 
these  patents  the  sole  privilege  for  making  this  improved  machine 
for  a  further  term ;  subject  to  this,  that  every  objection  which 
might  have  been  made  to  the  validity  of  the  letters  patent,  and 

[  #171  ]  to  the  sufficiency  of  the  specifications]  *shouldbeof  the  like  force 
and  effect  in  law  in  any  action  or  suit  brought  by  virtue  of  that 
Act  as  such  objections  respectively  would  have  been  if  that  Act 
had  not  been  passed,  and  if  also  the  specifications  to  be  enrolled, 
as  required  by  that  Act,  had  been  enrolled,  instead  of  the  former 
specifications  respectively,  except  only  as  to  the  extension  of  the 
said  privileges  for  the  further  term  of  years  thereby  granted. 

[  173  ]  *  *  It  appeared  by  the  specification  of  the  patent  taken  out 
in  1801,  that  the  machine  then  invented  was  so  constructed  as  to 
be  capable  of  producing  paper  of  one  definite  width  only,  and  in 
order  to  vary  the  width  a  new  machine  was  required.  By  the 
subsequent  improvements,  however,  one  and  the  same  machine 
became  capable  of  producing  paper  of  various  widths.  It  was 
objected,  that,  as  the  person  who  petitioned  for  the  first  patent 
had  represented  to  the  Crown  that  he  was  in  possession  of  one 
machine  capable  of  making  paper  of  different  widths,  which  was 
not  true,  the  first  and  subseqqent  patents  founded  upon  it  were 
void.     The  Lord  Chief  Justice  reserved  the  point. 


[177]  The  Solicitor-General,  Marry  at,  Gurney,  and    Cunvoml    .'in 

support  of  the  patent  contended :] 

That  the  recital  in  the  patent  did  not  import  that  paper  of 

different  widths  was  to  be  made  by  one  and  the  same  machine, 

but  that  any   width  between  one   and   twelve   feet  might   be 

obtained  by  different  machines,  each  adapted  and  constructed 

[  *178  J       to  *the  width  required ;  that  the  patent  was  merely  for   an 
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invention  of  such  a  character,  that  a  machine  might  be  con-  bloxam 
structed  capable  of  making  paper  of  any  width  between  one  klbbb. 
and  twelve  feet. 

Abbott,  Ch.  J. : 

I  think  one  of  the  objections  which  has  been  taken  in  this  case 
is  valid,  and  must  prevail ;  and  consequently  it  is  not  necessary 
to  give  any  opinion  upon  the  others.     By  the  patent  it  appears 
that  the  patentee  had  represented  to  the  Grown  that  he  was  in 
possession  of  a  machine  for  making  paper  in  single  sheets,  with- 
out seam  or  joining,  from  one  to  twelve  feet  and  upwards  wide, 
and  from  one  to  forty-five  feet  and  upwards  in  length.     Upon 
this  representation  the  patent  is  granted.     The  consideration  of 
the  grant  is  the  invention  of  a  machine  for  making  paper  in 
sheets  of  width  and  length  varying  within  the  limits  designated. 
If  any  material  part  of  the  representation  was  not  true,  the  con- 
sideration has  failed  in  part,  and  the  grant  is  consequently  void, 
and  a  defendant  in  an  action  for  infringing  the  patent  has  a  right 
to  say  that  it  is  so.     Now  I  think  it  impossible  to  say  that  both 
width  and  length  are  not  important  parts  of  this  representation. 
It  may  be  that  if  the  representation  had  mentioned  length  only, 
a  patent  would  have  been  granted  for  the  invention,  which  (in  its 
improved  state  at  least)  is  eminently  useful,  in  a  very  important 
manufacture,  as  saving  both  time  and  labour  in  a  very  consider- 
able degree.     But  although  I  may  think  this  probable,  I  am  not 
at  liberty  to  pronounce  judicially  that  it  would  have  been  so.     I 
must  therefore  see  whether  the  representation  was  true.     It  has 
been  contended  in  support  of  the  patent  that  the  recital  does  not 
import  that  paper  of  different  widths  was  to  be  *made  by  one  and       [  *179  ] 
the  same  machine,  but  may  mean  only  that  the  width  might  be 
obtained  by  different  machines,  each  adapted  and  constructed  to 
the  extent  required.     But  I  think  this  construction  of  the  recital 
cannot  be  allowed ;  for  it  is  a  different  thing  whether  a  manufac- 
turer must  supply  himself  with  several  different  machines  or 
with  one  only  capable  alone  of  accomplishing  all  the  purposes  to 
be  obtained  by  many.    And  if  the  width  is  not  to  be  considered 
as  material,  the  length  cannot  be  so  considered,  and  then  the 
representation  will  only  be  that  he  has  invented  machines  by  the 
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bloxam      use  of  several  of  which  paper  of  various  widths  and  lengths  may 
Glsee.       be  made  without  seam  or  joining.     And  this  will  be  at  variance 
with  all  the  specifications,  which  plainly  shew  that  whatever  was 
done  was  to  be  done  by  one  and  the  same  machine.     Then  if  the 
representation  be  (as  I  think  it  is)  that  paper  of  various  widths 
may  be  obtained  by  one  and  the  same  machine,  I  must  look  to 
the  evidence  to  discover  whether  the  patentee  was  possessed  of  a 
machine,  or  of  the  invention  of  a  machine,  capable  of  accomplish- 
ing this  object.     And  unfortunately  the  evidence  shews  that  he 
was  not.     I  say  unfortunately  because  it  is  to  be  lamented  that 
the  advantage  of  great  ingenuity,  labour,  anxiety,  and  expense 
should  be  lost  to  those  who  have  bestowed  them.     The  patentee 
was  at  the  time  possessed  of  one  machine,  and  one  only,  and  this 
adapted  to  one  degree  of  width,  and  one  degree  only.     And  he 
was  not  then  possessed  of  any  method  by  which  different  degrees 
of  width  might  be  manufactured  by  that  machine  or  by  any 
other.     I  think  it  may  be  admitted  that  by  subsequent  improve- 
ments and  discoveries  a  machine  was  obtained  capable  of  making 
[  M80  ]       paper  of  width  varying  within  certain  limits,  though  *probably 
not  extending  to  more  than  half  the  width  mentioned  in  the 
patent.     The  specification  enrolled  under  the  Act  of  Parliament 
appears  sufficiently  to  describe  such  a  machine,  and  a  mode  of 
adjusting  it  to  different  degrees  of  width  within  the  limits  of  its. 
own  breadth.     The  first  specification  is  evidently  confined  to  one 
width  only.     Then  can  the  last  specification  be  taken  to  furnish 
an  answer  to  the  objection?    Now  supposing  the  Act  of  Par- 
liament so  far  substitutes  the  last  specification  in  the  place  and 
stead  of  the   former   specifications  as  to  remove  all   formal 
objections  to  them  to  which  the  latter  is  not  open,  still  it  cannot 
so  far  operate  retrospectively  as  to  enable  the  patentee  to  say 
that  he  possessed  in  1801,  or  had  then  discovered  or  invented  a 
machine  which  it  appears  that  he  did  not  possess,  and  had  not 
invented  or  discovered  until  a  much  later  date.     If  the   first 
machine  had  been  capable  of  working  at  different  degrees    of 
width,   though   clumsily  and  imperfectly,   the   latter  machine 
would  have  been  an  improvement  of  it ;  but  as  the  first,  whether 
considered  as  existing  actually  or  in  theory,  was  wholly  incapable 
of  this,  the  latter  machine  does  not  in  this  respect  furnish  an 
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improvement  of  any  thing  previously  existing,  but  an  addition  of      Bloxam 

some  new  matter  not  existing  or  known  at  the  date  of  the  first       elsee. 

patent,  and  which  nevertheless  is  therein  represented  as  existing 

or  known,  and  which  cannot  but  be  considered  an  important  part 

of  the  representation  then  made,  and  of  the  consideration  of  the 

grant.    If  the  first  grant  was  void,  the  subsequent  grants  by  the 

patent  and  by  the  statute  must  fall  to  the  ground,  as  having 

nothing  to  support  them.     I  think  myself  compelled  therefore 

to  yield  to  this  objection.    If  however  the  law  in  this  respect 

should  not  be  in  the  *  opinion  of  my  learned  brothers,  that  which       [  *isi  ] 

1  own  it  has  appeared  to  me  to  be,  still  there  must  be  a  new 

trial,  because  the  question  ought  to  have  been  left  to  the  jury, 

whether  the  machine  as  originally  constructed  was  capable  of 

doing  that  which  the  patentee  professed  it  should  do,  namely, 

make  paper  of  different  widths.     I  may  say  that  I  did  not  leave 

that  question  to  the  jury,  because  it  appeared  to  me  to  be  clear 

upon  the  evidence  that  the  machine  as  originally  constructed 

would  not  make  paper  of  different  widths.     The  rule  for  a  new 

trial  must  therefore  be  made  absolute. 

Rule  absolute  for  a  new  trial. 


t 
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1827.       THE  KING    v.  THE  BRISTOL  DOCK  COMPANY. 

M'  *'  (6  Barn.  &  Cress.  181—193 ;  9  Dowl.  &  By.  309 ;  5  L.  J.  K.  B.  51.) 

[  181  J  By  Act  of  Parliament  empowering  certain  persons  to  make  a  floating 

harbour  at  Bristol,  it  was  enacted,  "that  it  should  and  might  be  lawful 
for  the  directors  of  the  Bristol  Dock  Company,  and  they  were  thereby 
authorised  and  required  to  make  a  common  sewer  in  a  certain  direction 
therein  specified,  and  also,  to  alter  and  reconstruct  all  or  any  of  the 
sewers  of  the  said  city  at  the  mouths  thereof,  so  and  in  such  manner 
that  the  sewers  might  be  discharged  considerably  under  the  surface  of 
the  water  in  the  floating  harbour,  and  also  to  make  such  other  altera- 
tions and  amendments  in  the  sewers  of  the  said  city  as  might  or  should 
be  necessary  in  consequence  of  the  floating  of  the  said  harbour."  The 
directors  altered  several  of  the  sewers,  so  as  to  discharge  them  con- 
siderably under  the  surface  of  the  water  in  the  floating  harbour,  but  the 
sewage  there  discharged  was  so  offensive  as  to  be  a  nuisance  to  the 
neighbourhood:  Held,  that,  under  the  latter  part  of  the  clause  above 
set  forth,  the  directors  were  authorised  and  required  to  make  a  new 
sewer,  if  necessary,  to  remove  the  nuisance. 

A  writ  of  mandamus  commanded  the  directors  "  to  make  such  altera- 
tions and  amendments  in  the  sewers  as  were  necessary  in  consequence 
of  the  floating  of  the  harbour : "  Held,  that  this  was  in  the  proper  form, 
and  that  it  was  neither  requisite  nor  proper  to  call  upon  the  Company 
to  make  any  specific  alteration,  the  mode  of  remedying  the  evil  being 
left  to  their  discretion  by  the  Act  of  Parliament. 

In  Michaelmas  Term  a  writ  of  mandamus  issued,  directed  to  the 
defendants,  which,  after  reciting  a  part  of  the  Act  of  Parliament 
48  Geo.  III.  c.  140,  whereby  the  Company  were  empowered  to 
make  a  floating  dock,  &c,  proceeded  as  follows :  "  And  it  was  in 
and  by  the  said  Act  further  enacted,  that  it  should  and  might  be 
lawful  for  the  directors  of  the  said  Company,  at  the  charge  of 
[  *182  ]  *the  Company,  and  they  were  thereby  authorised  and  required 
to  form  and  complete  a  common  sewer  from  a  certain  place  called 
Castle  Pill  through  Bread  Street  and  Avon  Street,  or  the  streets 
and  lands  adjoining,  or  near  adjoining  thereto,  into  the  river 
Avon,  above  a  certain  dam  directed  by  the  said  Act  to  be  made 
at  Temple  Meads,  and  also  to  form  and  complete  collateral  sewers 
leading  thereto,  and  to  alter  the  then  present  sewers  of  the  said 
city  of  Bristol,  so  and  in  such  manner  that  the  greater  part  of 
the  sewage  then  discharged  into  the  river  Avon  above  Bristol 
Bridge  might  be  carried  off,  and  not  permitted  to  mix  with  the 
water  in  the  floating  harbour,  and  also  to  alter  and  reconstruct 
all  or  any  of  the  sewers  of  the  said  city  at  the  mouths  thereof,  so 
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[  *183  ] 


and  in  such  manner  that  the  sewers  might  be  discharged  con-     The  King 
siderably  under  the   surface   of  the  water  in  the  said  floating 
harbour;  and  also  to  make  such  other  alterations  and  amend- 
ments in   the  sewers  of  the  said  city  as  might  or  should  be 
necessary  in  consequence  of  the  floating  of  the  said  harbour." 
And  whereas  we  have  been  given  to  understand  in  our  Court 
before  us,  that  by  virtue  and  in  pursuance  of  the  said  Act  and 
of  certain  other  Acts  of  Parliament  made  and  passed  respectively 
for  altering  and  amending  the  same,  and  extending  the  powers 
and  provisions  thereof,  the  said  floating  harbour  in  the  said  first 
mentioned  Act  mentioned  has  been  made.     And  whereas  we  have 
also  been  given  to  understand  in  our  said  Court  before  us,  that, 
in  consequence  of  the  floating  of  the  said  harbour  as  by  the  same 
Act  mentioned  and   directed,  divers  noxious  and  unwholesome 
smells  and  stenches  have  been  for  a  long  time  last  past  and  still  are 
emitted  and  sent  forth  from  the  sewage  discharged  into  the  said 
floating  harbour,   and  from   the  waters  dammed  up  *therein, 
and  the   air  there  hath   thereby  become  and  still  is  greatly 
corrupted  and  infected,  and  that  divers  alterations  and  amend- 
ments in  the  sewers  of  the  said  city  of  Bristol  have  become  and 
still  are  necessary  in  consequence  of  the  floating  of  the  said 
harbour,  and  that  application  hath  been  made  to  you  the  said 
Company   by  and  on   behalf  of   divers   of  our  liege   subjects 
inhabiting  and  dwelling  within  the  said  city,  and  near  to  the 
said  floating  harbour,  to  make  such  alterations  and  amendments 
in  the  sewers  of  the  city  as  have  so  become  and  are  necessary  in 
consequence  of  the  floating  of  the  said  harbour  as  aforesaid,  but 
that  you,  the  said  Company,  well  knowing  the  premises,  but  not 
regarding  your  duty  in  this  behalf,  have  altogether  neglected  and 
refused,   and   still  do  neglect  and  refuse   to  make  any  such 
alterations  and  amendments  as  aforesaid,  in  contempt  of  us,  and 
to  the  great  discomfort,  prejudice,  and  inconvenience  of  divers  of 
our  said  subjects  inhabiting  and  dwelling  within  the  said  city, 
and  near  to  the  said  floating  harbour  as  aforesaid.     And  whereas 
they  have  humbly  besought  us  that  a  fit  and  speedy  remedy  may 
be  provided  in  this  respect,  and  we  being  willing  that  due  and 
speedy  justice  should  be  done  in  the  premises  as  it  is  reasonable, 
do  command  you,  the  said  Bristol   Dock   Company,  that  you 
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The  Kino     do  without  delay  make  and  cause  to  be  made  all  such  alterations 
Bristol      an(l  amendments  in  the  sewers  of  the  said  city  as  have  become 
ComrIny      an^  are  necessarv  *n   consequence  of  the  floating  of  the  said 
harbour,  or  that  you  shewr  us  cause  to  the  contrary  thereof,  &c. 
In  this  Term  the  following  return  was  made :  We,  the  Bristol 
Dock  Company,  most  humbly  certify  to  our  lord  the  King,  that 
after  the  passing  of  the  said  Acts  of  Parliament,  and  before  the 
[  *184  ]       issuing  of  the  said  writ,  we  did  in  *due  manner  form  and  com- 
plete the  said  common  sewer  from  the  said  place  called  Castle 
Pill,  through  Bread  Street  and  Avon  Street,  in  the  streets  and 
lands  adjoining,  or  near  adjoining  thereto,  into  the  river  Avon 
above  the  said  dam,  directed  by  the  said  first-mentioned  Act  to 
be  made  at  Temple  Meads,  and  did  form  and  complete  collateral 
sewers  leading  thereto,  and  did  then  alter  the  then  present  sewers 
of  the  said  city  of  Bristol,  so  and  in  such  manner  that  the  greater 
part  of  the  sewage  at  the  time  of  passing  the  said  first  mentioned 
Act  of  Parliament,  discharged  into  the  river  Avon  above  Bristol 
bridge,  might  be,  and  was,  and  is  carried  off  and  not  permitted 
to  mix  with  the  water  in  the  floating  harbour ;  and  also  did  alter 
and  reconstruct  part  of  the  sewers  of  the  said  city  at  the  mouths 
thereof,  as  was  requisite  and  necessary  to  be  done  in  that  behalf, 
so  and  in  such  manner  that  the  sewers  might  be,  and  were  and 
are  discharged  considerably  under  the  surface  of  the  water  in  the 
said  floating  harbour  ;  and  protesting  that  no  other  alteration  or 
amendment  in  the  sewers  of  the  said  city,  according  to  the  true 
intent  and  meaning  of  the  said  statute,  hath  become,  or  at  the 
time  of  issuing  the  said  writ  was,  or  hath  been  since,  or  now  is 
necessary  in  consequence  of  the  floating  of  the  said  harbour ; 
nevertheless  we  do  further  make  answer  and  certify  to  our  lord 
the  King,  that  so  long  as  the  said  sewers,  so  altered  and  recon- 
structed as  aforesaid,  shall  continue  to  be  discharged  under  the 
surface  of  the  water  in  the  said  floating  harbour  according  to  the 
directions  of  the  said  statute,  neither  the  nuisances  in  the  writ  of 
our  lord  the  King  mentioned,  nor  any  other  grievance  arising  in 
consequence  of  the  floating  of  the  said  harbour  can  be  removed, 
[  *185  ]       or  in  any  manner  remedied  by  any  alteration  or  *amendment 
whatsoever  of  the  same  sewers,  or  of  any  other  sewers  whatsoever 
of  the  said  city.     And  we  do  further  certify  and  inform  our  lord 
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the  King,  that  if  the  same  nuisance  or  any  other  grievance  arising 
in  consequence  of  the  floating  of  the  said  harbour  can  be  removed 
or  remedied  by  any  other  means  of  sewage,  it  can  only  be  by 
forming  and  completing  new  sewers  to  be  conducted  to  and  dis- 
charged at  some  other  and  different  place  or  places  than  under 
the  surface  of  the  water  of  the  said  floating  harbour  ;  and  we  do 
further  certify  and  inform  our  lord  the  King  that  all  the  powers 
and  authorities  given  to  us  by  the  said  statute,  or  by  any  other 
of  the  statutes  in  this  behalf  made  and  provided,  to  enter  upon 
any  lands  and  tenements  of  others  the  subjects  of  our  lord  the 
King,  for  the  purpose  of  constructing,  forming,  and  completing 
any  new  sewer  or  sewers,  long  before  the  issuing  of  the  said  writ 
of  our  lord  the  King,  had  by  virtue  of  the  said  statutes  ceased  and 
determined,  and  that  we  had  not  before  the  issuing  of  the  said 
writ,  nor  have  we  now  any  lands  nor  any  lawful  power  or 
authority  to  obtain  and  have  any  lands  by,  through,  or  under 
which  any  new  sewer  for  the  purpose  aforesaid  could  or  can  be 
made,  formed,  and  completed. 

Oldnall  Russell  took  exceptions  to  the  validity  of  the  return, 
because  it  did  not  state  any  matters  of  fact  explicitly  and  distinctly 
in  answer  to  the  writ,  and  neither  admitted  nor  denied  that  the 
alterations  and  amendments  in  the  sewers  mentioned  in  the  writ 
were  necessary  in  consequence  of  the  floating  of  the  harbour.  In 
Bac.  Abr.  Mandamus  (I),  it  is  laid  down,  that  "  the  return  to  a 
mandamus  must  be  certain  to  every  respect ;  therefore  it  is  said 
not  to  be  sufficient  to  offer  such  matter  *as  the  party  may  falsify 
in  an  action,  but  also  such  matter  must  be  alleged  that  the  Court 
may  be  able  to  judge  of  it,  and  determine  whether  the  party's 
conduct  be  agreeable  to  law  or  not."  And  in  Rex  v.  Lyme  Rcgis\ 
BrLiiER,  J.  says,  "  I  agree,  that  in  these  returns  (to  writs  of 
mandamus)  the  same  certainty  is  required  as  in  indictments  or 
returns  to  writs  of  habeas  corpus."  Now  the  return  before  the 
Court  begins  with  a  protestation,  and  there  is  no  instance  in 
which  such  a  form  has  hitherto  been  adopted.  Perhaps  it  was 
intended  for  an  admission  that  certain  alterations  are  necessary, 
but  it  is  not  a  direct  admission,  and,  therefore,  cannot  suffice  in 

t  1  Doug.  158. 
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The  King     a  return.     Assuming,  however,  that  it  amounts  to  a  sufficient 
Bristol      admission   that  certain  alterations  are  necessary,   the   return 
ComfLny      Proceeds  to  state,  that  so  long  as  the  sewers  are  discharged  under 
the  surface  of  the  water  in  the  floating  harbour,  the  nuisances 
mentioned  in  the  writ  cannot  be  remedied  by  any  alterations  or 
amendments  of  the  same  sewers.     Now  that  is  merely  a  con- 
ditional allegation ;  and  it  is  not  in  any  manner  averred  that  the 
sewers  must  be  discharged  under  the  surface  of  the  floating 
harbour.     Taking  it,  however,  as  an  allegation  that  the  sewers 
must  be   so   discharged,   and   admitting  the    return,   however 
informal,  to  be  in  substance  a  statement  that  the  company  have 
no  power  to  make  the  alterations  required,  that  return  is  bad, 
because  not  agreeable  to  the  true  construction  of  the  48  Geo.  III. 
c.  140,  s.87.     That  section,  after  authorizing  and  requiring  the 
company  to  make  certain  alterations  in  the  sewers  of  Bristol, 
proceeds,  "and  also  to  make  such  other  alterations  and  amend- 
[  *187  ]       ments  in  the  sewers  of  *the  said  city  as  may  or  shall  be  necessary 
in  consequence  of  the  floating  of  the  said  harbour."     Now  the 
words  "alterations  and  amendments"  include. the  making  of 
new  sewers  if  necessary ;  for  in  Rex  v.  Hall\  it  is  said  by  the 
Lord  Chief  Justice  that  "  the  meaning  of  particular  words  in 
Acts  of  Parliament,  as  well  as  other  instruments,  is  to  be  found, 
not  so  much  in  a  strict  etymological  propriety  of  language,  nor 
even  in  popular  use,  as  in  the  subject  or  occasion  on  which  they 
are  used,  and  the  object  that  is  intended  to  be  attained."     Now 
it  is  impossible  to  doubt,  that  the  object  to  be  attained  in  this 
case  was   the  protection  of  the  citizens  of  Bristol  against  any 
nuisance  that  might  arise  in  consequence  of  the  floating  of  the 
harbour.     Nor  can  the  allegation  in  the  return,  that  the  Company 
have  no  power  to  purchase  lands  to  make  new  sewers  to  be  deemed, 
any  answer  to  the  writ,  for  it  is  not  necessary  that  they  should 
become  the  owners  of  the  soil  in  order  to  make  sewers :  HoUis  v. 
Goldfinch  ft  Earl  of  Port  more  v.  Bunn.§     At  all  events,  as  tlie 
defendants  have  brought  this  nuisance  into  the  city  of  Bristol, 
they  are  bound  to  find  a  remedy,  even  although  that  should 
include  an  obligation  to  purchase  lands. 

t  25  R.  E.  at  p.  332  (1  B.  &  C.  J  25  R.  R.  357  (1  B.  &  C.  205). 
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Maule,  contra  :  The  King 

r. 

First,  the  return  is  good  ;  secondly,  the  writ  itself  is  bad.  The  Bristol 
first  objection  made  to  the  return  was,  that  it  neither  admits  nor  company. 
denies  that  alterations  are  necessary. 

(Abbott,  Ch.  J. :  I  hope  you  do  not  mean  to  rely  on  the 
protestation  ;  that  clearly  cannot  help  you.) 

A  protestation  in  pleading  is  certainly  of  no  avail,  but  that 
does  not  apply  to  returns  to  writs  of  *  mandamus.  The  word  [  *1SH  ] 
"  protesting "  is  not  to  be  considered  as  used  in  the  technical 
sense  given  to  it  in  pleading,  it  may  be  considered  as  an  earnest 
asseveration  of  a  fact.  But  rejecting  that,  if  the  residue  of  the 
return  be  good,  the  former  part,  although  bad  in  form,  will  not 
affect  the  question,  for  it  is  not  inconsistent  with  that  which 
follows  :  Rex  v.  Mayor  of  Cambridge .+  Then  the  defendants  go 
on  to  say,  that  the  sewers  must  be  discharged  under  the  surface 
of  the  floating  harbour ;  and,  secondly,  that  the  words  "  altera- 
tions and  amendments  "  do  not  give  power  to  make  new  sewers. 
Throughout  the  statute,  where  any  new  work  is  to  be  made,  it  is 
particularly  specified;  and  in  the  very  clause  in  question  the 
thirty-seventh,  the  direction  and  termini  of  the  new  sewers 
thereby  authorized  to  be  made  are  particularly  pointed  out,  and 
it  cannot  be  supposed  that  the  Legislature  intended,  by  the 
general  words  at  the  end  of  the  section,  to  give  the  Dock 
Company  power  to  make  new  sewers  in  any  direction  they 
pleased,  to  which  length  the  argument  on  the  other  side  must 
L*  carried.  But  even  supposing  the  words  to  be  open  to  that 
construction,  the  Company  have  no  power  to  purchase  lands. 

(Abbott,  Ch.  J. :  The  return  admits  that  the  Company  once 
had  a  power  to  enter  upon  lands  for  the  purpose  of  making  new 
sewers  :   by  what  clause  is  that  restrained  ?) 

The  fortv-third. 


(Abbott,  Ch.  J. :  That  applies  only  to  the  purchase  of  lands 

t  2  T.  R.  45(5. 
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[  *189  ] 


[  *11K) 


and  to  compulsory  purchase.  But  in  fact  the  whole  question 
seems  to  turn  upon  the  construction  of  the  thirty-seventh  section.) 

Then  the  writ  itself  is  bad ;  it  recites,  that  noxious  smells,  &c. 
arise  from  the  damming  up  of  the  water,  and  then  says,  that 
certain  alterations  and  amendments  of  the  sewers  have  ^become 
necessary  in  consequence  of  the  making  of  the  floating  harbour  ; 
but  does  not  state,  that  they  have  become  necessary  in  conse- 
quence of  the  noxious  smells.  It  is  consistent  with  this  language 
that  the  necessity  for  the  alterations  may  have  arisen  from  other 
causes.  Then  it  alleges  that  the  Company  were  requested  to 
make  such  alterations  as  were  necessary  by  reason  of  the  making 
of  the  floating  harbour,  not  such  as  were  rendered  necessary 
by  the  noxious  smells.  It  is  not  alleged  that  they  were  ever 
requested  to  make  any  specific  alteration,  nor  does  the  writ  refer 
to  anything  which  furnishes  information  as  to  what  particular 
thing  is  necessary. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  this  return  must  be  quashed,  and  a 
peremptory  mandamus  awarded.  I  will  first  dispose  of  the 
objections  made  to  the  writ,  because  if  that  is  bad,  the  return 
becomes  immaterial.  The  writ  begins  by  reciting  the  Act  of 
Parliament,  under  the  authority  of  which  the.  floating  harbour 
was  made ;  and  then  states  that  his  Majesty  has  been  given  to 
understand  that  the  floating  harbour  has  been  made,  and  that  in 
consequence  of  the  floating  of  the  said  harbour  divers 'noxious 
and  unwholesome  smells  have  been  and  still  are  emitted  from 
the  sewage  discharged  into  the  said  floating  harbour,  and  that 
the  air  there  hath  thereby  become  corrupted,  and  that  divers 
alterations  and  amendments  in  the  sewers  of  the  city  of  Bristol 
have  become  necessary  in  consequence  of  the  floating  of  the 
harbour ;  that  the  Dock  Company  have  been  requested  to  make 
such  alterations  and  amendments  as  have  so  become  necessary, 
but  have  neglected  to  do  so  ;  and  then  the  writ  commands  them 
to  make  such  alterations  and  amendments.  Two  objections  have 
been  made  to  this  writ,  first,  that  although  it  recites  that  noxious 
*smells  have  arisen  from  the  sewage,  and  that  alterations  are 
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necessary,  it  does  not  state  that  they  are  necessary  in  consequence     The  Kino 
of  the  sewage  being  discharged  into  the  floating  harbour.     There      Bristol 
is  not,  it  is  true,  any  direct  allegation  of  that,  but  it  is  stated     compSy 
in  language  which  no  person  can  misunderstand.     The  second 
objection  was,   that  when  the   application   was   made  to  the 
Company,  no  particular  alterations  or  amendments  were  speci- 
fied, and  that  the  writ  is  equally  general  in  its  terms.     I  am  of 
opinion  that  such  specification  was  not  either  necessary  or  proper. 
The  Act  of  Parliament  gives  the  Company  power,  and  requires 
them  to  do  what  is  necessary,  but  leaves  the  mode  of  doing  it  to 
their  discretion,  and  other  persons  have  no  right  to  deprive  them 
of  the  exercise  of  that  discretion.     The  objections  to  the  writ  are, 
therefore,  insufficient,  and  we  now  come  to  the  return.     It  is 
certainly  very  informal,  but  in  a  question  of  so  much  importance, 
I  had  rather  dispose  of  it  upon  substantial  than  upon  formal 
grounds.     The  only  substantial  question  depends  upon  the  true 
construction  of  the  87th  section  of  the  Act  of  Parliament,  for  the 
latter  part  of  the  return,  relating  to  the  cesser  of  the  powers 
given  to  the  Company,  certainly  is  not  warranted  by  the  Act. 
The  43rd  section  applies  only  to  the  purchase  of  lands,  and  the 
return  does  not  say  that  the  thing  required  cannot  be  done 
without  a  purchase.     Then  what  is  the  meaning  of  section  37  ? 
By  this   enactment,  (passing  by  all  that  which  relates  to  the 
sewage  to  be  carried  into  the  river  Avon,)  it  is  made  lawful  to  the 
company,  and  they  are  authorized  and  required  to  alter  and  recon- 
struct all  or  any  of  the  sewers  o$  the  city  at  the  mouths  thereof, 
so  and  in  such  manner  that  the  sewers  may  be  discharged 
considerably   under  the  surface  of  the  water  in  the   floating 
harbour  ;  and  *also  to  make  such  other  alterations  and  amend-       [  *i9i  ] 
ments   in  the  sewers  as  may  or  shall  be  necessary  in  conse- 
quence of  the  floating  of  the  said  harbour.     It  has  been  con- 
tended, that  inasmuch  as  the  Company  did  alter  the  sewers  so  as 
to  discharge  them  under  the  surface  of  the  water  in  the  floating 
harbour,  they  have  done  all  that  can  be  required  of  them.     But 
that  would  render  the  latter  part  of  thfc  clause  wholly  inoperative, 
and  it   will  also  follow  that  the  Legislature  must  be  supposed 
to  have    given  the  Company  power  to  stop  the  course  of  the 
rivers  Avon  and  Frome,  and  to  keep  out  the  tide ;  and  to  have 
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The  King     provided  that  if  the  air  should  be  thereby  rendered  so  corrupt  as 
Bristol      to  prove  unhealthy  to  all  the  neighbourhood,  still  the  nuisance 
Company      mus*  ^e  a^owe(^   to  exist.     To   suppose   that  the   Legislature 
intended  to  give  such  a  power,  is  to  suppose  that  they  intended 
something  so  outrageous  and  absurd,  that  we  cannot  for  a 
moment  imagine  it  to  have  been  within  their  contemplation.    It 
has  been  urged  also,  that  the  sewers  are  at  all  events  to  be 
discharged  into  the  floating  harbour.     But  the  direction,  that  if 
they  are  taken  into  the  floating  harbour,  the  mouths  shall  be 
carried  considerably  under  the  surface  of  the  water,  is  quite 
consistent  with  a  power  to  carry  them  elsewhere  if  necessary. 
For  these  reasons  I  am  of  opinion  that  the  writ  is  good,  and  that 
the  return  being  insufficient  must  be  quashed,  and  a  peremptory 
mandamus  awarded. 

Bayley,  J. : 

For  the  reasons  which  have  been  given,  I  concur  in  thinking 
the  writ  in  this  case  good.      Then  as  to  the  return,  the  only 
argument  of  any  weight  urged  in  favour  of  it  was  that  the  dock 
company  were  compelled  to  alter  the  sewers,  so  that  they  should  be 
\  *192  ]       discharged  into  the  floating  harbour.     But  where  several  *words 
importing  power,  authority,  and  obligation   are  found  at   the 
commencement  of  a  clause  containing  several  branches,  it  is  not 
necessary  that  each  of  those  words  should  be  applied  to  each  of 
the  different  branches  of  the  clause ;  it  may  be  construed  reddendo 
singula  singulis,  the  words  giving  power  and  authority  may  be 
applicable  to  some  branches,  those  of  obligation  to  others.     Thus 
in  the  clause  under  consideration  it  is  enacted,  "  that  it  shall  and 
may  be  lawful  for  the  said  directors,  and  they  are  hereby  authorized 
and  required  to  form  a  new  common  Bewer  in  a  certain  direction ; " 
to  that  certainly  the  words  of  obligation  apply,  they  are  required 
to  do  it.     The  enactment  proceeds:  "And  also  to  alter  or  re- 
construct all  or  any  the  sewers  of  the  city  at  the  mouths,  so  and 
in  such  manner  that  the  sewers  may  be  discharged  under  the 
surface  of  the  floating  harbour."     It  would  be  a  curious  obligation 
to  alter  all  or  any  of  the  sewers.     That  manifestly  is  left  to  their 
discretion,  they  have  authority  to  do  it  provided  they  so  alter  the 
construction  of  them  that  they  may  be  discharged  under   the 
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surface  of  the  water.  Then  follows  the  most  important  part  of 
the  section:  "And  also  to  make  such  other  alterations  and 
amendments  in  the  sewers  of  the  said  city  as  may  or  shall  be 
necessary  in  consequence  of  the  floating  of  the  said  harbour." 
Now  it  cannot  be  supposed  that  the  Legislature  meant  to  leave 
it  in  the  discretion  of  the  Dock  Company  to  do  or  leave  undone 
such  things  as  were  necessary,  or  that  they  imposed  the  obligation 
without  giving  power  to  perform  it.  To  this  part  of  the  clause 
therefore  both  the  words  of  authority  and  those  of  obligation  are 
applicable.  But  the  alterations  are  to  be  made  at  the  expense  of 
the  Company,  they  must  by  their  own  funds  obtain  the  means 
of  doing  that  which  is  required  of  them. 

Holroyd,  J. : 

The  return  resolves  itself  entirely  into  the  construction  of  the 
37th  section.  I  had  some  doubts  during  the  argument,  but  they 
have  been  removed  by  the  judgments  that  have  been  delivered. 
My  doubt  was,  whether  the  Company  were  not  bound  to  discharge 
the  whole  of  the  sewage  into  the  floating  harbour.  But  I  think 
that  the  power  and  authority  given  vest  a  discretion  in  the 
Company  as  to  which  sewers  shall  be  discharged  into  the 
harbour,  and  that  the  words  of  obligation  as  to  discharging 
them  under  the  surface  of  the  water  are  satisfied  by  applying 
them  to  those  sewers. 

Return  quashed,  and  peremptory  mandamus  awarded. 


The  Kino 

r. 
Bbistol 

Dock 
Company. 
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1827.  HINDLEY  v.  THE  MARQUIS  of  WESTMEATH.f 

Feb.  6. 


[  200] 


(6  Barn.  &  Cress.  200—215 ;  S.  C.  9  Dowl.  &  Ey.  351 ;  5  L.  J.  K.  B.  115.) 

Where  a  deed  was  made  between  husband,  wife,  and  a  trustee,  pro- 
viding a  separate  maintenance  for  the  wife,  and  purporting  to  be  made 
in  contemplation  of  an  immediate  separation,  but,  in  fact,  no  separation 
then  took  place,  nor  was  intended  to  take  place  at  that  time :  Held,  that 
the  deed  was  void. 

Where,  in  pursuance  of  articles  of  separation  securing  a  maintenance 
to  the  wife,  she  quits  her  husband's  house  against  his  wishes,  and  con- 
tinues to  live  apart  from  him,  although  he  is  willing,  and  wishes  to 
receive  her  back,  and  provide  for  her  in  his  own  house ;  Sernble,  that  he 
is  not  liable  to  be  sued  by  tradesmen  for  debts  contracted  by  her,  even 
for  necessaries. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  the  general 
issue.  The  cause  was  called  on  for  trial  before  Abbott,  Ch.  J. 
at  the  London  sittings  after  Michaelmas  Term,  1823,  when  by 
consent  a  verdict  was  taken  for  the  plaintiff,  subject  to  the  award 
of  a  barrister,  which  he  afterwards  made  as  follows :  "  In  pur- 
suance of  a  certain  order  of  reference  made,  &c,  I  do  award, 
order,  and  determine  that  the  verdict  found  for  the  plaintiff 
by  the  jury  be  vacated,  and  that  in  lieu  thereof  a  verdict  be 
entered  for  the  defendant,  &c.  I  do  also  certify  by  this  my 
award  that  I  do  find  and  determine  that  the  plaintiff  is  entitled 
to  recover  against  the  defendant  the  sum  of  521.  19*.  in  respect 
of  a  debt  incurred  by  the  defendant's  wife,  in  case  the  defendant's 
wife  Lady  Westmeath  was  living  apart  from  the  defendant  under 
a  deed  of  separation,  valid  at  the  time  that  debt  was  incurred. 
As  to  this  point  I  do  find  the  following  facts  upon  which  my 
award  is  founded.  On  the  17th  day  of  December  in  the  year  of 
our  Lord  1817,  a  certain  indenture  in  three  parts  was  executed 
by  the  said  defendant,  then  the  Earl  of  Westmeath,  of  the  first 
part ;  the  Countess  of  Westmeath  (his  wife,)  of  the  second  part ; 
and  William  Sheldon,  Esqr.,  of  the  third  part.  (This  deed  was 
then  set  out,  by  which  it  appeared  that  the  parties  did  not  then 
contemplate  an  immediate  separation,  but  provision  was  thereby 
made  for  a  future  separation.) 

t  Confirmed  by  the  judgments  in  (N.  S.)  339,  395,  to  be  briefly  reported 

the  House  of  Lords,  where  the  same  in  its  place  in  the  Revised  Report*, 

deed  came  again  into  question,  in  — R.  C. 
Wutmeath  v.  Safahury  (1831)  5  Bligh 
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"  After  this  deed  was  executed,  the  said  Earl  and  Countess  of     hindley 
Westmeath  were  fully  reconciled  to  each  other,  and  continued  to         the 
live  and  cohabit  together  as  man  and  wife.     In  August,  1818,  westmeath^ 
articles  of  separation,  dated  May  80th,  1818,  were  executed  by       [  201  ] 
all  the  parties  thereto.     These  articles  were  between  the  Earl 
and  Countess  of  Westmeath  of  the  one  part,  and  Lord  Viscount 
Cranborne  and  Henry  Widman  Wood,  Esq.,  of  the  other  part. 
And  after   reciting  that   the  Earl  of   Westmeath  had,  at  the 
particular  instance,  and  at  the  sole  desire  of  the  said  Countess  of 
Westmeath,  his  wife,  agreed  to  live  separate  and  apart  from  her, 
and  to  allow  to  her  and  her  assigns,  during  the  joint  lives  of  the 
said  Earl  and  the  said  Countess,  such  separate  maintenance  and 
yearly  provision  for  her  and  her  child  or  children  as  was  therein- 
after mentioned :  It  was  witnessed,  that  in  consideration  of  and 
in  pursuance  of  such  agreement,  he  the  said  Earl  of  Westmeath 
granted    unto   Lord  Viscount  Cranborne  and  Henry  Widman 
Wood,  their  executors,  &c,  certain  premises  therein  named,  for 
the  term  of  ninety-nine  years,  if  the  said  Earl   and  Countess 
should  jointly  so  long  live,  upon  trust,  first,  to  secure  an  annual 
sum  of    1,800/.  for  the  first  six  years,  for  the  sole  use  of  the 
Countess  of  Westmeath,  and  payable  to  her,  or  such  person  as 
she  might   appoint,  on  certain  specified  days,  with   the  usual 
powers  to  the  trustees  for  that  purpose,  and  then,  in  trust,  to  pay 
the   surplus  rents   to  Lord  Westmeath.    And  it  was   thereby 
declared  and  agreed,  that  an  additional  yearly  sum  of  800/.  was 
to  be  raised,  for  the  maintenance  and  education  of  Lady  Bosa 
Nugent,  the  then  only  child  of  the  said  Earl  and  Countess  of 
Westmeath,  an  infant  of  the  age  of  five  years,  or  thereabouts : 
and  of  the  child  whereof  the  said  countess  was  *then  enceinte.      [  *202  ] 
But  if  either  the  said  Lady  Bosa  Nugent,  or  the  said  child,  of 
which  the  said  countess  was  then  enceinte,  should  die  before  the 
expiration  of  six  years  from  the  date  of  that  indenture,  the  yearly 
sum  of  250/.  only  should  be  raised  and  paid,  for  the  maintenance 
and  education  of  such  surviving  child,  in  lieu  of  the  sum  of  300/. ; 
and  if  both  the  said  children  should  die  before  the  expiration  of 
the  six  years,  then  from  and  immediately  after  the  death  of  such 
children,  the  said  sum  of  800 J.,  or  250/.,  as  the  case  might  be, 
should  cease,  or  not  be  raised  or  paid.     The  deed  also  contained 

19—2 
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Hindlby      a  proviso,  that  on  the  death  of  either  the  Earl  or  Countess  of 
the         Westmeath,  or  other  cessation  of  the  said  annuities,  the  term 
We^tmeath.  tbereby  granted  should  cease,  in  case  all  arrears  had  been  then 
fully  paid.     The  deed  then  contained  covenants  by  the  Earl  of 
Westmeath  with  the  trustees,  for  payment  of  the  above  annuities 
of  1,300/.  and  800!.,  and  that  he  should  not,  after  the  execution 
of  the  deed,  intermeddle  or  concern   himself  with  any  of  the 
monies  which  should  be  paid  or  come  to  the  hands  of  the  Countess 
of  Westmeath,  by  reason  of  that  indenture,  or  the  trusts  therein- 
before expressed,  but  that  he  would  permit  the  trustees,  in  trust, 
for  the  Countess  of  Westmeath,  and  also  the  Countess  of  West- 
meath, to  have  and  receive  the  said  annual  sums  or  yearly  rents, 
and  every  part  thereof ;  and  also,  that  it  should  be  lawful  for  the 
Countess  of  Westmeath,  notwithstanding  her  coverture,  and  as 
if  she  were  sole  and  unmarried,  by  any  deed  or  writing,  or  by 
her  last  will  at  her  pleasure,  to  dispose  of  the  arrearages  of  the 
said  several  sums  or  yearly  rents  ;  and  also  all  her  savings,  and 
the  proceeds  of  the  said  sums,  and  all  and  singular  sum  and 
sums  of  money,  goods,  chattels,  and  effects,  and  personal  estate 
[  *203  ]       whatsoever,  *which  she  should  at  any  time  have,  or  which  should 
in  anywise  devolve  or  come  to  her  during  her  life,  to  such  persons 
as  she  should  think  fit ;  and  that  he  the  Earl  of  Westmeath, 
should  suffer  such  will  to  be  proved  and  acted  on  without  obstruc- 
tion, in  the  proper  Ecclesiastical  Court ;  and  that  upon  receipt 
or  disposal  of  all  or   any  sum  and  sums  of  money,  she  the 
Countess  of  Westmeath  should  and  might,  notwithstanding  her 
coverture,  and  as  if  she  were  sole  and  unmarried,  make  and  sign 
valid  acquittances;  and  moreover,  that  the  Countess  of  West- 
meath should   and  might,  notwithstanding   her  coverture,  live 
separate  and  apart  from  the  Earl  of  Westmeath,  her  husband, 
as  if  they  were  sole  and  unmarried ;  and  that  she  the  Countess, 
of  Westmeath  should  from  thenceforth  be  freed  and  discharged 
from  the  power,  command,  restraint,  controul,  authority,  and 
government  of  the  Earl  of  Westmeath,  and  should  and  might 
live  and  reside  in  such  place  and  places,  and  in  such  manner  a.& 
to  her  should  from  time  to  time  seem  meet ;  and  that  he  the 
Earl  of  Westmeath  should  not  molest  or  disturb  the  Countess  of 
Westmeath  in  her  manner  of  living,  nor  should  at  any  time  or 
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times  thereafter  require,  or  by  any  means  whatsoever,  either  by      Hindlby 
ecclesiastical  censures,  or  by  taking  out  any  process,  or  by  com-         xhb 
mencing  or  instituting  any  suit  whatsoever,  to  compel  her,  the  westmeath 
Countes3  of  Westmeath,  to  cohabit  or  live  with  him  the  Earl  of 
Westmeath,  nor  should  or  would  for  that  purpose  otherwise  use 
any  force,  violence,  or  restraint  to  the  person  of  her  the  Countess 
of  Westmeath,  or  sue  or  molest,  or  cause  to  be  sued  or  molested, 
any  person  or  persons  whatsoever,  for  receiving,  harbouring, 
lodging,  protecting,  or  entertaining  her  the  Countess  of  West- 
meath.    But  that  she  the  Countess  of  *  Westmeath  should  and      [  *204  ] 
might  in  all  things  live  as  if  she  were  sole  and  unmarried,  without 
the  restraint  or  coercion  of  the  Earl  of  Westmeath,  or  any  other 
person  or  persons  by  his  means,  privity,  or  procurement.     The 
deed  contained  a  covenant  for  further  assurance,  and  other  usual 
covenants  for  the  protection  of  the  trustees. 

"For  a  short  time  before,  and  at  the  time  when  these  last 
articles  were  executed,  Lord  and  Lady  Westmeath  had  been  and 
were  living  together  in  the  same  house,  apparently  on  friendly 
terms,  and  apparently  also  as  man  and  wife.  They  continued 
so  to  live  together  after  these  last  articles  of  agreement  were 
executed.  During  this  period,  namely,  in  November,  1818,  Lady 
Westmeath  was  delivered  of  a  son  and  heir,  and  on  that  occasion 
Lord  Westmeath,  who  was  then  residing  in  the  same  house  with 
her,  and  attending  her  with  great  affection,  communicated  the 
intelligence  to  his  and  her  friends  and  relations,  and  received 
their  congratulations  on  the  event.  Subsequently  to  this  period, 
at  Christmas,  1818,  Lord  and  Lady  Westmeath  visited  Lady 
Westmeath 's  father  and  mother,  the  Marquis  and  Marchioness 
of  Salisbury,  at  Hatfield.  During  that  visit  they  jointly  occupied 
their  usual  suite  of  apartments  there,  and  appeared  to  Lady 
Salisbury  and  the  rest  of  the  family  as  living  together  on  friendly 
terms,  and  in  the  usual  manner  as  man  and  wife.  They  con- 
tinued to  live  together  in  this  way,  and  their  mutual  friends  and 
acquaintance  were  not  aware  that  they  were  not  living  together 
as  man  and  wife.  In  fact,  however,  for  a  short  time  before  and 
from  the  period  of  the  execution  of  the  last  articles  of  agreement, 
Lord  and  Lady  Westmeath  had  occupied  different  beds,  and  did 
not  cohabit  together,  and  this  *  was  known  to  the  immediate 
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Hindlet  personal  ^attendant  of  Lady  Westmeath;  and  on  the  part  of 
the  Lady  Westmeath  there  was  in  fact  no  real  return  of  affection 
Weotmeath  an(*  k^ness  towards  Lord  Westmeath,  after  the  execution  of  the 
[  *2or>  ]  last  deed  of  separation.  This  continued  till  May,  1819,  when  it 
became  apparent  to  their  friends  and  relations,  that  they  were 
not  living  on  good  terms  with  each  other.  In  June,  1819,  Lady 
Westmeath,  against  the  will  and  entreaties  of  Lord  Westmeath, 
finally  quitted  his  house,  and  ceased  to  reside  with  him.  They 
have  lived  altogether  separate  ever  since  that  period,  but  always 
against  the  wish,  and  contrary  to  the  entreaties  of  Lord  West- 
meath, who  during  the  whole  period  was  ready  and  willing  to 
have  received  and  provided  for  Lady  Westmeath  in  his  own 
house.  Notwithstanding  this,  Lady  Westmeath  afterwards,  in 
November,  1819,  whilst  so  living  apart  from  her  husband,  the 
defendant,  against  his  will,  and  contrary  to  his  entreaties  that 
she  would  return  to  his  house  and  reside  with  him,  contracted  a 
debt  with  the  plaintiff  for  goods  to  the  amount  of  52Z.  198.  This 
was  the  debt  in  question  in  the  present  case.  I  was  of  opinion 
under  the  above  circumstances,  that  the  deed  of  separation 
executed  in  August,  1818,  was  not  intended  to  be  accompanied 
by  an  immediate  actual  separation  of  the  parties  at  the  time  it 
was  executed.  And  that,  not  being  accompanied  nor  intended 
to  be  accompanied  by  such  actual  separation,  it  was  not  valid 
from  the  beginning.  And  I  also  thought,  that  if  valid  at  first, 
it  had  been  avoided  by  what  amounted  to  a  subsequent  recon- 
ciliation of  the  parties." 

A  rule  nisi  for  setting  aside  this  award  having  been  obtained, 
the  Court  directed  the  question  to  be  argued  as  a  special  case, 
and  it  was  [argued  accordingly]. 

[  211  ]       Abbott,  Ch.  J. : 

I  am  of  opinion  that  the  award  made  by  the  arbitrator  in  this 
case  is  good,  and  that  the  verdict  must,  according  to  his  direction, 
be  entered  for  the  defendant.  The  action,  which  was  for  goods 
sold,  was  brought  by  a  plaintiff  who  had  given  credit  to  Lady 
Westmeath.  Now  a  person  cannot  by  law  sue  a  husband  for  the 
price  of  goods  furnished  to  his  wife,  when  living  separate  and 
apart  from  him,  unless  it  can  be  shewn  that  she  was  so  living 
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with  his  consent ;  but  in  this  case  it  is  found  by  the  arbitrator      Hindley 

that  Lady  Westmeath   was  living  separate  from  her  husband        the 

against  his  wish,  and  contrary  to  his  entreaties,  and  that  he  was  \veotme1th. 

always  ready  and  willing  to  have  received  and  provided  for  her 

in  his  own  house.     The  creditor  must,  therefore,  in  support  of 

his  claim,  rely  on  some  deed  valid  in  law,  whereby  the  defendant 

has  bound  himself  irrevocably  to  allow  his  wife  to  live  separate 

and  apart  from  him.     In  considering  whether  there  be  any  such 

instrument,  it  is  important  to  look  at  the  first  deed  executed 

between   these  parties  in  December,  1817,  for  the  validity  of 

which  it  is  impossible  to  contend.     That  was  in  terms  like  the 

deed  before  the  Court  in  Durant  v.  TitleyA     It  shews  that  there 

had  been  differences  between  Lord  and  Lady  *Westmeath,  and      [  *212  J 

that  he  had  agreed  to  convey  lands  as  a  security  for  the  separate 

maintenance  of  Lady  Westmeath  in   case  further  differences 

should  arise,  and  they  should  cease  to  live  together.    After  the 

execution  of  that  deed,  the  parties  continued  to  live  together, 

and  what  has  been  called  matrimonial  cohabitation  took  place ; 

for  that  deed  was  executed  in  December,  1817,  and  in  November, 

1818,  Lady  Westmeath  was  delivered  of  a  son,  of  which  Lord 

Westmeath  was  the  father.     In  the  meantime,  in  the  month  of 

August,  1818,  another  deed  was  executed,  and  from  this  deed  it 

would  appear  that  the  parties  then  separated,  but  the  arbitrator 

has  found  that  in  fact  no  separation  did  then  take  place,  that 

they  continued  to  live  together  apparently  on  friendly  terms,  and 

apparently  as  man  and  wife  ;  and  that  their  mutual  friends  and 

acquaintances  were  not  aware  that  they  were  not  living  together 

as  man  and  wife.     The  arbitrator  has,  then,  given  his  opinion 

that  the  deed  was  not  intended  to  be  accompanied  with  an 

immediate    separation.     I  think  that    conclusion    was  rightly 

drawn  from  the  facts,  and  even  if  an  actual  separation  had  taken 

place,  if  that  was  not  intended,  the  deed  would  not  be  good.     It 

appears  also  that  the  deed  of  August,  1818,   provides  for  the 

payment  of  the  annuity  on  certain  days  ;  now  it  is  clear  that  if 

Lady  Westmeath,  whilst  she  continued  to  live  with  her  husband, 

had  contracted  debts  which  husbands  are  ordinarily  bound  to 

pay,  Lord  Westmeath  would  have  been  liable  for  them ;  but  if 

t  21  R.  R.  773  (7  Price,  577). 
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Hixdley     the  deed  is  to  be  taken  to  the  letter,  he  would  also  be  liable  to 

The         pay  to  the  trustees  the  sum  thereby  secured  and  agreed  to  be 

weotmeath.  Pa^«    Upon  the  whole  of  this  case  it  appears  to  me,  that  the 

finding  of  the  arbitrator  is  perfectly  correct,  and  then,  according 

[  *2i3  ]       to  the  authorities,  it  is  clear  that  the  deed  is  void.    I  have  *  given 

my  opinion  upon  this  ground,  because  it  appeared  to  be  the 

principal  question  reserved  by  the  arbitrator  for  the  decision  of 

the  Court ;  but  I  would  by  no  means  be  understood  to  say  that 

the  plaintiff  could,  merely  on  the  ground  of  the  existence  of  such 

a  deed  as  this,   if  it  were  valid,  sue  the  husband  for  goods 

supplied  to  the  wife  living  apart  from  him  without  his  assent ; 

on  the  contrary,  I  am  much  disposed  to  think  that  he  could  not, 

but  that  the  trustees  would  be  bound  to  obtain  the  money  from 

the  husband,  and  pay  the  wife's  debts,  and  that  the  only  remedy 

of  the  plaintiff  would  be  to  claim  payment  out  of  that  fund. 

Bayley,  J. : 

If  a  husband  improperly  compels  his  wife  to  leave  his  house, 
he  thereby  gives  her  power  to  pledge  his  credit  for  necessaries  ; 
but  if  she  goes  away  without  his  consent  and  against  his  will,  I 
am  of  opinion  that  a  tradesman  giving  her  credit  does  so  at  his 
peril.  If  under  such  circumstances  a  deed  is  executed  by  the 
husband,  securing  a  provision  to  the  wife,  I  think  that  he  cannot 
be  sued  by  any  person  who  may  supply  goods  to  the  wife,  but 
that  he  is  only  liable  to  the  trustees  for  the  money  which  he  has 
convenanted  to  pay,  which  was  the  form  of  action  adopted  in  Jee 
v,  ThtniotcA  Such  a  mode  of  proceeding  will  make  him  liable 
to  the  extent  of  his  covenant,  and  not  to  an  indefinite  amount, 
subject  to  no  limitation,  provided  a  jury  can  be  prevailed  upon  to 
think  that  the  articles  furnished  are  necessaries,  taking  into  con- 
sideration the  rank  and  station  of  the  wife.  It  is  not,  however, 
necessary  to  decide  the  case  upon  that  ground,  for  the  special 
finding  of  the  arbitrator  raises  the  question  whether  the  deed  be 
or  be  not  valid,  and  I  concur  with  my  Lord  Chief  Justicr  in 
[  *2H  ]  thinking  it  invalid.  *The  case  of  Durant  v.  Titley  shews  clearly 
that  the  first  deed  was  bad,  inasmuch  as  it  provided  not  for  an 
immediate  but  a  future  separation  of  the  parties.    The  arbitrator 

t  26  R.  R.  453  (2  B.  &  C.  547). 
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appears  to  have  thought  that  the  second  deed,  made  apparently      Hindley 
to  provide  for  an  immediate  separation,  when  such  a  measure         the 
was  not  intended,  was  a  shift  and  contrivance  to  avoid  the  legal  wes^eath. 
objection  existing  to  the  first  deed,  and  in  that  view  of  the  case 
I  fully  agree.     The  parties  were  not  separated.     The  mere 
abstinence   from  marital  cohabitation  does  not  amount   to  a 
separation.     They  continued  for  some  time  to  live  apparently  on 
friendly  terms ;  their  nearest  friends  did  not  know  the  fact  to  be 
otherwise;  res  ipsa  loquitur,  it  is  manifest  that  an  immediate 
separation  was  never  contemplated.     The  deed  is  therefore  void, 
and  the  creditor,  who  but  for  the  deed  could  have  no  right  of 
action,  (the  defendant's  wife  having  left  him  not  only  without  his 
assent,  but  against  his  entreaties  that  she  would  remain  with 
him,)  cannot  recover. 

Holboyd,  J. : 

I  also  think  that  the  award  of  the  arbitrator  is  right.  The 
material  fact  found  by  him  is,  that  the  wife  lived  apart  from  her 
husband  without  his  consent.  The  creditor,  therefore,  can  have 
no  right  of  action  unless  the  husband  was  bound  to  leave  her  at 
liberty  to  live  apart  from  him,  if  she  thought  fit  to  do  so.  Upon 
the  question  whether,  under  such  circumstances,  a  creditor  could 
sue  the  husband  for  a  debt  contracted  by  the  wife,  I  do  not  at 
present  pronounce  any  opinion ;  but  there  would  be  great  diffi- 
culties in  the  way  of  such  a  proceeding.  This  is  a  very  different 
case  ;  the  deed  relied  upon  by  the  plaintiff  is  not  a  valid  instru- 
ment ;  it  imports  that  a  present  separation  was  *intended,  but  [  *215  ] 
the  facts  found  by  the  arbitrator  shew  the  contrary. 

LlTTLEDALE,  J.  : 

If  a  separation  takes  place  between  a  man  and  his  wife  in 
pursuance  of  a  valid  agreement,  and  that  contains  no  provision 
for  the  maintenance  of  the  wife,  the  husband  must  be  liable  for 
necessaries  provided  for  her.  But  if  a  provision  is  made  and 
regularly  paid  he  is  not  liable.  If  a  provision  is  made  by  the 
agreement,  and  not  paid,  then,  according  to  the  opinion  of  three 
Judges,  in  Nurse  v.  Craig^  the  husband  is  liable  for  the  wife's 

t  9  R.  R.  625  (2  Bos.  &  P.  N.  R.  148). 
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Hindley     debts,  although  Mansfield,  Ch.  J.  was  of  a  different  opinion. 

the         Here,  however,  the  deed  of  separation,  although  appearing  on 

weotmeath.  ^e  kce  of  it  to  be  good,  was  void,  being  made,  according  to  the 

finding  of  the  arbitrator,  to  provide  for  the  future  separation  of 

the  parties.    The  case  must  therefore  be  treated  as  if  no  such 

deed  existed ;   and  then   it  is  clear  that  the  plaintiff  cannot 

recover  for  goods  furnished  to  the  wife  when  living  apart  from 

the  husband  against  his  consent.     For  these  reasons  I  think 

that  the  award  directing  a  verdict  to  be  entered  for  the  defendant 

is  right. 

Postea  to  the  defendant. 


1827.  DAVIES  v.  PENTON.f 

Feb.  6. 
(6  Barn.  &  Cress.  216—225 ;  S.  C.  9  DowL  &  Ry.  369 ;  5  L.  J.  K.  B.  112.) 

*■        ••  A.  agreed  with  B.  to  sell  to  him  the  stock  and  the  good-will  of  his 

business,  and  to  demise  to  him  his  house  in  which  the  business  was 
carried  on,  for  which  B.  was  to  pay  vSOO/.,  and  to  take  furniture  and 
fixtures  at  a  valuation.  They  were  afterwards  valued  at  174/.  40O/. 
was  paid  to  A.  at  the  time  of  executing  the  agreement,  and  B.  agreed  to 
accept  and  pay  two  bills  of  exchange,  one  for  400/.,  payable  twelve 
months  after  date,  and  the  other  for  174/.,  payable  two  months  after 
date ;  and  A.  agreed  not  to  carry  on  the  business  within  five  miles  of 
the  house.  And  for  the  true  performance  of  this  agreement  each  of 
them  did  thereby  bind  and  oblige  himself  to  the  other  of  them  in  the 
penal  sum  of  500/.,  to  be  recoverable  for  breach  of  the  said  agreement 
in  a  court  of  law,  as  and  by  way  of  liquidated  damages :  Held,  that  this 
sum  was  a  penalty  and  not  liquidated  damages. 

Declaration  stated  articles  of  agreement  of  the  28rd  December, 
1828,  made  between  plaintiff  and  defendant,  which  recited,  that 
defendant  for  many  years  then  past  carried  on  the  practice  and 
profession  of  a  surgeon,  apothecary,  and  accoucheur,  and  had 
established  a  considerable  connection  in  such  business ;  and  that 
having  determined  to  withdraw  from  the  same,  he  had  agreed 

t  As  leading  cases  on  the  question  fj.  J.  C.  P.   131;    Wallis  v.   Smith 

whether  a  sum  stipulated  in  a  con-  (1882)  21  Ch.  Div.  243 ;  52  L.  J.  Ch. 

tract  is  penalty  or  liquidated  damages  145;  Elphimtone  v.  Monkland  Irro*% 

may  be  mentioned  Kem We  v.  Farren  dr.,   Cv.  (1886)  11  App.  Cas.    332; 

(1829)  6  Bing.  141 ;   Magee  v.  Lavtll  WUlmm  v.  Lwe,  '96,   1  Q.   B.    G2f>, 

(1874)    L.    R.    9    C.    P.    107 ;    43  65  L.  J.  Q.  B.  474.— R.  C. 
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with  the  plaintiff  for  the  sale  to  him  of  all  his  then  stock,  and  of       Davies 
the  good- will  of  his  said  business  ;  and  also  to  demise  to  him  his      penton. 
house  in  Great  Surrey  Street,  in  which  the  business  was  then 
carried  on,  upon  the  terms  following ;  that  is  to  say,  the  sum  of 
SOW.  to  be  paid  for  the  good-will  of  the  business  of  a  surgeon, 
apothecary,  and  accoucheur,  and  the  influence  and  recommenda- 
tion thereinafter  agreed  to  be  given  by  defendant  unto  and  in 
favour  of  plaintiff,  and  the  lease  of  the  house  in  Great  Surrey 
Street,  for  the  term  of  nineteen  years  and  one  quarter,  *subject      [  *2i7  ] 
to  the  yearly  rent  of  801. ;  and  the  stock  in  trade  to  be  taken  and 
purchased  by.  plaintiff  at  a  fair  valuation ;  and  that  in  part 
pursuance  of  the  agreement,  defendant  had  accordingly  demised 
to  plaintiff  the  said  messuage  or  tenement,  with  all  and  singular 
the  appurtenances,  for  the  term  of  nineteen  years  and  one  quarter 
of  a  year,  wanting  two  days,  from  the  25th  of  December,  1828,  at 
the  yearly  rent  of  80Z.     The  articles  of  agreement  then  stated 
that  defendant,  in  further  pursuance  of  the  said  agreement,  and 
for  and  in  consideration  of  400/.  to  the  defendant  in  hand  paid 
by  the  plaintiff  at  or  before  the  signing  of  the  articles  of  agree- 
ment, and  for  and  in  consideration  of  the  further  sum  of  4002. 
(being  the  remainder  of  the  said  sum  of  800/.  consideration  money 
thereinbefore  mentioned,)  secured  to  be  paid  to  defendant  by  a 
bill  of  exchange,  bearing  even  date  with  the  agreement,  drawn 
by  defendant  upon  and  accepted  by  plaintiff  for  the  said  sum  of 
40W.  and  payable  twelve  months  after  date ;  and  of  the  further 
sum  of  170/.  4s.  (being  the  ascertained  value  of  the  stock  in  trade, 
goods,  fixtures,  and  effects  used  in  and  about  the  said  business 
or  profession,  as  agreed  upon  between  plaintiff  and  defendant,) 
also  secured  to  be  paid  to  defendant  by  a  certain  other  bill  of 
exchange,  bearing  even  date  with  the  said  agreement,  drawn  by 
defendant  upon  and  accepted  by  plaintiff  for  the  said  sum  of 
170/.  4*.,  and  payable  at  two  months  after  the  date  thereof,  agreed 
to  and  with  plaintiff  in  manner  following ;  that  is  to  say,  that  he 
defendant  should  permit  plaintiff  to  have,  use,  and  exercise  the 
said  business,  practice,  and  profession  of  a  surgeon,  apothecary, 
and  accoucheur,  from  24th  December,  1828,  and  to  carry  on  the 
same  in  and  upon  the  same  house  and  premises,  and  in  the  same 
way  and  manner  as  defendant  had  been  *used  and  accustomed  to       [  *218  } 


* 
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Davie*       do ;  and  to  have,  receive,  and  take  the  whole  of  the  profits  and 
penton.      produce  of  such  practice  and  profession,  to  and  for  his  own  use 
and  benefit ;  and  that  defendant  should  use  his  best  endeavours 
and  influence  with  all  his  patients  and  friends,  to  prevail  upon 
them  to  employ  plaintiff  in  the  way  of  his  said  practice  and 
business.    And  plaintiff  did  thereby  agree  to  and  with  defendant, 
that  he  plaintiff  would  well  and  truly  pay  and  discharge  the  said 
two  several  bills  so  drawn  upon  and  accepted  by  him  plaintiff, 
for  the  sums  of  400/.  and  1702.  4*.  as  aforesaid  unto  defendant, 
as  and  when  the  said  bills  of  exchange  respectively  became  due 
and  payable  ;  and  the  defendant  did  by  the  said  articles  of  agree- 
ment, lastly,  promise  and  agree  to  and  with  plaintiff,  that  he, 
defendant,  should  not,  nor  would  at  any  time  thereafter,  use, 
exercise,  and  carry  on  the  art,  business,  or  profession  of  a  surgeon, 
apothecary,  or  accoucheur,  within  the  distance  of  five  miles  from 
the  said  messuage,  being  No.  12  in  Great  Surrey  Street  aforesaid, 
for  his  own  private  benefit  or  emolument,  in  any  manner  howso- 
ever ;  and  for  the  true  performance  of  all  and  singular  the  agree- 
ments aforesaid,  each  of  them,  defendant  and  plaintiff,  did  thereby 
bind  and  oblige  himself  unto  the  other  of  them,  in  the  penal  sum 
of  500J.,  to  be  recoverable  for  breach  of  the  said  agreement,  in 
any  court  or  courts  of  law,  as  and  by  way  of  liquidated  damages. 
The  declaration  then  stated  mutual  promises.    Breach,  that  the 
defendant  did  use,  exercise,  and  carry  on  the  business  or  profession 
of  a  surgeon,  apothecary,  and  accoucheur,  within  the  distance  of 
five  miles  from  the  said  messuage.     Plea,  that  plaintiff  did  not 
well  and  truly  pay.  and  discharge  the  said  two  several  bills  of 
[*219]       exchange,  according  to  the  form  and  effect  of  the  articles  *of 
agreement  in  that  behalf,  but  wholly  neglected  and  refused  so  to 
do,  and  therein  failed  and  made  default;  and  thereupon  and 
according  to  the  tenor  and  effect,  true  intent  and  meaning,  of  the 
articles  of  agreement,  the  plaintiff  forfeited  and  became  liable  to 
pay  to  defendant  the  said  sum  of  5001.  in  the  articles  of  agree- 
ment mentioned,  as  and  by  way  of  liquidated  damages.     The 
plea  then  alleged  further,  that  the  plaintiff  at  the  commencement 
of  the  suit  was  indebted  to  the  defendant  in  the  further  sum  of 
5001.  for  work  and  labour,  &c.  <&c.    Replication  (except  as  to  so 
much  of  the  plea  as  related  to  the  penal  sum  of  500Z.   first 
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mentioned),  that  plaintiff  before  and  on  the  23rd  December,  1823,       Davies 

1*. 

was  a  trader,  &c. ;  and  that  in  October,  1824,  he  became  bank-       penton. 
nipt,  and  on  the  27th  May,   1825,  obtained  his  certificate : 
demurrer  to  so  much  of  the  plea  as  related  to  the  sum  of  500L 
first  mentioned. 

The  Solicitor-General  in  support  of  the  demurrer  : 

The  5001.  mentioned  in  the  agreement  is  clearly  a  penalty, 
and  not  liquidated  damages ;  and  if  so,  it  cannot  be  the  subject 
of  set-off;  for  the  statute  8  Geo.  II.  c.  24,  s.  5,t  only  enables  the 
defendant  to  set  off  the  sum  justly  and  truly  due :  Nedriffe  v. 
H<»jan.i  If  it  be  liquidated  damages,  then  it  will  follow  that  if 
any  part  of  the  sum  secured  by  the  bills,  however  small,  remain 
unpaid,  the  defendant  will  be  entitled  to  recover  the  whole  sum 
of  500/.  Now  it  cannot  have  been  intended  that  5001.  should  be 
paid  in  default  of  the  payment  of  the  bill  of  170L  4*.  only,  if 
the  other  bill  were  paid.  If  neither  of  the  bills  were  paid,  the 
defendant  ought  to  *receive  more  than  500i. ;  yet  if  this  be  [  *220  J 
liquidated  damages,  he  could  recover  no  more.  In  this  case  the 
word  "  penalty  "  is  used  in  the  agreement  as  well  as  the  words 
"  liquidated  damages."  It  is  a  general  rule,  applicable  to  this 
case,  that  wherever  the  payment  of  a  smaller  sum  is  secured  by  a 
larger,  the  latter  is  to  be  considered  a  penalty:  Astley  v.  Weldon.% 

Chitty,  contra: 

In  Astley  v.  Weldon  there  were  several  small  fines  agreed  to  be 
paid  for  misconduct,  which  shewed  clearly  that  it  could  not  be 
intended  that  the  whole  penalty  should  be  paid  for  every  breach 
of  the  agreement.  In  Barton  v.  Glover, \\  where  the  parties 
entered  into  an  agreement,  by  which,  in  consideration  of  a  sum 
to  be  paid  by  the  plaintiff,  the  defendant  undertook  to  withdraw 
his  stage-coach  from  the  road,  Lord  Chief  Justice  Gibbs  inti- 
mated a  strong  opinion  that  the  sum  was  not  to  be  considered  a 
penalty,  but  damages  ascertained  between  the  parties. 

(Holboyd,  J.:  The  consideration  must  be  co-extensive  with 
the  promise :  that  was  decided  in  Rann  v.  HughesS     Now  what 

t  Repealed,  46  &  47  Vict.  c.  49,  §  5  E.  E.  618  (2  Bos.  &  P.  346). 

s.  4,  but  see  s.  7.  ||  17  E.  B.  601  (Holt  N.  P.  43). 

J  2  Burr.  1024.  1f  7  T.  E.  350,  n. 
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Da  vies      consideration  is  there  in  this  case  for  the  promise  to  pay  500/.  in 
Penton.      case  100Z.  only  be  due  ?) 

In  Reilly  v.  Jones\  the  plaintiff  and  defendant  entered  into 
articles  of  agreement,  by  which  the  former,  in  consideration  of 
2,3001.,  agreed  to  sell  to  the  latter  the  lease  of  a  public-house, 
as  he  then  held  the  same  for  the  remainder  of  his  term,  and  also 
his  goods,  fixtures,  and  effects  at  a  valuation  ;  and  the  defendant 
agreed  to  take  the  assignment  of  the  lease,  and  pay  the  above 
T  *22i  ]  gum  for  it,  as  also  the  amount  *of  the  goods,  fixtures,  and  effects, 
and  take  possession  of  the  premises  on  a  given  day,  when  the 
plaintiff  agreed  to  give  up  possession  of  the  said  premises,  goods, 
and  effects,  to  assign  licences,  to  repair  or  allow  for  all  damaged 
outside  windows,  and  to  clear  the  rent  and  taxes  to  the  day  of 
quitting  possession  ;  and  the  expenses  of  the  agreement  were  to 
be  paid  by  the  parties  in  equal  moieties;  and  it  was,  lastly, 
agreed,  that  on  either  party's  not  fulfilling  all  and  every  part  of 
the  agreement,  he  should  pay  to  the  other  500Z.  thereby  settled 
and  fixed  as  liquidated  damages :  it  was  held,  that  this  latter  sum 
was  not  a  mere  penalty  to  recover  such  damages  as  might  be 
actually  incurred  by  the  non-performance  thereof ;  but  that,  on 
a  breach  by  the  defendant  for  refusing  to  accept  an  assignment 
of  the  lease,  or  take  possession,  he  was  liable  to  pay  the  plaintiff 
the  full  amount  of  that  sum.  But  supposing  that  to  be  other- 
wise, it  appears  that  the  plaintiff  has  no  right  to  sue ;  for  the 
replication  shews  that  after  the  agreement  he  became  bankrupt, 
and  consequently  the  right  of  action  vested  in  his  assignees. 

(Bay ley,  J. :  The  plea  of  set-off  goes  to  the  whole  declaration, 
the  replication  of  the  plaintiff's  bankruptcy  only  to  part  of  the 
plea.  The  demurrer  is  to  the  residue ;  and  upon  this  demurrer 
the  defendant  cannot  avail  himself  of  the  replication.) 

Abbott,  Ch.  J. : 

I  consider  that  this  action  is  brought  to  recover,  not  a  sum 
certain  by  way  of  liquidated  damages,  but  so  much  as  the 
plaintiff  can  get  by  way  of  damages ;  for  this  is  a  special  action 

t  25  B.  B.  640  (1  Bing.  302). 
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on  the  case,  in  which  the  plaintiff  is  entitled  to  recover  damages       Davies 
in  proportion  to  the  injury  stated  in  his  declaration.    Now  *debt      penton. 
is  the  proper  form  of  action  to  recover  a  sum  certain.     The       [  *222  ] 
defendant  has  pleaded  that  the  plaintiff  did  not  well  and  truly 
pay  and  discharge  the  said  two  several  bills  of  exchange  as  and 
when  the  said  bills  became  due  and  payable,  but  wholly  neglected 
so  to  do.     Now  this  allegation  would  be  satisfied  by  proving  that 
one  of  the  bills  was  paid  on  the  very  day  on  which  it  became 
due,  and  that  the  other  was  paid  on  the  day  after  it  became  due. 
But  inasmuch  as  in  that  case  there  would  have  been  a  breach  of 
the  agreement,  the  defendant  must  contend  that  the  plaintiff  was 
liable  to  pay  the  whole  sum  of  5002.     That  certainly  would  be  a 
very  absurd  agreement ;  and  before  we  hold  that  to  be  the  legal 
effect  of  it,  we  ought  to  be  clearly  satisfied  that  such  was  the 
intention  of  the  parties.     Whoever  framed  this  agreement  does 
not  appear  to  have  had  any  very  clear  idea  of  the  distinction 
between  a  penalty  and  liquidated  damages ;  for  the  sum  of  500/. 
is  described  in  the  same  sentence  as  a  penal  sum  and  as  liqui- 
dated damages.    Now  both  expressions  cannot  be  satisfied.    We 
must  therefore  look  to  the  whole  of  the  agreement  in  order  to 
ascertain  whether  the  5001.  was  intended  to  be  a  penalty  or 
liquidated  damages;  and,  considering  the  whole  agreement,  we 
think  it  was  clearly  intended  as  a  penalty  to  secure  such  damages 
as  the  party  injured  ought  to  receive.     Then,  as  to  the  other 
point,  it  is  said  that  the  plaintiff  upon  certain  parts  of  the  record 
has  set  forth  his  bankruptcy,  and  that  as  it  appears  upon  the 
whole  record  that  his  assignees  are  entitled  to  the  benefit  of  the 
contract  stated  in  the  declaration,  the  plaintiff  cannot  have  judg- 
ment upon  this  demurrer.     But  in  considering  what  judgment 
we  are  to  pronounce  upon  this  demurrer,  we  are  bound  to  look 
only  to  that  part  *of  the  record  upon  which  the  demurrer  arises,       [  #223  ] 
and  not  at  the  other  collateral  parts  of  the  record  not  connected 
with  it ;  and,  looking  to  that  part  of  the  record  upon  which  the 
demurrer  arises,  we  are  of  opinion  that  the  plaintiff  is  entitled  to 
the  judgment  of  the  Court. 

Batlby,  J.: 

We  must  look  at  all  the  parts  of  this  instrument,  in  order  to 
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Davieb  ascertain  whether  it  was  the  intention  of  the  parties  that  the  sum 
Pentok.  °f  500?.  should  be  a  penalty  or  liquidated  damages.  Now  where 
the  sum  which  is  to  be  a  security  for  the  performance  of  an 
agreement  to  do  several  acts,  will,  in  case  of  breaches  of  the 
agreement,  be  in  some  instances  too  large  and  in  others  too 
small  a  compensation  for  the  injury  thereby  occasioned,  that 
sum  is  to  be  considered  a  penalty.  It  could  not  have  been 
intended  here  to  fix  the  sum  of  500/.  as  a  maximum,  if  nothing 
was  paid  in  respect  of  either  of  the  bills,  for  in  that  case  the 
party  would  be  entitled  to  receive  574Z.  In  that  case  500J. 
would  be  too  small  a  compensation  for  the  breach  of  the  agree- 
ment. On  the  other  hand,  if  the  400/.  bill  had  been  paid,  and 
that  for  174Z.  alone  remained  unpaid,  the  500J.  would  much  exceed 
a  fair  compensation  for  that  breach  of  the  agreement.  As  to  the 
other  point,  in  arguing  the  question  whether  the  defendant  or 
the  plaintiff  is  entitled  to  judgment  upon  this  demurrer,  neither 
of  them  has  a  right  to  have  recourse  to  any  parts  of  the  record 
not  connected  with  that  upon  which  the  demurrer  arises.  If  the 
defendant  had  intended  to  rely  on  the  bankruptcy  as  a  bar  to 
the  plaintiff's  right  to  recover,  he  should  have  pleaded  it ;  and 
the  plaintiff  in  that  case  might  have  replied  that  the  assignees 
had  repudiated  the  contract. 

[  224  ]  HOLROYD,  J. : 

I  am  also  of  opinion  that  the  sum  of  500/.,  which  in  the 
agreement  is  called  a  penalty,  is  to  be  considered  a  penalty, 
although  it  is  stated  that  it  is  to  be  recovered  as  and  by  way  of 
liquidated  damages.  We  must  look  to  the  nature  of  the  agree- 
ment and  of  the  sum  to  be  paid,  in  order  to  ascertain  whether  the 
sum  of  5002.,  which  was  to  secure  the  performance  of  the  agree- 
ment, was  intended  to  be  a  penalty  or  liquidated  damages.  The 
parties  call  this  a  penal  sum.  The  sum  which  is  to  be  paid,  and 
the  payment  of  which  is  to  be  secured  by  the  penal  sum,  is  574/. 
Now  5002.  cannot  have  been  the  amount  of  damages  agreed  upon 
for  the  non-payment  of  574Z.  If  it  is  a  penalty,  the  Court  will 
treat  it  as  such ;  and  the  stipulation  that  it  shall  be  recovered  as 
liquidated  damages  will  not  prevent  the  party  from  insisting  on 
the  compulsory  provision  of  the  stat.  8  &  9  Will.  III.  c.  11,  s.  8, 
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as  to  assessing   damages.     I   entirely  agree  with  my  brother       davies 
Bayley,  that  the  defendant  cannot  claim  in  aid  the  other  parts      penton. 
of  the  record,  to  shew  that  the  plaintiff  is  not  entitled  to  judg- 
ment upon  the  demurrer. 

LlTTLBDALE,  J.  : 

It  seems  to  me,  also,  that  the  plaintiff  must  have  judgment. 
Before  the  8  &  9  Will.  III.,  the  whole  penalty  might  be  re- 
covered at  law;  and  the  party  against  whom  it  was  recovered 
was  driven  to  seek  relief  in  a  court  of  equity.  That  statute  only 
contains  the  word  "  penalty."  Since  the  statute,  parties,  in 
framing  agreements,  have  frequently  changed  that  word  for 
"  liquidated  damages ;  "  but  the  mere  alteration  of  the  term 
cannot  alter  the  nature  of  the  thing ;  and  if  the  Court  see,  upon 
the  whole  agreement,  that  the  parties  intended  the  sum  to  be  a 
penalty,  they  ought  not  to  allow  one  party  to  deprive  the  other 
of  the  benefit  to  be  derived  from  *the  statute.  Now  I  think  it  £  *225-  3 
clearly  appears,  from  the  whole  of  this  agreement,  that  the  sum 
of  5002.  was  intended  as  a  penalty,  to  secure  the  performance  of 
the  agreement.  Then  it  is  said,  that  the  plaintiff  has  no  right  of 
action,  because  it  appears  upon  the  record  that  he  had  become 
bankrupt.  As  to  one  sum,  the  plaintiff  says,  "  that  he  has 
obtained  his  certificate."  Then  he  demurs  to  the  other  parts  of 
the  plea.  But  supposing  any  thing  turned  on  the  question  of 
bankruptcy,  we  should  be  bound  to  decide  on  the  plea  and 
demurrer  following  one  another.  We  must  treat  the  count,  plea, 
and  replication,  and  the  count,  plea,  and  demurrer,  as  distinct 
records,  and  give  judgment  upon  each  without  reference  to 
the  other. 

Judgment  for  the  plaintiff. 


e.r. — vol.  xxx.  20 
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1827.  DAVIS  v.  HAEDY.t 

Frb.  8. 
(6  Barn.  &  Cress.  225—231 ;  S.  C.  9  Dowl.  &  Ry.  380 ;  5  L.  J.  K.  B.  91.) 

J  Upon  the  trial  of  an  action  for  maliciously  indicting  the  plaintiff, 

without  reasonable  or  probable  cause,  the  plaintiff  proved  a  case,  which, 
in  the  opinion  of  the  learned  Judge,  shewed  that  there  was  no  reasonable 
or  probable  cause  for  preferring  the  indictment.  The  defendant  then 
called  a  witness  to  prove  an  additional  fact,  and  that  being  proved,  the 
learned  Judge  was  of  opinion,  that  there  was  reasonable  and  probable 
cause  for  preferring  the  indictment :  Held,  that  there  being  no  contra- 
dictory testimony  as  to  that  fact,  and  there  being  nothing  in  the 
demeanour  of  the  witness  who  proved  it  to  impeach  his  credit,  the 
learned  Judge  was  not  bound  to  leave  it  to  the  jury  to  find  the  fact,  but 
that  he  might  act  upon  it  as  a  fact  proved,  and  nonsuit  the  plaintiff. 

This  was  an  action  against  the  defendant  for  maliciously,  and 
without  any  reasonable  or  probable  cause,  indicting  the  plaintiff 
for  embezzlement  at  the  July  Sessions  for  the  county  of  Somerset, 
1825.  Plea,  not  guilty.  At  the  trial  before  Gaselee,  J.,  at  the 
Spring  Assizes  for  the  county  of  Somerset,  1826,  the  following 
appeared  to  be  the  facts  of  the  case :  in  1823,  Hardy,  the  defen- 
dant, was  the  keeper  of  Ilchester  gaol,  and  Davis,  the  plaintiff, 
was  a  turnkey ;  and  in  May,  1828,  the  defendant  Hardy  directed 
X  *226  ]  Davis  to  take  to  Taunton  *a  debtor  named  Martin  (against  whom 
a  commission  of  bankrupt  had  issued),  to  be  examined  before  the 
commissioners  ;  Davis  took  the  prisoner  to  Taunton,  and  there 
received  from  the  assignee  of  the  bankrupt  the  expenses  of  the 
journey,  and  amongst  others,  Hardy's  fee,  and  also  12.  10*.  for 
the  hire  of  a  post-chaise.  Davis,  on  his  return  to  Ilchester,  paid 
Hardy  his  fee,  but  did  not  tell  him  that  he  (Davis)  had  received 
the  amount  of  the  chaise-hire  from  the  assignees. 

In  April,  1825,  the  justices  in  Sessions  referred  to  certain 
magistrates  for  investigation  some  charges  against  Davis,  pre- 
ferred by  Hardy,  of  which  one  was  that  he  had  not  paid  to 
Hardy  the  chaise-hire  he  had  received  from  the  assignee  of 
Martin.  One  of  the  magistrates  who  investigated  that  charge, 
was  examined  as  a  witness.  He  stated,  that  Davis  admitted 
that  he  had  received  the  chaise-hire  from  the  assignee  and  had 

t  Cited  in  judgment  of  Judicial      (1869)  L.   K.  2  P.  C.  317,  339,  38 
Committee      delivered      by      Lord      L.  J.  P.  C.  25,  30.— B.  C. 
Chelmsford  in  Oiblin  v.  McMvIlen 
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not  paid  it  to  Stainer,  the  proprietor  of  the  chaise,  or  to  Hardy ;  Davis 
but  he  was  not  sure  whether  Davis  admitted  that  he  had  desired  hardy. 
Stainer  not  to  tell  Hardy  that  the  chaise-hire  had  not  been  paid. 
It  appeared  that  Stainer  was  then  examined  respecting  this 
charge;  and  the  report  of  the  investigating  magistrates  was 
made  on  the  30th  of  April,  1825,  in  consequence  whereof  Davis 
was  suspended  from  his  office.  At  the  close  of  the  plaintiff's 
case,  the  defendant's  counsel  objected  that  as  Davis  had  received 
the  amount  of  the  chaise-hire,  and  had  not  paid  it  either  to  the 
proprietor  or  to  Hardy,  and  had  not  mentioned  to  the  latter  that 
he  had  received  it,  there  was  probable  cause  for  preferring  the 
indictment,  and  that  the  plaintiff  must  therefore  be  nonsuited. 
The  learned  Judge  thought  that  there  was  sufficient  proof 
of  want  of  probable  cause ;  and  the  defendant  then  proceeded 
*with  his  case,  and  called  as  a  witness  Stainer,  the  proprietor  [  *227  ] 
of  the  chaise.  He  stated,  that  in  1823  Hardy  was  his  customer, 
and  that  Davis,  on  the  25th  of  May,  1828,  ordered  the  chaise 
in  his  (Hardy's)  name  to  go  to  Taunton :  he  did  not  see  Davis 
for  a  month  or  two  afterwards,  but  when  he  did  see  him, 
he  asked  him  when  he  meant  to  pay  him  the  money  he  owed 
him.  Davis  said  he  owed  him  for  some  post-chaise  hire  of  his 
own  ;  to  which  Stainer  replied,  "  If  you  cannot  pay  me  for  what 
you  owe  me  yourself,  pay  me  for  the  job  to  Taunton,  or  I  will 
tell  Mr.  Hardy."  Davis  then  requested  Stainer  not  to  tell  Mr. 
Hardy,  for  it  would  do  him  a  great  deal  of  injury.  Stainer  saw 
Davis  again  in  about  a  month,  when  Davis  promised  to  pay  him  ; 
he  stated  further,  that  he  did  not  tell  Hardy  that  the  chaise  had 
been  ordered  in  his  name  till  he  heard  that  Davis  had  been 
suspended  upon  some  charges  that  had  been  presented  against 
him,  and  on  cross-examination  as  to  the  time  when  he  had  been 
paid  by  Hardy,  he  said  first  it  was  a  week  or  two  after  the  exami- 
nation, then  a  very  short  time  before  the  indictment,  then  a  day 
or  two  before  the  investigation.  Gaselee,  J.  said,  that  as  it  then 
appeared  that  Davis  had  desired  Stainer  not  to  communicate  to 
Hardy  that  the  chaise-hire  had  not  been  paid,  he  was  of  opinion 
that  that  circumstance,  coupled  with  the  fact  of  Davis's  not 
having  mentioned  to  Hardy  his  having  received  it  from  the 
assignee,    (though  not    sufficient  to   support   the  indictment,) 

20—2 
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Davis  afforded  a  probable  cause  for  preferring  it.  The  counsel  for 
Hardy.  the  plaintiff  then  insisted  that  it  ought  to  be  left  to  the  jury  to 
find  whether  they  believed  Stainer's  evidence.  The  learned 
Judge  said  that  there  was  no  contradictory  evidence,  as  to  the 
fact  of  Davis  having  desired  Stainer  to  conceal  from  Hardy  that 
[  *228  ]  the  chaise-hire  had  not  been  paid  ;  and  he  *refused  to  leave  any 
question  to  the  jury,  and  nonsuited  the  plaintiff.  A  rule  nisi  for 
setting  aside  the  nonsuit  had  been  obtained  in  last  Easter  Term, 
upon  the  ground  that  it  ought  to  have  been  left  to  the  jury  to 
decide  whether  they  believed  Stainer's  evidence  or  not. 

Scarlett  and  C.  F.  Williams  now  shewed  cause : 

Where  upon  any  particular  fact  there  is  contradictory  evidence, 
or  where  in  the  absence  of  contradictory  evidence,  the  witness 
speaking  to  a  fact  conducts  himself  so  as  to  make  his  credit 
doubtful,  the  jury  are  to  decide  upon  that  fact,  and  the  Judge 
ought  to  leave  the  question  to  their  consideration.  But  here,  the 
fact  spoken  to  by  Stainer,  upon  which  the  learned  Judge  came  to 
the  conclusion,  that  the  defendant  had  reasonable  and  probable 
cause  for  preferring  the  indictment,  is  not  in  contradiction  of  any 
fact  proved  by  the  witnesses  for  the  plaintiff,  and  there  is  no 
sufficient  ground  for  saying  that  the  demeanour  of  Stainer,  in 
giving  his  evidence,  was  such  as  to  render  his  credit  doubtful ; 
and  that  being  so,  in  a  case  where  the  question  was  one 
compounded  of  law  and  fact,  and  the  fact  was  proved  by  an 
uncontradicted  witness,  and  one  worthy  of  credit,  it  was  competent 
to  the  Judge,  in  the  exercise  of  his  discretion,  to  act  upon  that 
fact  as  proved,  and  to  decide  accordingly. 

Bompas  and  Erie,  contra  : 

Probable  cause  is  a  question  of  law  when  the  facts  are  ascer- 
tained. When,  therefore,  the  facts  proved  on  the  part  of  the 
plaintiff  shew  that  the  defendant  had  a  probable  cause  for  doing 
the  act  with  which  he  is  charged,  the  Judge  acting  upon  that 
evidence  may  nonsuit  the  plaintiff,  because  it  lay  on  him  to  prove 
the  want  of  probable  cause.  But  where  the  evidence  given  on  the 
[  *229  ]  part  of  the  plaintiff  shews  that  *the  defendant  had  no  reasonable 
or  probable  cause  for  doing  the  act  complained  of;  and  if  the  latter 
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calls  other  witnesses  to  contradict  or  explain  the  facts  proved  by  Davis 
the  plaintiff,  the  whole  case  ought  to  be  submitted  to  the  jury.  hardy. 
The  facts  sworn  to  by  the  witnesses  on  one  side  are  not  to  be  taken 
as  proved  against  the  other  side.  The  jury  are  to  decide  whether 
they  are  proved  or  not.  Ravenga  v.  Mackintosh  t  and  Nicholson 
v.  Coghilll  are  authorities  to  shew  that  in  such  a  case  as  the 
present,  the  jury  are  to  ascertain  the  facts,  and  to  apply  the  law 
to  those  facts  when  ascertained,  as  it  is  propounded  to  them  by 
the  Judge.  The  learned  Judge  ought  to  have  told  the  jury,  that 
if  they  believed  the  facts  sworn  to  by  Stainer,  in  his  opinion  there 
was  probable  cause  for  preferring  the  indictment,  and  that  there 
ought  to  be  a  verdict  for  the  defendant.  Instead  of  that,  he 
entirely  withdrew  the  case  from  the  consideration  of  the  jury, 
and  took  upon  himself  to  decide  the  fact,  whereby  the  plaintiff's 
counsel  was  deprived  of  the  opportunity  of  remarking  on  the 
demeanour  of  the  witness  and  the  consistency  of  his  evidence. 
Stainer  in  this  case,  in  declaring  that  he  had  concealed  from 
Hardy  the  non-payment  by  Davis  till  after  his  suspension,  was 
contradicted  by  the  magistrate,  who  stated  that  he,  Stainer,  had 
been  examined  upon  the  charge  of  the  non-payment  preferred  by 
Hardy  which  led  to  the  suspension,  and  also  that  Stainer  had 
made  varying  statements  as  to  the  time  when  Hardy  had  paid 
him.  The  jury,  and  not  the  Judge,  ought  to  decide  on  the  effect 
of  such  observations. 

Abbott,  Ch.  J. :  [  230  ] 

I  think  that  the  nonsuit  in  this  case  was  proper,  and  that  the 
rule  for  setting  it  aside  must  be  discharged.  The  question  for 
our  consideration  is  not,  whether  Davis  was  guilty  of  the  charge 
preferred  against  him,  or  whether  the  indictment  was  preferred 
from  an  improper  motive ;  but  the  question  is,  whether  Hardy 
the  prosecutor  had  a  reasonable  or  probable  cause  for  preferring 
the  charge  against  Davis,  and  I  am  of  opinion,  upon  the  evidence 
given  at  the  trial,  that  there  was  probable  cause  for  his  making 
that  charge.  The  facts  are  these :  Davis  hired  the  chaise  in  the 
name  of  Hardy,  and  received  from  the  assignee  of  the  bankrupt 
the  amount  of  the  chaise-hire ;  he  did  not  pay  it  to  the  innkeeper 

t  26  B.  R.  521  (2  B.  &  C.  693).  J  4  B.  &  C.  21. 
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Davis  who  let  the  chaise,  nor  to  Hardy,  in  whose  name  it  was  hired, 
Hardy.  »<>r  did  he  ever  mention  to  the  latter  that  he  had  received  the 
amount.  Upon  a  charge  being  preferred  against  him,  he  was 
examined  before  the  magistrates,  and  one  of  the  magistrates  was 
called  as  a  witness  on  the  part  of  the  plaintiff,  and  proved  that 
he  admitted  most  of  the  facts  above  stated.  That  being  the  case 
upon  the  part  of  the  plaintiff,  the  learned  Judge  was  of  opinion 
that  there  was  sufficient  prima  facie  evidence  of  the  want  of 
probable  cause  for  preferring  the  indictment,  and  he  refused  to 
nonsuit  the  plaintiff.  Stainer  the  innkeeper,  who  was  the 
proprietor  of  the  chaise,  was  then  called  as  a  witness  on  the  part 
of  the  defendant.  He  proved  that  the  chaise-hire  was  not  paid 
to  him ;  that  he  applied  to  Davis  twice  for  it ;  and  that  upon  his 
threatening,  that  unless  he  was  paid  he  would  tell  Mr.  Hardy, 
Davis  requested  him  not  to  tell  Mr.  Hardy  that  it  was  not  paid, 
as  it  would  do  him  a  great  injury.  Now,  if  that  fact,  which  was 
proved  by  Stainer,  had  been  proved  in  the  course  of  the  plaintiff's 

[  231  ]  *case,  there  can  be  no  doubt  that  it  would  have  been  evidence  of 
a  probable  cause  for  preferring  the  charge :  but  it  is  said,  that  it 
ought  to  have  been  submitted  to  the  jury  as  a  question  of  fact, 
whether  Davis  ever  did  request  Stainer  not  to  inform  Hardy  that 
he,  Davis,  had  received  the  money.  But  where  a  witness  is 
unimpeached  in  his  general  character,  and  uncontradicted  by 
testimony  on  the  other  side,  and  there  is  no  want  of  probability 
in  the  facts  which  he  relates,  I  think  that  a  Judge  is  not  bound 
to  leave  his  credit  to  the  jury,  but  to  consider  the  facts  he  states 
as  proved,  and  to  act  upon  them  accordingly.  I  think,  therefore, 
that  the  Judge  was  well  warranted  in  coming  to  the  conclusion  in 
this  case,  that  there  was  a  probable  cause  for  preferring  the 
indictment,  and  this  rule  must  therefore  be  discharged. 

Bayley,  J. : 

I  think  that  in  this  case  there  was  sufficient  evidence  of  probable 
cause,  and  such  evidence,  too,  as  a  jury  ought  to  be  directed  to 
proceed  upon.  If  there  is  nothing  in  the  demeanour  of  a  witness, 
or  in  the  story  he  tells,  to  impeach  his  credit,  and  he  is  not 
contradicted  by  testimony  on  the  other  side,  it  is  not  a  case  for  a 
jury  to  deliberate  upon.     If  the  case  had  been  submitted  to  the 
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jury,  and  they  had  disbelieved  this  witness,  I  think  that  we  should  Davis 

have  been  bound  to  send  the  case  down  to  a  new  trial.  Hardy. 

Rule  discharged. 


CROZIEK  v.  CUNDEY  and  Others.  1827- 

Feb  8 
(6  Barn.  &  Cress.  232—233 ;  S.  C.  9  Dowl.  &  By.  224  ;  5  L.  J.  M.  C.  50.)  — -  ' 

[  232  ] 
Where  a  constable,  having  a  warrant  to  search  for  certain  specific 

goods  alleged  to  have  been  stolen,  found  and  took  away  those  goods  and 
certain  others  also  supposed  to  have  been  stolen,  but  which  were  not 
mentioned  in  the  warrant,  and  were  not  likely  to  be  of  use  in  sub- 
stantiating the  charge  of  stealing  the  goods  mentioned  in  the  warrant : 
Held,  that  the  constable  was  liable  to  an  action  of  trespass. 

Trespass  for  breaking  and  entering  plaintiff's  house,  and  seizing 
and  taking  away  his  goods.  Second  count,  for  seizing  the  goods. 
Plea,  the  general  issue.  At  the  trial  before  Best,  Gh.  J.  at 
the  Derbyshire  Lent  Assizes,  1826,  it  was  proved  that  the  defen- 
dants had  entered  the  plaintiff's  house  and  taken  certain  goods, 
viz.  lOOlbs.  weight  of  cotton  copps  or  thread,  two  packing-cases 
in  which  it  was  contained,  and  a  tin  pan  and  hair  sieve.  For 
the  defendants  it  was  proved,  that  the  cotton  copps  and  packing- 
cases  belonged  to  defendant,  Cundey ;  that  they  had  been 
stolen  from  him,  and  that  the  defendants  (one  of  them  being 
a  constable,  and  the  others  acting  as  his  assistant)  went  with 
a  search-warrant,  which  was  produced  in  evidence,  granted  by 
a  magistrate,  directing  them  to  search  the  plaintiff's  house  for 
the  lOOlbs.  weight  of  cotton  copps ;  that  they  found  the  cotton 
in  the  packing-cases,  and  carried  it  away  in  them;  they  also 
took  away  the  tin  pan  and  sieve,  which  were  claimed  by  Cundey 
as  his  property.  The  plaintiff  had  not  demanded  a  copy  of  the 
warrant,  which  the  Lord  Chief  Justice  thought  he  was  bound 
to  do,  according  to  the  provision  of  the  24  Geo.  II.  c.  44,  s.  6,  and 
he  directed  a  nonsuit,  giving  the  plaintiff  leave  to  move  to  enter  a 
verdict  for  one  shilling.  In  last  Easter  Term  a  rule  nisi  for  that 
purpose  was  obtained,  against  which 

Reader  now  shewed  cause,  and  contended,  that  the  constable       [  233  ] 
was  not  restrained  from  seizing  other  goods  besides  those  men- 
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Ceozier      tioned  in  the  warrant,  if  they  appeared  to  have  been  stolen, 
cukdey.      and  might  be  serviceable  in  the  investigation  of   the  felony 
mentioned  in  the  warrant. 

Clarke,  contra,  was  stopped  by  the  Court. 

Abbott,  Ch.  J. : 

The  warrant  produced  in  evidence  authorized  the  seizure  of 
certain  articles,  but  unfortunately  some  other  articles  qlso  were 
taken.  If  those  others  had  been  likely  to  furnish  evidence  of  the 
identity  of  the  articles  stolen  and  mentioned  in  the  warrant, 
there  might  have  been  reasonable  ground  for  seizing  them, 
although  not  specified  in  the  warrant.  But  the  tin  pan  and 
sieve  were  not  such  articles.  I  am  therefore  of  opinion  that 
the  nonsuit  cannot  be  supported.  I  have  expressed  myself  in 
this  manner  in  order  to  prevent  the  supposition,  that  a  constable 
seizing  articles  not  mentioned  in  the  warrant  under  which  he 
acts,  is  necessarily  a  trespasser.  In  this  case  there  must  be  a 
verdict  for  the  plaintiff  for  one  shilling,  but  it  must  be  on  that 
count  which  merely  charges  the  seizure  of  the  goods. 

Rule  absolute. 


1827.  THE  KING  v.  SLYTHE. 

Febt  9'  (6  Barn.  &  Cress.  240^-247 ;  S.  C.  9  Dowl.  &  Ry.  226 ;  5  L.  J.  M.  C.  41.) 

L  2*°  J  Where  a  corporator  has  attended  and  voted  at  a  meeting  for  the 

election  of  officers  of  the  borough,  he  will  not  be  allowed  to  become 
relator  in  quo  warranto,  and  impeach  the  titles  of  the  persons  there 
elected  on  account  of  an  objection  to  the  title  of  the  presiding  officer, 
unless  he  shews  that  at  the  time  of  the  election  he  was  ignorant  of  the 
objection. 

An  affidavit  to  found  a  motion  for  quo  warranto,  is  sufficient  if  it 
states  the  deponent's  "information  and  belief/1  that  the  party  against 
whom  the  application  is  made  has  exercised  the  office. 

Where  a  person  had  an  inchoate  right  to  be  a  free  burgess  of  a 
borough :  Held,  that  his  title  could  not  be  impeached,  because  he  was 
sworn  in  before  officers  who  were  so  de  facto,  but  not  dtjure. 

A  rule  had  been  obtained  in  the  last  Term,  calling  upon  the 
defendant  to  shew  cause  why  an  information  in  the  nature  of 
qpo  warranto  should  not  be  filed  against  him  for  usurping  the 
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office  of  free  burgess  of  the  borough  of  Ipswich.     The  rule  was    The  Kino 

obtained  upon  an  affidavit  made  by  6.  B.  Clark  to  the  following      slythe. 

effect.    By  the  governing  charter  of  the  borough,  there  are  in 

Ipswich  two  bailiffs,  elected  annually  on  the  8th  of  September, 

for  the  good  government  of  the  town.     The  old  bailiffs  have 

always  presided  as  returning  officers  at  the  Court  holden  on  the 

8th  of  September  for  the  election  of  bailiffs  and  other  officers. 

At  a  Court  holden  on  the  8th  of  September,  1824,  at  which 

W.  B.  and  J.  A.  presided  as  bailiffs  and  returning  officers, 

F.   Seckamp  and  C.   C.  Hammond  were  elected   bailiffs.     In 

Easter  Term,  1825,  informations  in  the  nature  of  quo  warranto 

were  filed  against  Seckamp  and  Hammond,  and  in  Trinity  Term, 

1825,  they  disclaimed,  whereupon  judgment  of  ouster  was  signed 

against  them.     On  the  14th  of  June,  1825,  a  mandamus  issued, 

commanding  the  bailiffs,  burgesses,  &c.  of  the  borough  to  assemble 

on  the  21st  of  July  then  next,  and  elect  bailiffs ;  and  at  that 

meeting  William  Batley,  one  of  the  common-councilmen,  W.  H. 

and  B.  B.,  two  of  the  portmen  of  the  corporation,  and  several  other 

burgesses,  &c.  were  present,  and  Seckamp  and  Hammond  were 

elected  bailiffs.     Batley  presided  at  the  meeting,  and  Seckamp 

and  Hammond  were  sworn  in  before  him.     By  the  immemorial 

custom  of  the  borough,  *the  portmen  take  precedence  of  the       [  *241  ] 

common-councilmen  in  all  corporate  meetings.     At  the   great 

Court,   holden   September  8th,  1825,   at  which   Seckamp  and 

Hammond  presided,  they  were  re-elected  bailiffs  for  the  ensuing 

year.     In  Michaelmas  Term,  1825,  a  rule  for  a  quo  warranto 

information  against  Seckamp  and  Hammond  was  made  absolute, 

but  not  further  proceeded  in,  and  they  continued  to  execute  the 

office  of  bailiffs  for  the  whole  year.    At  a  Court  holden  before 

them,  June  15th,  1826,  Slythe  was  admitted  and  sworn  a  freeman. 

The  affidavits  in  answer  shewed  that  the  relator,  Clark,  voted  at 

the  election  of  bailiffs  in  September,  1825,  when  Seckamp  and 

Hammond  presided.     On  a  former  day  in  this  Term, 

Campbell  and  Patteson  shewed  cause  : 

The  only  objection  that  can  be  made  to  Slythe's  title  is,  that 
he  was  admitted  and  sworn  in  before  Seckamp  and  Hammond, 
and  that  they  were  not  legally  elected  bailiffs  of  the  borough. 
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The  King     But  the  relator,  Clark,  was  present  and  voted  at  their  election  ; 
slitthe.      he  cannot,  therefore,  now  impeach  it  either  directly  or  collaterally, 

by  attacking  those  burgesses  who  were  sworn  in  before  them: 

Rex  v.  TrerenenA 

(They  were  then  stopped  by  the  Court.) 

Adam,  contra  : 

The  rule  by  which  a  person  who  has  concurred  in  an  election 
is  afterwards  restrained  from  impeaching  it,  does  not  apply  to 
this  case.  A  rule  for  a  quo  warranto  information  has  been 
already  madq,  absolute  against  Seckamp  and  Hammond ;  the 
present  relator  does  not,  therefore,  come  forward  to  disturb  the 
[  *242  ]  peace  of  the  borough,  but  merely  to  follow  up  that  *which  has 
been  done  by  the  Court.  It  does  not  appear  that  he  knew  of  any 
objection  to  Seckamp  and  Hammond  at  the  time  of  the  election 
of  bailiffs  in  September,  1825. 

A  similar  rule  had  been  obtained  against  Lane  and  Cobbold, 
the  bailiffs  of  the  borough  elected  at  a  great  court  holden 
September  the  8th,  1826,  when  Seckamp  and  Hammond  presided. 
In  this  case  one  Monk  was  the  relator,  and  the  objection  to  Lane 
and  Cobbold  being,  that  Seckamp  and  Hammond  were  not  good 
presiding  officers,  and  it  appeared  that  he  had  concurred  in  their 
election  in  September,  1825,  the  Court  called  upon 

The  Solicitor-General  and  Alderson  to  support  the  rule  : 

The  objection  to  the  title  of  Seckamp  and  Hammond  arose  at 
the  election  in  July,  1825,  when  they  were  elected  at  a  meeting 
holden  in  pursuance  of  the  mandamus  from  this  Court.  Batley, 
a  common-councilman,  presided  at  that  meeting,  and  he  had  not 
power  to  preside  there  as  returning  officer.  Now  it  does  not 
appear  that  Monk,  the  relator,  was  present  at  the  mandamus 
election,  or  that  when  he  concurred  in  the  subsequent  election,  he 
knew  of  the  objection  which  existed  to  Seckamp  and  Hammond, 
and  therefore,  according  to  Rex  v.  Morris  ,\  his  concurrence  in 
that  election  does  not  now  preclude  him  from  becoming  a  relator. 

f  20  B.  R.  461  (2  B.  &  Aid.  339}.  J  #  East,  213. 
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Abbott,  Ch.  J. :  The  Kino 

r. 
It  has  been  generally  considered  a  rule  of  corporation  law,  that      Sltthe. 

a  person  is  not  to  be  permitted  to  impeach  a  title  conferred  by 

an  election  in  which  he  *has  concurred,  or  the  titles  of  those       [  *2*3  3 

mediately  or  immediately  derived  from  that  election.    In  the 

cases  of  Rex  v.  Trevenen  and  Rex  v.  Moiris,  some  attention 

appears  to  have  been  paid  to  the  question  whether  the  party 

coming  forward  as  a  relator  were  or  were  not  conusant  of  the 

circumstances  of  the  case  at  the  time  when  he  concurred  in  the 

former  election.     But  it  seems  to  me  that  to  allow  an  inquiry,  in 

every  instance,  into  the  relator's  knowledge  or  ignorance  of  every 

particular  fact,  would  lead  to  much  intricacy  and  confusion.    I 

think  that  every  corporator  must  be  presumed  to  be  conusant  of 

that  which  has  recently  taken  place  in  the  corporation  of  which 

he  is  a  member,  unless  he  shews  the  contrary.     The  relator  in 

each  of  these  cases  concurred  in  the  last  election  of  Seckamp  and 

Hammond ;  and  the  question  is,  whether  we  shall  allow  them  in 

this  indirect  mode  to  bring  the  validity  of  that  election  before  us. 

It  is  said,  that  they  did  not  concur  in  the  prior  election.     Per- 

adventure  they  might  not ;  but  until  the  contrary  is  shewn,  it 

must  be  presumed  that  they  were  conusant  of  the  circumstances 

under  which  it  took  place.     For  these  reasons,  I  think  that  the 

present  applications  cannot  be  received.     But  in  order  to  prevent 

any  misunderstanding  upon  this  point,  I  will  add,  that  if  a 

person  should  concur  in  an  election  in  ignorance  of  some  fact 

making  it  invalid,  and  should  afterwards  come  before  the  Court 

and  shew  the  objection,  and  that  it  has  come  to  his  knowledge 

since  the  election,  and  that  it  is  a  matter  which  ought  to  be 

inquired  into,  I  would  by  no  means  have  it  inferred  from  the 

decision  in  the  present  case  that  such  an  application  ought  not 

to  be  heard. 

Littlbdalb,  J.  concurred,  t  [  244  ] 

Rule  discharged. 

Upon  these  rules  being  discharged,  others  of  the  like  nature 
were  obtained  against  the  same  parties,  at  the  relation  of  persons 

t  Bayley,  J.  had  left  the  Court,  and  Holroyd,  J.  was  absent  from  indis- 
position. 


Al 
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The  Kino  to  whom  there  was  no  objection  ;  but  upon  cause  being  shewn 
Slythe.  on  this  day,  it  was  said,  that  the  affidavits  were  not  sufficient, 
because  they  did  not  state  positively  that  the  defendants  exercised 
the  offices  from  which  it  was  proposed  to  remove  them,  but  that 
the  deponents  had  been  informed  and  believed  that  they  exercised 
those  offices. 

The  Court,  upon  the  authority  of  Rex  v.  HarwoodJ  held  that 
these  affidavits,  uncontradicted,  were  sufficient,  observing,  that 
it  made  a  great  difference  whether  the  matter  of  hearsay  and 
belief  went  to  the  validity  of  the  title,  or  merely  to  the  fact  of 
the  party  having  exercised  the  office ;  and  the  rule,  as  to  Lane 
and  Gobbold,  the  bailiffs,  was  made  absolute. 

In  the  case  of  Rex  v.  Slythe,  a  free  burgess,  an  affidavit  was 
made  shewing  that  Slythe  had  by  birth  an  inchoate  right  to  be 
admitted  at  the  time  when  he  took  the  oaths,  and  was  admitted 
before  Seckamp  and  Hammond. 

Campbell  and  Patteson  shewed  cause  : 

The  persons  before  whom  Slythe  was  admitted  and  sworn  were 
bailiffs  de  facto,  and  that  is  sufficient  to  make  his  title  perfect. 
£  *24o  ]  There  is  not  any  instance  where  a  defect  of  title  in  the  *presiding 
officer  has  been  considered  a  sufficient  ground  for  setting  aside 
the  admission  of  a  freeman ;  and  the  question  ought  not  to  be 
raised,  for  it  would  probably  affect  the  title  of  many  hundreds  of 
burgesses  in  different  corporations.  The  act  of  administering  the 
oaths  to  the  defendant  was  not  voluntary  on  the  part  of  the 
bailiffs ;  in  doing  that  they  were  merely  ministerial  officers,  and 
upon  an  application  to  this  Court  by  Slythe,  shewing  an  inchoate 
right,  a  mandamus  to  compel  them  to  administer  the  oaths  and 
admit  him  would  have  been  granted,  without  any  inquiry  as  to 
whether  they  were  bailiffs  de  jure  or  de  facto  only.  In  Rex  v. 
Corporation  of  Shrewsbury, \  it  was  admitted  that  acts  which 
officers  are  compellable  to  do  are  valid  when  done  by  officers  de 
facto.  Admittance  to  the  office  of  a  free  burgess  is  analogous  to 
admittance  to  a  copyhold  estate,  and  that  may  be  done  by  a 
lord  of  the  manor  in  by  disseisin.  §    Again,  a  mayor  de  facto  may 

t  2  East,  177.  %  Cas.  temp.  Hardw.  150.  §  4  Co.  24  b. 
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bind  the  corporation  by  concurring  in  patting  the  common  seal     The  King 
to  a  bond:  Knight  v.  Corporation  of  Wells  A     So  also  he  may      slythe. 
return  members  to  Parliament,  may  hold  Sessions,  and  perform 
judicial  acts ;  afortioin,  therefore,  he  may  admit  and  swear  in  a 
freeman,  which  is  a  ministerial  act. 

Adam  and  Alderson,  contra  : 

The  magnitude  and  importance  of  the  question,  which  are 
urged  on  the  other  side  as  an  answer  to  this  application,  ought 
to  induce  the  Court  to  make  the  rule  absolute.  It  is  said  that 
because  the  Court  would  grant  a  mandamus  to  compel  the 
admittance  of  a  person  having  an  inchoate  right  to  the  office  of 
free  burgess,  leave  to  file  an  information  in  *the  nature  of  a  [  *246  3 
quo  warranto  ought  not  to  be  granted ;  but  in  either  case  the 
Court  acts  upon  colourable  grounds,  and  where  a  mandamus 
issues,  all  questions  of  law  are  open  to  discussion  upon  the 
return.  Besides,  when  an  application  is  made  for  a  mandamus, 
of  course  no  objection  is  made  to  the  title  of  the  persons  who 
are  directed  to  obey  it,  and  they  themselves  cannot  raise  any 
such  objection.  It  has  been  assumed,  that  admitting  free 
burgesses  is  merely  a  minsterial  act,  and  may  therefore  be 
performed  by  bailiffs  de  facto  ;  but  it  is  their  duty  to  inquire  into 
and  judge  of  the  title  of  the  party  applying  to  be  admitted. 

(Baylby,  J. :  You  do  affect  to  impeach  Slythe's  original  title.) 

It  is  not  at  all  adverted  to,  and  cannot  affect  the  general  question. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  The 
application  was  made  upon  this  ground  only,  that  the  party  was 
admitted  to  his  office  of  free  burgess  at  a  corporate  meeting 
holden  before  bailiffs,  who  were  not  good  presiding  officers. 
That  is  prima  facie  a  valid  objection  ;  but  the  answer  made  to  it 
is,  that  the  defendant  had  an  inchoate  right  to  be  admitted.  I 
take  it  to  be  clear,  that  where  a  title  has  been  conferred,  that  is 
defeated  by  shewing  that  the  party  conferring  it  had  no  right  to 

t  1  Lutw.  519. 
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The  Kino  do  so.  But  the  title  in  question  was  not  conferred  by  the  presiding 
Slythe.  officers ;  their  duty  was  merely  to  inquire  into  the  fact  of  the 
existence  of  the  alleged  inchoate  right.  If  any  doubt  as  to  the 
propriety  of  the  admittance  had  been  suggested,  the  case  would 
be  different,  for  then  there  would  be  a  question  of  right  to  be 
determined.  But  where  we  find  a  person  having  a  clear  inchoate 
right,  and  going  to  a  corporate  meeting  to  claim  his  admittance 
[  *247  ]  as  a  free  burgess,  can  we  say  *that  his  admittance  was  bad  on 
account  of  a  defect  in  the  title  of  the  officers  presiding  at  that 
meeting  ?  If  the  objection  were  good,  I  should  expect  to  find  that 
it  has  been  heretofore  raised,  but  there  is  no  case  to  support  it. 
It  is  argued,  that  if  there  be  any  doubt,  we  ought  to  put  the 
question  in  a  course  of  trial.  We  are  not,  however,  left  without 
any  discretion  in  such  cases,  and  we  are  at  liberty  to  consider  the 
consequences  of  suffering  the  question  to  be  agitated.  If  this  rule 
were  made  absolute,  we  might  be  called  upon  in  the  very  next 
Term  to  grant  hundreds  of  the  same  description,  to  the  dis- 
turbance of  almost  every  corporation  in  the  kingdom.  This 
consideration  might  suffice  to  make  us  discharge  the  rule,  even  if 
some  slight  doubt  existed,  but  no  such  doubt  exists  in  my  mind, 
and  I  think  that  we  ought  not  to  sanction  any  further  discussion 
of  the  question. 

Rule  discharged. 
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THE  KING  v.  EVETT.t  ]^> 

(6  Barn.  &  Cress.  247—251 ;  S.  C.  9  Dowl.  &  By.  237  ;  5  L.  J.  M.  C.  36.)  [  247  ] 

A  coroner's  inquest  omitted  to  state  the  place  where  the  death  hap- 
pened, or  where  the  body  was  found ;  the  names  of  the  jurors  were  not 
inserted  in  the  body  of  the  inquisition,  and  it  was  subscribed  by  them 
with  the  initials  only  of  their  Christian  names :  Held,  that  these  were 
defects  in  substance,  and  could  not  be  amended ;  and  the  inquisition  was 
quashed. 

The  inquisition  found  that  the  death  was  occasioned  by  a  coach  and 
horses,  the  property  of  A.  and  B.  &  Co. :  Held,  that  this  finding  could 
not  be  altered  upon  affidavits  that  the  property  was  in  A.  and  B.  alone. 

An  inquisition  removed  into  this  Court  was  in  the  following 
words :  "  Inquisition  taken  at  Wolverton  in  the  county  of  Bucks, 
on,  &c,  before  James  Burnham,  one  of  the  coroners  for  the  said 
county,  on  view  of  the  body  of  Elizabeth  Baldwin,  an  infant  then 
and  there  lying  dead,  upon  the  oath  of  the  several  persons  under 
*  written,  and  whose  seals  are  affixed,  who,  being  duly  sworn,  [  *248  ] 
say,  that  the  said  Elizabeth  Baldwin,  on,  &c,  at  the  parish,  and 
in  the  county  aforesaid,  being  crossing  the  King's  highway  in 
the  said  parish,  it  so  happened,  accidentally,  casually,  and  by 
misfortune,  the  said  Elizabeth  Baldwin,  in  the  attempt  to  cross 
such  road,  was  suddenly  forced  to  and  against  the  ground  by  the 
leaders  of  a  certain  coach  called  the  Tally  Ho,  which  was  passing 
through  such  parish,  by  means  whereof  she  was  so  much  bruised 
and  otherwise  injured  as  to  occasion  her  death,  as  to  languish  for 
the  space  of  fifty-seven  hours,  and  then  died.  And  so  the  jurors 
aforesaid,  upon  their  oath  do  say  and  present  that  Elizabeth 
Baldwin  in  manner  and  by  the  means  aforesaid  came  to  her 
death,  and  not  otherwise,  and  that  the  said  coach  and  horses 
were  moving  to  the  death  of  her,  the  said  Elizabeth  Baldwin, 
and  are  of  the  value  of  80J.,  the  property,  and  in  possession 
of  Humphrey  Evett,  William  Gilbert,  and  Company."  This 
inquisition  was  signed  and  sealed  by  the  coroner  and  jurors,  but' 
many  of  them  signed  the  initials  only  of  their  Christian  names. 
A  venire  having  been  issued  against  defendant  Evett,  he  appeared 
and  demurred  to  the  inquisition. 

t  By  the  Coroners  Act,  1887  (50  they  do  not  appear  to  make  the  judg- 
&  51  Vict.  c.  71),  s.  20,  considerable  ment  in  the  above  case  superfluous. — 
powers  of  amendment  are  given;  but      B.  C. 
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ThbKiko  Campbell  in  support  of  the  demurrer  contended  that  the 

Evett.  inquisition  was  bad,  inasmuch  as  it  did  not  state  when  the  death 
happened,  nor  where  the  body  was  found.  That  the  names  of 
the  jurors  ought  to  have  been  inserted  in  the  body  of  the  inquisi- 
tion, and  also  that  the  jurors  ought  to  have  affixed  their  Christian 
names  at  full  length,  and  not  merely  the  initials.  That  the 
cause  of  the  death  was  stated  with  great  uncertainty,  there  being 
[  *249  ]  nothing  to  explain  what  was  meant  by  "  the  leaders  of  *the 
coach,"  nor  any  averment  that  at  the  time  when  the  accident 
happened  they  were  attached  to  and  drawing  the  coach. 

Chitty,  contra,  contended  that  the  Court  must  presume  that 
the  death  happened,  or  that  the  body  was  found  at  the  place 
where  the  inquisition  was  holden ;  and  that  the  other  objections 
were  merely  of  form,  and,  therefore,  not  grounds  of  general 
demurrer. 

The  Court  did  not  give  any  judgment,  but  their  opinion 
appearing  to  be  against  the  inquisition, 

Chitty  afterwards  obtained  a  rule  nisi  for  a  venire  facias  to- 
bring  the  coroner  into  Court  in  order  that  he  might  amend  the 
inquisition  by  inserting  the  place  where  the  death  of  Elizabeth 
Baldwin  happened,  and  also  the  Christian  names  of  the  jurors, 
and  to  amend  the  statement  as  to  the  ownership  of  the  coach  and 
horses  by  striking  out  the  words  "  and  Company,"  so  as  to  make 
it  a  finding  of  property  in  Evett  and  Gilbert  only.  The  motion 
was  founded  upon  an  affidavit  made  by  the  coroner,  setting  out 
the  names  of  the  jurors  at  length,  and  averring  that  they  were 
the  same  persons  who  signed  the  inquisition,  and  before  whom  it 
was  taken,  and  also  that  the  coach  and  horses  were  the  property 
of  Evett  and  Gilbert,  and  that  he,  believing  them  to  be  in 
partnership,  had  on  that  account  added  the  words  "and 
Company." 

Campbell  shewed  cause : 
The  only  object  to  be  gained  by  the  proposed  amendments  is, 
the  power  of  enforcing  the  payment  of  a  deodand,  and  not  the 
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advancement  of  justice,   for   which   alone  amendments  are  in     The  Kino 
general  allowed.     *In  Com.  Dig.  tit.  Officer  (G  12),  it  is  laid       evett. 
down,   that   "if  an  inquisition   finds    the    substance,    though       [  *250  ] 
defective  in  form,  it  may  be  amended."     And  all  the  cases  cited 
are  instances  of  amendments  in  matter  of  form  :  Rex  v.  Salon-ay,^ 
Rex  v.  Glover.  J     Here,  the  Court  are  asked  to  allow  amendments 
in  substance.     [He  was  then  stopped  by  the  Court.] 

Chitty,  contra  : 

This  motion  was  founded  upon  the  affidavit  of  the  coroner, 
and  amendments  of  the  same  nature  as  those  now  proposed  have 
heretofore  been  made  in  the  Crown  Office. 

(Abbott,  Ch.  J. :  The  statement  of  ownership  of  the  coach  and 
horses  is  the  finding  of  the  jury.  How  can  the  Court,  or  the 
coroner  by  their  order,  alter  that  ?) 

An  instance  of  such  an  amendment  has  occurred. § 

(Abbott,  Ch.  J. :  We  do  not  know  upon  what  affidavit  that 
was  done.) 

In  Bolle's  Abr.  Amendment  (B),  several  instances  are  put  in 
which  a  sheriff  has  amended  the  names  of  jurors  in  the  panel 
after  verdict ;  and  in  Rex  v.  Harrison\\  it  is  said  that  an  inquest 
may  be  amended  in  all  points  except  the  matter  of  the  verdict. 

Per  Curiam  : 

This  inquisition  does  not  state  where  the  death  happened,  nor 
where  the  body  was  found.     It  *does  not  in  the  body  of  it  state       [  *25i  ] 

t  3  Mod.  101.  and  by  an  order  of  Yates,  J.,  on 

X  1  Sid.  259.  hearing  the  clerks  in  Court  on  both 

§  A  record  of  an  inquisition  in  Rex  sides,  this  was  altered  to  "  Stephen 

v.   Williams  and  Bellamy,  E.  T.  15  Williams  and  Clement  Bellamy,  of 

Geo.  HI.  ,was  produced  by  theofficar of  the  Poultry,  London,  linen-drapers." 

the  Crown  Office,  by  which  it  appeared  A  venire  then  issued  to  bring  in  the 

that  the  death  was  occasioned  by  a  defendants  to  answer  for  the  deodand, 

fall  from  a  cart,  which  was  originally  and  the  proceedings  were  afterwards 

found  to  be  the  property  of  ••  Messrs.  stayed  upon  payment  of  the  deodand 

Williams  &  Company,  of  Stratford,  in  and  costs. 

the  county  of  Essex,  calico  printers ; "  ||  1  Sid.  225. 
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The  Kino  the  names  of  the  jurors,  nor  are  their  Christian  names  subscribed 
Evett.  to  it.  Now  it  is  essential  to  state  the  place  of  the  death  and  the 
finding  of  the  body,  in  order  to  originate  the  jurisdiction  of  the 
coroner ;  and  we  should  go  beyond  all  former  cases  were  we  to 
allow  these  amendments.  The  purposes  of  justice  do  not  appear 
to  make  this  requisite,  and  for  those  purposes  alone  amendments 
are  in  general  allowed.  But  we  are  moreover  asked  to  alter  the 
finding  of  the  jury  as  to  the  ownership  of  the  coach  and  horses. 
If  this  were  a  bill  found  at  the  assizes  by  a  grand  jury,  in  which 
the  Court  have  power  to  alter  matters  of  form,  but  not  of 
substance,  such  an  alteration  could  not  be  made  ;  neither  can  it 
in  this  inquisition.     The  rule  must  therefore  be  discharged. 

Rule  discharged. 

And  upon  Campbell's  motion,  the  inquisition  was  quashed 
for  the  defects  before  mentioned. 


BIDDELL  v.  DOWSE. 

(6  B.  &  C.  256—266 ;  8.  C.  9  Dowl.  &  Ry.  404  ;  5L.  J.  K.  B.  128.) 

[This  will  be  found  reported  with  the  report  of  the  case  in  the 
Common  Pleas,  in  28  R.  R.  574.1 


»*•       THE  KING  v.  JOHN   ATTWOOD,  Esq.,  and  Others. 

[  277  ]  (6  Bam.  &  Cress.  277—283 ;  S.  C.  9  Dowl.  &  Ry.  328  ;  5  L.  J.  M.  C.  47.) 

The  owner  and  occupier  of  coal  mines  is  rateable  to  the  poor  at  the 
sum  for  which  the  mine  would  let,  subject  to  outgoings. 

The  lessee  of  coal  mines  is  rateable  for  the  amount  of  royalty  or  rent 
which  he  pays,  and  in  neither  case  is  any  allowance  to  be  made  for 
money  expended  in  rendering  the  mines  productive. 

On  the  29th  day  of  March,  1825,  the  churchwardens  and  over- 
seers of  the  parish  of  Rowley  Regis,  in  the  county  of  Stafford, 
made  a  rate  for  the  relief  of  the  poor,  in  which  the  above  John 
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Attwood  was  assessed  as  owner  and  occupier,  and  Thomas  Devey     The  King 
Wightwick,  John  Jones  and  Joseph  Fereday,  and  Josiah  Parkes,     attwood. 
were  assessed  as  lessees  and  occupiers  of  certain  coal  mines  then 
at  work. 

Upon  an  appeal  to  the  Midsummer  General  Quarter  Sessions 
for  the  county  of  Stafford,  the  rate  was  confirmed,  subject  to  the 
opinion  of  this  Court  upon  the  following  case :  The  appellant, 
John  Attwood,  was  the  proprietor  and  occupier  of  the  coal  mine 
upon  which  the  above  rate  upon  him  was  made  (which  mine  is 
situate  in  the  parish  of  Rowley  Regis,  in  the  county  of  Stafford), 
and  had  expended  upwards  of  10,0002.  in  planting  the  mine  and 
setting  it  to  work.  The  mine  *had  been  at  work  one  year  and  a  [  *278  ] 
quarter.  The  value  of  the  whole  of  the  coals  which  had  then 
been  raised  from  the  mine  did  not  exceed  5,0002.  The  full  value 
of  the  annual  produce  of  the  mine  in  question,  after  deducting 
the  current  expenses  of  working  the  same,  amounted  to  the  sum 
of  4282.  9s.     Upon  that  amount  the  appellant  was  rated. 

The  appellant,  T.  D.  Wightwick,  had  been  for  five  months 
prior  to  the  said  29th  day  of  March,  1825,  lessee  of  the  coal 
mine  upon  which  the  rate  upon  him  was  made,  and  which  is 
situate  in  the  said  parish  of  Rowley  Regis ;  and  during  the  five 
months  that  he  had  been  lessee  he  had  paid  7852. 148.  in  royalties 
for  coals  raised ;  he  had  also  expended  in  the  purchase  of  the 
lease  and  setting  the  mines  to  work,  5,0202.  During  the  five 
months  that  he  had  occupied  the  mine,  he  had  raised  coals  to 
the  amount  of  3,8252.  2s.  8rf.  The  appellant,  T.  D.  Wightwick, 
was  rated  upon  the  sum  paid  for  royalties,  the  sum  of  7852.  14s. 
being  considered  by  the  respondents  as  the  annual  value  of  the 
royalties  paid  by  him. 

The  appellants,  John  Jones  and  Joseph  Fereday,  were  the 
lessees  of  the  coal  mines,  upon  which  the  rate  upon  them  was 
made,  and  which  are  situate  in  the  said  parish  of  Rowley  Regis. 
Sir  Horace  St.  Paul,  the  owner  and  lessor  of  the  mines,  sunk  the 
pits  and  made  preparations  requisite  for  working  the  mines,  and 
then  let  them  to  the  appellants,  Messrs.  Jones  and  Fereday,  at  a 
certain  fixed  royalty,  not  a  specific  proportion  of  the  amount  of 
sales :  4922.  12s.  8£<2.  was  the  amount  of  royalties  paid  to  the 
lessor  during  the  last  year.     The  lessees  had  expended  6002.  in 
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The  King  permanent  erections  on  these  mines.  *The  appellants,  Messrs. 
attwood.  Jones  and  Fereday,  were  rated  upon  the  supposed  amount  of  the 
[  *279  ]       annual  sums  paid  for  royalties. 

The  appellant,  Josiah  Parkes,  had  been  eight  years  lessee  of 
the  mine  upon  which  the  rate  upon  him  was  made,  and  which  is 
situate  in  the  said  parish  of  Rowley  Regis,  and  had  expended 
2,500Z.  in  planting  the  mine  and  setting  it  to  work.  During  the 
last  year  he  had  raised  coals  to  the  value  of  2,500/.,  and  during 
that  period  had  paid  585Z.  in  royalties,  and  was  rated  upon  the 
supposed  amount  of  the  annual  sums  paid  for  rdyalties. 

The  questions  for  the  consideration  of  the  Court  are,  first, 
whether  under  all  the  circumstances  of  this  case  Mr.  Attwood 
was  properly  rated  at  the  sum  of  488J.  9s.  in  respect  of  the  said 
coal  mine,  such  sum  being  the  full  value  of  the  annual  produce 
of  the  mine  after  deducting  the  current  expenses  of  working  the 
same?  and,  secondly,  whether  the  said  J.  D.  Wightwick,  John 
Jones  and  Joseph  Fereday,  and  Josiah  Parkes  were  rateable  in 
respect  of  their  occupation  of  the  said  coal  mines  to  the  full 
amount  of  the  sums  paid  for  royalties  upon  the  coals  raised  from 
such  mines  ? 

Campbell,  Shutt,  and  Holroyd  in  support  of  the  order  of 
Sessions : 

Two  objections  are  made  to  the  rate  in  this  case ;  first,  that 
the  rate  should  have  been  not  upon  the  annual  value  of  the 
produce,  but  upon  the  interest  of  that  value.  Secondly,  that  in 
making  the  rate,  allowance  should  have  been  made  for  the  expense 
of  planting  the  coal  mines.  The  words  of  the  statute  43  Eliz.  c.  2, 
are  decisive  of  the  first  point ;  the  occupiers  of  coal  mines  are 
[  *280  ]  "thereby  made  rateable  in  respect  of  the  mine ;  that  is,  the  capital 
wrhen  occupied  by  the  owner  ;  the  coal  raised  is  the  annual  value, 
and  for  that  the  occupier  is  rateable,  whether  the  adventure  be 
profitable  or  not.  And  when  the  mine  is  in  the  hands  of  a  lessee, 
he  is  liable  to  be  rated  upon  the  full  amount  of  the  royalty  or 
rent  which  he  pays,  so  long  as  he  continues  to  work  the  mine : 
Rex  v.  Parrot, t  Hex  v.  Bedworth.i  Then  as  to  the  second 
question,  the  argument  on  the  other  side  must  go  the  length  of 

t  2B.R.  672  (5  T.  B.  593).  J  9  B.  B.  476  (8  East,  387). 
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saying  that  no  rate  can  be  made  upon  the  mines  until  the  expense  The  Kino 
of  planting  them  has  been  repaid,  for  no  proportion  of  those  attwood. 
expenses  can  ever  be  fixed  as  proper  to  be  deducted  before  the 
rate  is  made.  But  Rex  v.  Mast\  shews  that  the  property  is  rate- 
able for  the  improved  value,  without  taking  into  consideration  the 
expense  of  making  the  improvements.  If  a  canal  is  cut,  the 
whole  of  the  produce  of  the  tolls  is  immediately  rateable,  so  if  a 
house  is  built  it  is  rateable  as  soon  as  occupied.  The  same 
principle  applies  whether  the  premises  be  in  the  hands  of  the 
owner  or  occupier.  The  rent  is  the  value  after  deducting  the 
outgoings :  Rex  v.  Hull  Dock  Company.  I  Here  the  tenants  agree 
to  pay  a  certain  proportion  of  the  produce  as  royalty  or  rent,  for 
that  sum  they  are  rateable.  Attwood,  who  occupies  his  own 
mine,  is  said  to  have  made  a  certain  clear  profit  after  deducting 
expenses ;  that,  therefore,  would  be  the  amount  of  royalty  if  the 
mine  was  in  the  hands  of  a  tenant,  and  he  is,  therefore,  rateable 
for  that  sum. 

The  Solicitor-General,  Oldnall  Russell,  and  Whately,  contra :        [  281  J 

The  important  question  for  consideration  is,  whether  the  mode 
of  rating  coal  mines  which  generally  prevails  has  been  well 
considered.  All  the  other  things  mentioned  in  the  43  Eliz.  c.  2, 
as  the  subject  matter  of  rating,  are  of  a  permanent  nature,  but 
the  coal  in  a  mine  is  the  capital,  it  is  the  soil  and  freehold,  and 
the  sum  produced  by  the  sale  of  it  must  be  considered  as  the 
purchase  money  of  a  part  of  the  estate.  The  rate,  therefore, 
should  not  be  upon  the  whole  sum  produced  by  the  sale  of  the 
coals,  but  upon  the  interest  of  that  sum.  Rex  v.  Parrot  and  Rex 
v.  Bedworth  are  the  only  cases  upon  the  rating  of  coal  mines,  and 
in  neither  of  them  was  the  attention  of  the  Court  called  to  the 
circumstance  that  the  subject  matter  of  the  rate  was  part  of 
the  realty,  and  not  being  renewable,  would  in  a  few  years  be 
exhausted.  But  on  another  ground  Attwood  was  not  rateable 
at  all ;  the  monies  expended  by  him  had  never  been  repaid,  and, 
therefore,  the  mine  had  never  become  productive.  Now  it  is 
difficult  to  find  any  difference  between  the  case  of  a  mine  which 
has  never  become  productive,  and  one  that  has  ceased  to  be  so, 

t  6  T.  E.  154.  \  3  B.  &  C.  516. 
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the  King  and  in  the  latter  case  it  is  not  rateable :  Hex  v.  Bedwortli  .•  and 
Attwood.  in  Hex  v.  Dursleyt  it  was  held  that  stock  in  trade  was  not  rate- 
able, because  not  proved  to  be  productive.  At  all  events,  Attwood 
is  rated  too  high  in  proportion  to  the  other  appellants,  the  rate 
upon  him  is  in  respect  of  the  full  value  of  the  annual  produce  of 
the  mine ;  now  that  includes  both  the  landlord's  and  tenant's 
[  *282  ]  profit ;  the  rate  certainly  *cannot  be  good  if  imposed  upon  more 
than  the  estimated  value  to  let.  As  to  the  other  parties,  the 
rate  upon  the  royalties  cannot  be  supported.  If  the  owner  is  to 
be  considered  as  the  seller  of  part  of  the  realty,  the  lessee  is  the 
purchaser,  and  the  royalty  is  the  purchase  money;  the  rate, 
therefore,  should  be  not  on  the  royalty,  but  on  the  sum  at  which 
the  mine  could  be  let  subject  to  the  royalty. 

Abbott,  Ch.  J. : 

We  are  all  of  opinion  that  the  owner  and  occupier  of  a  coal 
mine  should  be  rated  at  such  sum  as  it  would  let  for,  and  no 
more.     As  to  the  other  points,  the  first  was,  that  the  rate  should 
not  be  imposed  upon  the  coal  produced,  because  that  was  part  of 
the  realty.     It  is  the  first  time  that  such  a  proposition  has  ever 
been  submitted,  although  many  coal  mines  in  various  parts  of 
the  country  have  constantly  been  rated,  and  the  argument  in 
support  of  it  is  wholly  untenable.     The  Legislature  has  expressly 
made  coal  mines  rateable,  and  they  must  be  rated  for  wThat  they 
produce,  viz.  the  coals.     Slate  quarries  and  brick  earth  are  also 
exhausted  in  a  few  years,  but  nevertheless  the  rate  is  always 
imposed  upon  that   which  is   produced.     The  other  argument 
was,  that  the  rate  could  not  be  imposed  unfil  the  expense  of 
planting  the  mine  had  been  recouped.     But  I  cannot  discover 
any  distinction  between  expenses  incurred  in  bringing  a  mine  to 
a  productive  state  and   in  building  a  house.     The  attempt  to 
distinguish  them  is  perfectly  novel,  and  if  a  house  is  to  be  rated 
as  soon  as  built  and  occupied,  it  must  follow  that  a  coal  mine  is 
rateable  as  soon  as  it  is  set  at  work  and  produces  coals,  although 
f  #283  ]       it  may  happen  that  the  expense  of  sinking  it  *may  never  be 
recovered.    If  the  tenant  of  a  mine  expends  money  in  making 
it  more  productive,  that   is  the  same  as  expending  money  in 

t  6  T.  R.  53. 
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improving  a  farm,   or  a  house,   in   which  cases  the  tenant  is    The  King 
rateable  for  the  improved  value.     [^  attwood. 

Order  of  Sessions  amended  as  to  the  rate  upon 
Attwood,  and  confirmed  as  to  the  residue  of  the 
rate. 


DOE  on  the   Demise  op  LLOYD   v.   PASSINGHAM.        iw. 

(6  Bam.  &  Cress.  305—317 ;  S.  C.  9'Dowl.  &  By.  416;  5  L.  J.  K.  B.  146;         r^n 
S.  C.  at  Nisi  Prius,  2  Car.  &  P.  440.) 

Where  an  estate  was  limited  to  A.,  to  the  use  of  A.  in  trust  for  B. : 
Held,  that  A.  took  the  legal  estate,  and  that  although  he  took  it  by  the 
common  law,  and  not  by  force  of  the  Statute  of  Uses,  yet  the  second  use 
could  not  be  executed  by  the  statute. 

Ejectment  for  lands  in  the  county  of  Merioneth.  Plea,  the 
general  issue.  At  the  trial  before  Burrough,  J.,  at  the  last 
Summer  Assizes  for  Salop,  it  appeared  that  the  lessor  of  the 
plaintiff  claimed  as  devisee  in  tail  under  the  will  of  Catherine 
Lloyd,  who  was  co-heiress,  with  her  sister  Mary,  of  Giwn  Lloyd, 
who  died  in  1774.  In  1746,  by  indenture  made  between  him- 
self, G.  Lloyd,  of  the  first  part,  Sarah  Hill  of  the  second  part, 
Sir  Rowland  Hill  and  John  Wynne  of  the  third  part,  and  Sir 
Watkin  Williams  Wynne  and  Edward  Lloyd  of  the  fourth  part ; 
in  consideration  of  an  intended  marriage  with  the  said  Sarah 
Hill,  and  of  a  sum  of  8,0002.,  being  the  marriage  portion  of  the 
said  Sarah  Hill,  paid  or  secured  to  be  paid  to  him  Giwn  Lloyd, 
he,  Giwn  Lloyd,  did  grant,  release,  and  confirm  unto  the  said 
Sir  Watkin  Williams  Wynne  and  Edward  Lloyd  in  their  actual 
possession  then  being,  by  virtue  of  an  indenture  of  bargain  and 
sale,  <fcc,  and  to  their  heirs  and  assigns,  certain  premises  therein 
particularly  described,  and,  amongst  others,  the  premises  in 
question;  to  have  and  to  hold  the  said  premises  with  their 
appurtenances,  unto  the  said  Sir  Watkin  Williams  Wynne  and 
Edward  Lloyd,  their  heirs  and  assigns;  to  the  only  proper 
use  and  behoof  of  them  the  said  Sir  Watkin  Williams  Wynne 
and  Edward  Lloyd,  their  heirs  and  assigns  for  ever,  upon 
trust,  nevertheless,  and  subject  to  the  ^several  uses,  intents,  and      [  *306  ] 
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Doe  dem.     purposes  thereinafter  mentioned,  that  is  to  say,  to  the  use  of  the 

r>  said  Giwn  Lloyd  and  his  heirs  until  the  said  intended  marriage 

passing-      should  take  effect,  and  from  and  after  the  solemnization  of  the 

HAM. 

said  intended  marriage,  then  to  the  use  and  behoof  of  Giwn 
Lloyd  and  Sarah  his  intended  wife,  and  their  assigns,  for  and 
during  the  term  of  their  natural  lives,  and  the  longer  liver  of 
them,  as  and  for  her  jointure  and  in  lieu  and  full  satisfaction  of 
dower ;  and  from  and  after  the  decease  of  such  survivor  to  the 
use  of  Sir  Rowland  Hill  and  John  Wynne,  their  executors, 
administrators,  and  assigns,  for  the  term  of  1,000  years,  to  and 
for  the  several  intents  and  purposes  thereinafter  mentioned  ;  and 
from  and  after  the  expiration  or  other  sooner  determination  of 
that  estate,  to  the  use  and  behoof  of  the  first  son  of  the  body  of  the 
said  Giwn  Lloyd  on  the  body  of  the  said  Sarah  Hill,  his  intended 
wife,  lawfully  to  be  begotten,  and  the  heirs  male  of  the  body  of 
such  first  son  lawfully  issuing ;  and  for  default  of  such  issue,  to 
the  use  and  behoof  of  the  second  son  in  like  manner,  and  then 
to  the  daughters ;  and  for  default  of  such  issue,  to  the  use  and 
behoof  of  the  said  Giwn  Lloyd,  his  heirs  and  assigns  for  ever. 
And  it  was  thereby  declared  and  agreed  by  and  between  all  and 
every  the  said  parties  to  the  said  indenture,  that  the  term  of 
1,000  years  thereinbefore  limited  to  Sir  Bow  land  Hill  and  John 
Wynne,  was  upon  trust  that  they  did  and  should  immediately 
after  the  decease  of  Giwn  Lloyd,  by  sale  or  mortgage  of  the 
whole  or  any  part  thereof,  raise  the  sum  of  3,000/.  to  be  paid 
and  applied  in  manner  thereinafter  mentioned.  And  it  was 
thereby  declared  and  agreed  by  and  between  the  parties  to  the 
said  indenture  that  a  sum  of  4,000/.  of  the  said  sum  of  8,000/. 
[  *307  ]  *should  immediately  after  the  solemnization  of  the  said  intended 
marriage  be  paid  into  the  hands  of  them  the  said  Sir  Rowland 
Hill  and  John  Wynne,  upon  trust  that  the  same  should  be  paid, 
laid  out,  and  applied  by  them  with  all  convenient  speed  in 
the  purchase  of  freehold  lands,  tenements,  or  hereditaments  in 
fee  simple,  in  the  county  of  Merioneth  aforesaid  or  elsewhere  in 
the  principality  of  Wales,  or  in  that  part  of  great  Britain  called 
England,  with  the  approbation  of  them  the  said  Giwn  Lloyd  and 
Sarah  Hill,  his  intended  wife,  or  the  survivor  of  them,  testified 
by  any  deed  or  writing  under  the  hands  and  seals  of  them  the 
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said  Giwn  Lloyd  and  Sarah  Hill,  and  the  survivor  of  them,  duly      Doe  dem. 
executed  in  the  presence  of  two  or  more  credible  witnesses ;  and  ,.. 

that   the   said  lands,  tenements,  and  hereditaments,  when   so      rA!?}SG~ 

HAM. 

purchased,  and  every  part  and  parcel  thereof,  with  their  appur- 
tenances, should  be  conveyed  to  them  the  said  Sir  Watkin 
Williams  Wynne  and  Edward  Lloyd,  and  their  heirs,  and  to  the 
survivor  of  them  and  his  heirs,  to  and  for  the  use  and  behoof 
of  the  several  persons,  and  for  such  estate  and  estates  as  the 
premises  thereinbefore  mentioned,  and  thereby  granted  and 
released  by  the  said  Giwn  Lloyd  were  conveyed,  settled,  limited, 
and  appointed.  And  it  was  thereby  also  further  declared  and 
agreed  that  in  case  there  should  be  no  issue  of  the  said  intended 
marriage,  and  that  the  said  Sarah  Hill  should  be  minded  by  her 
last  will  and  testament  to  give  or  devise  any  sum  not  exceeding 
4,000/.,  or  the  estate  thereby  intended  to  be  purchased  therewith, 
or  any  part  thereof  as  aforesaid,  to  any  person  or  persons  what- 
soever, it  should  be  lawful  to  and  for  her  the  said  Sarah  Hill, 
notwithstanding  her  coverture,  to  give  and  devise  the  same,  or 
any  part  thereof,  to  such  person  *or  persons,  and  to  and  for  such  [  *308  ] 
estate  and  estates,  and  such  uses,  intents,  and  purposes,  as  she 
should  limit,  direct  and  appoint :  and  in  such  case  they  the  said 
Sir  Watkin  Williams  Wynne  and  Edward  Lloyd  should  stand 
seised  of  all  and  every  the  lands,  tenements,  and  hereditaments 
so  to  be  purchased  as  aforesaid,  to  them  and  their  heirs,  to  and 
for  such  uses,  intents,  and  purposes,  as  she  the  said  Sarah  Hill 
should,  by  such  her  last  will,  limit,  direct,  and  appoint ;  and  then 
and  from  thenceforth  all  and  every  the  uses  and  limitations  to 
the  said  Giwn  Lloyd  and  his  heirs,  of  and  concerning  the  said 
lands,  tenements,  and  hereditaments  to  be  purchased  as  afore- 
said, should  cease,  determine,  and  be  absolutely  void,  to  all 
intents  and  purposes  whatsoever. 

Giwn  Lloyd  died  in  1774,  and  Sarah  his  wife  in  1782, 
intestate,  and  without  having  had  any  issue.  Catherine  Lloyd, 
the  testatrix,  continued  in  possession  of  the  estate  from  the  death 
of  Sarah  Lloyd  until  the  time  of  her  own  death,  in  1787.  For 
the  defendants,  it  was  contended,  that  the  legal  estate  was  vested 
in  Sir  W.  W.  Wynne  and  Edward  Lloyd,  by  the  deed  of  1746, 
and,  consequently,  that  neither  Giwn  Lloyd  nor  the  testatrix  had 
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Doe  dem.  any  legal  estate ;  and,  therefore,  the  lessor  of  the  plaintiff  could 
not  derive  any  such  estate  from  her.  The  learned  Judge  reserved 
the  point,  and  the  plaintiff  having  obtained  a  verdict,  a  rule  nisi 
for  entering  a  nonsuit  was  granted  in  Michaelmas  Term. 

[The  point  was  argued  by  Taunton,  Campbell,  and  Richards 
for  the  plaintiff;  and  by  Shadivell,  OldnaU  Russell,  and  E.  V. 
Williams,  contra.] 

[  313  ]        Bayley,  J. : 

I  am  of  opinion  that  we  ought  not  to  make  the  rule  absolute 
for  entering  a  nonsuit,  but  that  there  should  be  a  new  trial  in 
this  case.  Considering  the  length  of  time  that  has  elapsed  since 
the  purposes  of  the  settlement  made  by  Giwn  Lloyd  were  at  an 
end,  I  think  the  question  as  to  presuming  a  reconveyance  of  the 
legal  estate  ought  to  be  submitted  to  a  jury.  The  first  point  for 
our  consideration  is  upon  the  construction  of  the  settlement ;  for 
if  it  vested  the  legal  estate  in  the  trustees,  then  the  lessor  of  the 
plaintiff  had  not  the  legal  estate  unless  there  had  been  a  recon- 
veyance. The  limitation  is  to  Sir  W.  W.  Wynne  and  E.  Lloyd, 
and  to  their  heirs  and  assigns,  habendum  to  them  their  heirs 
and  assigns,  to  the  only  proper  use  and  behoof  of  them  their 
heirs  and  assigns  upon  certain  trusts.  I  felt  upon  first  reading 
it,  that  this  was  in  a  very  singular  form,  and  it  appeared  to  me 
[  »3H  ]  that  the  words  "  to  the  use  and  *  behoof  of  them  their  heirs  and 
assigns,"  had  been  introduced  by  an  accidental  mistake,  but  I 
now  think  that  they  were  introduced  by  design,  but  through 
ignorance.  It  is  certainly  singular  that  Giwn  Lloyd  should  part 
with  the  legal  estate  immediately  on  the  execution  of  the  settle- 
ment, and  that  he  and  his  wife  should  only  be  equitable  tenants 
for  life.  It  is  also  singular  that  the  term  created  for  the  purpose 
of  raising  portions  should  be  a  mere  equitable  term,  and  that  the 
lands  to  be  purchased  with  the  4,0002.  should  be  limited  in  such  a 
manner  as  to  leave  it  doubtful  whether  or  no  the  cestui  que  trust 
would  take  the  legal  estate.  That  would  not  necessarily  be  the 
case,  for  the  direction,  that  the  estate  purchased  should  be 
limited  ''for  such  estate  and  estates"  as  the  other  premises, 
might  mean  for  equitable  estates;    and,  therefore,  this  is  not 
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absolutely  inconsistent  with  the  idea  that  the  trustees  were  to  DoEdem. 
take  the  legal  estate.  And  on  the  other  hand,  the  power  which 
Giwn  Lloyd  and  his  wife  would  have  had  to  defeat  all  the  contin- 
gent limitations,  if  the  trustees  did  not  take  the  legal  estate, 
shews  so  strong  a  purpose  to  be  answered  by  construing  the  deed 
according  to  the  strict  legal  operation  of  the  language  used,  that 
I  think  we  are  not  at  liberty  to  put  any  other  construction  upon 
the  words  than  that  which  they  usually  bear.  Now,  ever  since  I 
have  belonged  to  the  profession  of  the  law,  I  have  invariably 
understood  that  an  use  cannot  be  limited  upon  an  use.  That  is 
admitted  to  be  so  in  general,  but  a  distinction  has  been  taken 
where  the  limitation  is  to  A.,  to  the  use  of  A.  in  trust  for  B.,  and 
it  is  said  that  then  A.  is  in  by  the  common  law.  That  is  true ; 
but  he  is  in  of  the  estate  clothed  with  the  use,  which  is  not 
extinguished,  but  remains  in  him.  In  the  *case  of  Meredith  v. 
Jones,*  cited  in  argument  to  shew  that  where  an  estate  is  limited 
to  A.,  to  the  use  of  A.,  he  is  in  by  the  common  law,  it  is  said, 
"for  it  is  not  an  use  divided  from  the  estate,  as  where  it  is 
limited  to  a  stranger,  but  the  use  and  the  estate  go  together." 
That  case  therefore  shews,  that  although  the  trustees  in  this  case 
might  be  in  by  the  common  law,  yet  they  were  in  both  of  the 
estate  and  the  use.  There  are  two  cases  expressly  in  point. 
Lady  Whetstone  v.  Bwyt  is  a  very  clear  case,  and  the  words 
used  were  precisely  the  same  as  those  found  in  the  deed  in 
question,  and  it  was  there  decided,  and  also  in  The  Attorney- 
General  v.  Scott,§  which  came  before  Lord  Talbot,  one  of  the 
greatest  real  property  lawyers  that  ever  filled  the  office  of  Lord 
Chancellor,  that  the  legal  estate  vests  in  him  to  whom  by  the 
words  of  the  instrument  the  use  is  limited.  Upon  the  authority 
of  these  two  cases,  1  am  of  opinion  that  the  use  of  the  estate  in 
question  was  executed  in  the  trustees.  Then,  upon  the  other 
question,  there  is  certainly  some  ground  for  presuming  a  recon- 
veyance; but,  on  the  one  hand,  I  think  the  Court  would  be  going 
a  great  deal  too  far  were  they  to  make  such  a  presumption,  and, 
on  the  other,  I  think  the  lessor  of  the  plaintiff  ought  to  have  an 
opportunity  of  submitting  that  point  to  a  jury.  The  rule  should, 
therefore,  be  made  absolute  for  a  new  trial. 

t  Cro.  Car.  244.  J  2  P.  Wms.  146.  §  Cas.  temp.  Talb.  138. 
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Lloyd 
r.  I  agree  with  my  brother  Bayley  that  in  this  case  there  ought 

ham.  to  be  a  new  trial.  Upon  the  first  perusal  of  the  deed  in  question 
I  had  no  doubt  that  the  legal  estate  was  vested  in  the  trustees, 
having  always  understood  that  an  use  cannot  be  limited  upon  an 
[  •316  ]  use ;  and  although  I  was  struck  by  the  ingenuity  of  *the  distinc- 
tion pointed  out  by  Mr.  Taunton,  yet  upon  further  consideration 
it  appears  to  me  that  his  argument  does  not  warrant  it.  The 
argument  is,  that  as  the  trustees  did  not  in  the  first  instance 
take  to  the  use  of  another,  but  of  themselves,  they  were  in  by 
the  common  law,  and  not  the  statute;  that  the  first  use  was, 
therefore,  of  no  effect,  and  the  case  was  to  be  considered  as  if  the 
deed  had  merely  contained  the  second  limitation  to  uses.  But 
that  is  not  so,  for  although  it  be  true  that  the  trustees  take  the 
seisin  by  the  common  law,  and  not  by  the  statute,  yet  they  take 
that  seisin  to  the  use  of  themselves,  and  not  to  the  use  of  another, 
in  which  case  alone  the  use  is  executed  by  the  statute.  They 
are,  therefore,  seised  in  trust  for  another,  and  the  legal  estate 
remains  in  them.  As  to  the  question  of  intention,  even  if  it  were 
intended  that  the  deed  should  operate  in  a  different  mode  from 
that  pointed  out  by  the  law,  when  the  legal  estate  is  given  to 
trustees  that  intention  cannot  countervail  the  law.  But  the 
intention  appears  to  me  altogether  doubtful;  the  absence  of 
trustees  to  preserve  contingent  remainders  affording  a  strong 
reason  for  supposing  that  the  parties  meant  to  give  the  legal 
estate  to  the  trustees. 

LlTTLEDALE,  J.  I 

1  am  entirely  of  the  same  opinion.  It  is  said  that  by  the 
construction  now  put  upon  the  deed  the  intent  of  the  parties  will 
be  defeated.  If  we  were  not  construing  a  deed,  I  should  feel 
disposed  to  give  a  liberal  effect  to  the  intention,  but  if  all  matters 
of  convenience  and  inconvenience  which  raise  a  presumption  of 
intention  are  to  be  taken  into  consideration,  as  affording  rules 
for  the  construction  of  deeds,  and  are  to  have  the  effect  of  over- 
[  -si;  ]  ruling  the  plain  words  of  such  instruments,  *the  law  will  very 
soon  be  thrown  into  utter  confusion.  Here,  however,  there  is  a 
balance  of  inconveniences,  and  therefore  we  may  come  at  once  to 
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the  legal  construction  of  the  settlement.     I  never  entertained  a     doe  dem. 

doubt  that  a  second  series  of  uses  could  not  be  executed.     It  is  ,-. 

true,  that  certain  cases  shew  these  trustees  to  have  taken  the 

estate  by  the  common  law,  but  they  took  it  coupled  with  the  use. 

The  cases  cited  upon  this  point  are  perfectly  clear,  and  they  are 

well  collected  in  a  note,  by  Serjt.  Williams,  to  Jefferson  v.  Morton  A 

However,  for  the  reasons  given,  I  think  that  there  ought  not  to 

be  a  nonsuit,  but  a  new  trial. 

Rule  absolute  for  a  new  trial. 


The  Company  of  Proprietors  of  the  STAFFORDSHIRE  ]^- 
and  WORCESTERSHIRE  CANAL  NAVIGATION  [  sit  ] 
v.  F.  HALLEN,  Gent.,  One,  &c. 

(6  Barn.  &  Cress.  317—324;  S.  C.  9  Dowl.  &  By.  266;  5  L.  J.  K.  B.  154.) 

By  an  Act  of  Parliament  a  Canal  Company  were  bound  to  repair  the 
banks  of  the  canal.  In  an  action  brought  by  the  Company  against  the 
owner  of  adjoining  land  for  digging  clay-pits  upon  his  own  land,  and 
causing  the  plaintiffs'  banks  to  give  way,  there  was  some  evidence  to 
shew  that  the  bank  was  not  in  good  repair;  but  the  learned  Judge 
directed  the  jury  to  find  for  the  plaintiffs,  if  they  thought  that  the 
falling  in  of  the  bank  was  caused  by  the  defendant's  having  dug  clay- 
pits  :  Held,  that  the  plaintiffs  were  not  entitled  to  recover,  unless  at  the 
time  when  the  bank  gave  way  it  was  in  good  repair,  and  that  question 
not  having  been  submitted  to  the  jury,  a  new  trial  was  granted. 

Case  against  the  defendant  for  digging  clay-pits  in  his  field 
adjoining  to  the  bank  and  towing-path  of  the  canal  of  the 
plaintiffs,  in  consequence  whereof  the  bank  slipped  down,  and 
the  towing  path  was  rendered  unsafe,  and  the  plaintiffs  incurred 
great  expense  in  repairing  the  damage.  Plea,  not  guilty.  At 
the  trial  before  Garrow,  B.,  at  the  Summer  Assizes  for  the 
♦county  of  Worcester,  1826,  the  following  appeared  to  be  the  [  *3i»  ] 
facts  of  the  case.  The  plaintiffs  were  a  company  established  by 
the  stat.  6  Geo.  III.  for  making  and  maintaining  the  Worcester- 
shire and  Staffordshire  Canal.  The  defendant  was  the  owner  of 
land  in  the  parish  of  Kidderminster  in  the  county  of  Worcester, 
contiguous  and  next  adjoining  to  the  canal.  In  1825  he  caused 
clay-pits  to  be  dug  upon  his  own  land  near  to  and  in  the  direction 

t  2  Saund.  11,  w.  (17). 
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of  the  banks  of  the  canal  for  fifty-five  feet,  without  causing  any 
injury  to  those  banks.  He  then  caused  a  clay-pit  to  be  dug  at 
the  same  distance  from  the  bank,  beyond  the  fifty-five  feet,  and 
in  July,  1825,  that  part  of  the  bank  of  the  canal  which  was  con- 
tiguous and  next  adjoining  to  the  land  last  excavated,  gave  way. 
The  bank  at  this  part  of  the  canal  consisted  of  sand.  There  was 
evidence  to  shew  that  it  had  not,  at  this  place,  been  sufficiently 
puddled  so  as  to  prevent  the  water  oozing  through  it  and  injuring 
the  bank,  but  it  was  proved  that  the  bank  would  have  stood  if  the 
clay  had  not  been  dug  from  the  adjoining  land.  The  Canal  Act 
enacted  that  the  Company  should  at  their  own  charges  divide, 
and  separate,  and  keep  constantly  divided  and  separated  the 
towing-paths  on  each  side  of  the  canal,  and  navigable  trenches  or 
passages,  or  such  part  or  parts  thereof  as  should  be  found  necessary 
by  the  Commissioners,  with  a  sufficient  post  and  rail,  hedge,  ditch, 
trench,  bank,  or  other  fence  sufficient  to  keep  in  sheep  and 
other  cattle,  to  be  set  and  made  on  the  lands  or  grounds  which 
should  be  purchased  by,  conveyed  to,  or  vested  in  them  from  the 
lands  or  grounds  adjoining  to  such  towing-paths,  and  should  at 
their  own  costs  from  time  to  time  maintain  and  support  the 
towing-paths,  and  the  posts,  rails,  hedges,  ditches,  trenches, 
banks,  *and  other  fences  so  set  up  and  made  as  aforesaid,  and 
also  should,  at  their  own  charges,  make  and  set  up  gates,  bridges, 
and  stiles  over  the  hedges  and  fences,  and  all  such  gates,  stiles, 
bridges,  arches,  and  other  conveniences  so  to  be  made,  should 
from  time  to  time  be  supported,  maintained,  and  kept  in  sufficient 
repair  by  the  company  of  proprietors.  By  another  clause  it  was 
enacted,  that  nothing  contained  in  that  Act  should  extend  to 
defeat,  prejudice,  or  affect  the  right  of  any  lord  of  any  manor, 
common,  or  waste  grounds,  or  of  any  owner  of  any  lands  in,  upon, 
or  through  which  the  said  canal,  towing-path,  wharfs,  quays,  &c, 
or  any  of  them,  should  be  made,  to  the  mines,  minerals,  or 
quarries,  or  to  the  salt  springs,  brine,  or  rock  salt,  lying  or  being 
within  or  under  the  lands  to  be  set  out  or  made  use  of  for  such 
canal,  &c,  or  any  of  them;  but  all  such  mines,  minerals, 
quarries,  &c.  were  thereby  reserved  to  the  lords  of  such  manors, 
common  or  waste  grounds,  or  such  owner  or  owners  of  such  lands 
respectively,  subject  to  the  conditions  and  restrictions  therein 
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contained,  to  take  and  carry  away  to  his  or  their  own  use,  such 
mines,  minerals,  and  quarries,  not  thereby  injuring  the  canal. 

It  was  urged  to  the  jury  by  the  defendant's  counsel,  upon  the 
evidence,  that  the  bank,  at  the  time  when  it  gave  way,  was  not 
in  a  proper  state  of  repair,  and  it  was  insisted  that  the  Act  of 
Parliament  having  required  the  Company  to  keep  the  bank  in 
repair,  the  proprietors  of  the  adjoining  lands  were  entitled  to 
expect  it  to  be  so  kept,  and  to  work  their  lands  to  that  extent 
which  they  might  have  done  without  injury  to  the  bank,  if  it  had 
been  in  a  proper  state  of  repair;  that  the  defendant  at  all  events 
had  a  right  to  dig  as  much  clay  from  his  own  land  as  he  might 
have  done  without  *injury  to  the  plaintiffs  if  their  bank  had  been 
in  a  sufficient  state  of  repair,  and  if  he  dug  no  more  in  this 
instance,  and  the  plaintiffs'  bank  gave  way  in  consequence  of  his 
having  dug  clay  to  that  extent,  the  falling  in  of  the  bank  was 
caused,  nof  by  any  wrongful  act  of  the  defendant,  but  by  a 
breach  of  duty  of  the  plaintiffs,  viz.,  their  neglect  to  repair  their 
banks  ;  that  the  Company  therefore  could  not  recover  for  any 
damage  resulting  to  them  by  reason  of  the  defendant's  having 
dug  for  clay  upon  his  own  land,  if  that  damage  would  not  have 
happened,  provided  they  had  done  their  duty  and  properly 
repaired  their  bank.  The  learned  Judge  directed  the  jury  to 
find  a  verdict  for  the  plaintiffs,  if  they  were  of  opinion  that  the 
bank  had  fallen  in,  in  consequence  of  the  defendant's  having 
dug  the  clay.  A  verdict  having  been  found  for  the  plaintiffs, 
Campbell  in  Michaelmas  Term  obtained  a  rule  nisi  for  a  new 
trial,  upon  the  ground  that  the  learned  Judge  had  not  left  the 
question  to  the  jury,  whether  the  injury  would  have  happened 
if  the  bank  of  the  canal  had  been  in  a  sufficient  state  of  repair. 
Upon  the  case  coming  on  for  argument  on  a  former  day,  it  was 
suggested  by  the  plaintiffs'  counsel  that  the  learned  Judge  had, 
in  fact,  left  that  question  to  the  jury.  Mr.  Baron  Garbow 
now  informed  the  Court  that  he  had  not  left  the  question  to  the 
jury,  whether  the  water  would  have  escaped  out  of  the  canal 
if  the  bank  had  been  in  a  good  state  of  repair. 
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Oldnall  Russell  and  Holroyd  now  shewed  cause  : 
The  Act  of  Parliament  only  requires,  that  the  banks  of  the 
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canal  shall  be  kept  in  a  state  of  repair  fit  for  all  the  public 
purposes  for  which  it  was  intended,  such  as  for  towing  *of 
barges,  &c.  Now,  there  is  no  pretence  for  saying  that  the  bank 
was  not  in  a  state  of  repair  adequate  to  all  those  purposes  ;  and 
if  that  be  so,  the  plaintiffs  have  not  been  guilty  of  any  breach  of 
duty,  and  the  injury  was  occasioned  wholly  by  the  wrongful  act 
of  the  defendant. 


[  *322 


Baylby,  J. : 

It  appears  to  me  that  this  case  has  not  been  properly  presented 
to  the  jury.  I  think  it  ought  to  have  been  presented  as  a  question 
of  fact  for  their  consideration,  whether  there  was,  at  the  time 
when  the  alleged  cause  of  complaint  arose,  on  the  side  of  the 
canal  such  a  bank  as  the  Act  of  Parliament  required  the  Company 
to  make,  and  the  proprietors  of  the  adjoining  land  were  entitled 
to  expect.  Before  the  Act  of  Parliament  passed,  the  latter  were 
entitled  to  work  their  lands  in  any  way  they  pleased,  provided 
they  did  not,  by  so  doing,  injure  the  land  of  their  neighbours  in 
the  state  in  which  that  land  then  was.  The  defendant,  therefore, 
would  have  had  an  undoubted  right  to  have  dug  in  his  soil  the 
clay -pits,  the  digging  of  which  is  the  ground  of  complaint  in  the 
present  action.  The  Act  of  Parliament  authorises  the  Company 
to  make  a  canal,  and  thereby  introduces  what  may  in  some 
manner,  with  reference  to  the  proprietors  of  the  adjoining  lands, 
be  considered  a  dangerous  species  of  property.  But  as  the 
Company  are  to  have  the  benefit  of  a  canal,  they  .are  required 
to  make  and  support  banks,  and  keep  them  in  sufficient  repair. 
They  are,  therefore,  to  make  good  and  proper  banks ;  viz.  banks 
adequate  to  keep  the  water  in  its  channel,  not  only  while  the 
adjoining  land  shall  remain  in  the  state  it  was  when  the  canal 
was  made,  but  *when  it  shall  be  applied  to'  those  purposes  to 
which  it  might  have  been  applied  by  the  proprietors  before  the 
canal  was  made.  One  of  the  modes  of  keeping  good  and  proper 
banks  is,  by  what  is  called  puddling  the  banks.  When  the  bank 
is  composed  of  sand  it  is  very  pervious  to  water,  and  the  effect  of 
puddling  is  to  render  it  impervious  to  the  water.  Here,  the  bank 
was  composed  of  sand.  Then,  that  being  so,  it  was  a  question 
for  the  jury,  whether  this  bank,  made  of  those  materials,  was  & 
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fit  and  proper  bank  calculated  to  keep  in  that  body  of  water ; 
and  if  it  were  a  proper  bank,  with  reference  to  the  materials  of 
which  it  was  composed,  then  it  was  a  question  for  their  considera- 
tion, whether  effectual  guards  were  made  for  the  purpose  of 
preventing  the  water  from  oozing  out  of  its  channel,  and  getting 
into  and  moistening,  and  thereby  injuring  the  adjoining  bank. 
The  effect  of  the  water  oozing  through  the  bank  might  not  be 
such  as  to  cause  any  mischief  to  the  canal,  so  long  as  the  land 
beyond  the  bank  and  the  bank  itself  were  on  the  same  level. 
But  when  the  land  beyond  the  bank  was  made  lower,  (as  it  was 
in  this  case  by  digging,)  the  pressure  of  the  water  might  cause  it 
to  ooze  through,  and  gradually  remove  the  bank  in  consequence 
of  its  having  lost  that  support  which  it  formerly  had  from  the 
land  on  the  other  side.  For  these  reasons  I  am  of  opinion  that 
this  case  ought  to  go  down  to  another  jury  for  the  purpose  of 
ascertaining,  not  merely  whether  the  bank  would  have  stood  if 
the  clay-pit  had  not  been  dug,  (for  upon  that  point  I  entertain 
no  doubt,)  but  for  the  purpose  of  presenting  to  the  consideration 
of  the  jury  the  second  question :  viz.  whether  the  bank  of  the 
canal  was  such  a  bank  (considering  the  materials  of  *which  it 
was  composed,  and  the  nature  of  the  adjoining  lands,  and  the 
rights  of  ownership  thereon,)  as  the  proprietors  of  those  lands 
had  a  right  to  expect,  and  the  Company  were  bound  to  make  and 
maintain ;  or,  in  other  words,  whether  any  mischief  would  have 
arisen  from  the  act  of  the  defendant  if  the  bank  of  the  canal  had 
been  in  good  repair. 
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Holroyd,  J.  : 

I  am  of  the  same  opinion.  The  Canal  Company  had  no  right 
upon  the  land  on  which  this  bank  stood  except  under  the  Act  of 
Parliament,  and  under  the  terms  which  that  Act  of  Parliament 
imposes  upon  them.  It  has  been  argued  that  the  Act  of  Parlia- 
ment is  satisfied  if  the  bank  is  in  such  a  state  of  repair  as  to  be 
sufficient  for  all  the  public  purposes  for  which  it  was  intended. 
But  as  the  Act  of  Parliament  gives  the  Company  not  merely  a 
right  of  ownership  over  the  banks  on  the  side  of  the  canal 
adjoining  property  belonging  to  other  persons,  but  likewise  imposes 
on  them  the  obligation  to  keep  the  banks  in  proper  repair,  I  think 
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this  must  be  considered  an  obligation  on  them  to  keep  the  banks 
in  good  repair,  not  merely  for  their  own  benefit,  and  the  benefit 
of  the  canal  of  which  they  are  proprietors,  but  for  the  benefit  of 
other  persons  who  have  rights  which  are  in  some  measure  invaded 
by  the  powers  given  to  the  Company  by  this  Act  of  Parliament, 
and  which  otherwise  the  proprietors  of  this  land  would  have  had. 
If  the  Act  of  Parliament  had  not  passed,  and  no  canal  had  been 
made,  the  defendant  would  have  had  a  right  to  dig  in  his  land 
to  any  extent.  I  think  he  still  has  a  right  to  do  the  same,  and 
that  the  Company  have  no  right  to  complain  of  the  injury  that 
they  have  sustained ;  for  *they  have  not  done  that  which  it  was 
incumbent  upon  them  to  do  for  the  purpose  of  supporting  their 
right  to  the  canal.  They  have  a  bank  there  on  condition  of 
keeping  it  in  repair.  If  they  do  not  keep  it  in  repair,  then  they, 
without  performing  the  condition  imposed  upon  them  by  the  Act 
of  Parliament,  are  invading  the  rights  of  other  persons.  Although 
the  falling  in  of  the  bank  might  not  have  happened  unless  the 
defendant  had  dug  clay,  yet  if  it  would  not  have  happened  if  the 
bank  was  in  good  repair,  which  is  a  term  imposed  on  the  Company 
by  the  Legislature,  they  have  no  right  of  action.  There  was  an 
obligation  on  the  Company  to  keep  the  bank  in  repair;  and  if 
the  damage  happened  from  their  not  performing  their  duty  in 
this  respect,  and  would  not  have  happened  if  they  had  done  their 
duty,  there  is  no  doubt  that  the  action  is  not  maintainable.  It 
seems  to  me,  therefore,  in  this  case  that  there  should  be  a  new 
trial,  inasmuch  as  upon  this  point  there  was  some  evidence  (I 
do  not  say  to  what  extent)  which  ought  to  have  been,  but  was 
not,  left  to  the  consideration  of  the  jury. 


Littledalb,  J.  concurred. 


Rule  absolute. 
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By  agreement,  A.  stipulated  that  he  would,  as  soon  as  lie  should 
become  possessed  of  a  certain  public-house,  execute  a  lease  thereof  to  B., 
from  the  2 1st  December,  1825,  for  fourteen  or  twenty-one  years.  At 
the  time  of  making  the  agreement  the  house  was  upon  lease,  which 
would  not  expire  till  Midsummer,  1827;  the  legal  estate  being  in 
trustees,  first  to  pay  debts,  and  then  to  pay  an  annuity,  and  subject 
thereto  to  the  use  of  A.,  if  he  attained  twenty-four.  In  June,  1825, 
after  A.  had  attained  twenty-four,  but  before  the  outstanding  lease  had 
expired,  he  and  the  trustees  joined  in  a  lease  to  C.  for  twenty- three 
years :  Held,  that  A.  having  thereby  put  it  out  of  his  power  so  long  as 
the  latter  lease  of  1825  subsisted,  to  grant  any  lease  to  B.,  had  committed 
a  breach  of  his  agreement,  and  was  liable  to  an  action  for  a  breach  of 
that  agreement,  although  the  first  lease  had  not  expired. 

Assumpsit  for  breach  of  an  agreement  to  grant  a  lease  of  certain 
premises.  At  the  trial  before  Park,  J.  at  the  Spring  Assizes  for 
the  county  of  Gloucester,  1826,  the  jury  found  a  verdict  for  the 
plaintiff,  with  800Z.  damages,  as  the  estimated  value  of  the  lease ; 
but  liberty  was  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit,  upon  an  objection  that  the  action  was  brought  too  soon. 
A  rule  nisi  having  been  obtained  for  that  purpose,  the  case  was 
argued  at  the  sittings  in  banc  after  Trinity  Term,  1826,  by 
Campbell  against  the  rule,  and  Ludlow  in  support  of  it.  The 
facts  of  the  case,  the  arguments  of  counsel,  and  the  authorities 
cited,  are  so  fully  detailed  and  commented  upon  in  the  judgment 
delivered  by  the  Court,  that  it  is  unnecessary  to  state  them  here. 

Bayley,  J.  now  delivered  the  judgment  of  the  Court  : 

This  case  came  before  the  Court  upon  a  motion  to  enter  a 
nonsuit.  It  was  an  action  for  breach  of  an  agreement  to  grant 
the  plaintiff  a  lease.  The  agreement,  dated  the  3rd  January,  1824, 
was,  that  the  defendant  should  at  the  plaintiff's  expense,  with 
all  possible  speed  after  he  should  become  possessed  of  or  in 
possession  of  a  certain  public-house,  execute  a  lease  thereof,  and 
also  of  a  furnace  which  stood  upon   the  premises,  from  the 

t  Cited    and    followed    by    Lord      applied   in   Frost  v.   K night  (1872 
Campbell,   Ch.  J.  in    Hocfoter   v.      L.  K.  7  Ex.  Ill,  117  ;  41  L.J.  Ex.  78. 


Dt  la  Tour  (1853)  2  E.  &  B.  678 ;  22      — R.  C. 
L.  J.  Q.  B.  455 ;  and  same  principle 


22—2 


340  1827.     K.  B.     6  B.  &  C.  825—827.  'R.b. 

ford  21st  December,  1825,  for  fourteen  or  twenty-one  *years,  if  required 
Tiley.  by  the  plaintiff,  at  the  yearly  rent  of  105/.  It  also  bound  the 
[  *326  ]  defendant  to  put  the  premises  into  good  and  tenantable  repair, 
and  to  keep  the  roof  in  repair,  and  allow  the  water  rents ;  and  he 
was  to  have  as  the  consideration  51.  down,  and  1001.  on  the  signing 
of  the  lease.  The  agreement  also  stipulated  that  if  either  party 
ran  from  the  agreement,  or  did  anything  to  prevent  the  lease 
from  being  executed  by  all  necessary  parties,  he  should  forfeit 
2001.  The  declaration  contained  three  counts,  the  first  and 
second  generally  upon  the  agreement,  the  third  for  the  penalty. 
None  of  them  stated  that  the  defendant  had  been  either  possessed 
or  in  possession,  but  the  first  stated  that  the  defendant  might 
have  been  possessed,  but  that  he  fraudulently  prevented  himself 
from  becoming  possessed,  and  deceitfully  refused  to  take 
possession.  The  second  stated  that  he  neglected  to  execute  the 
lease,  and  ran  from  the  agreement,  and  prevented  the  agreement 
from  being  executed  by  the  necessary  parties.  The  third  was 
generally  that  he  had  run  from  the  agreement,  and  no  lease  had 
been  executed.  It  appeared  in  evidence  upon  the  trial,  that  at 
the  time  of  the  agreement  the  house  was  out  upon  a  lease  which 
would  not  expire  till  Midsummer,  1827,  and  that  the  legal  estate 
was  vested  in  trustees  in  trust  by  lease  or  mortgage,  to  raise 
money  to  pay  debts  (which  money  was  not  wanted)  and  then  in 
trust  to  receive  and  pay  to  Betty  Tyler  25Z.  per  annum  for  her 
life,  with  powers  to  her  of  entry  and  distress,  and  subject  thereto 
(and  to  the  lease  or  mortgage,  if  any,  to  raise  money  to  pay  debts) 
to  the  use  of  the  defendant,  if  he  attained  twenty-four.  On  the 
24th  of  June,  1825,  after  the  defendant  had  attained  twenty- 
four,  the  defendant  and  the  trustees  joined  in  a  new  lease  to 
[  '327  ]  Messrs.  Sims  &  Co.,  *in  whom  the  former  lease  was  vested,  for 
twenty-three  years,  from  29th  September,  1825,  and  it  was  for 
his  concurrence  in  this  lease  that  this  action  was  brought.  It  was. 
objected  at  the  trial,  and  the  question  was  saved,  whether  the 
action  was  not  premature,  on  the  ground  that  the  lease,  which 
was  in  esse  at  the  time  of  the  agreement,  would  not  have  expired 
till  Midsummer,  1827,  and  was  still,  as  to  these  parties,  to  be 
deemed  a  subsisting  lease ;  but  though  we  are  satisfied  that  that 
lease  is,  as  between  these  parties,  to  be  considered  as  subsisting. 
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and  that  the  defendant  cannot  hitherto  have  been  taken  to  have  Ford 
been  possessed,  and  has  never  had  a  right  to  have  the  possession,  tiley. 
we  are  of  opinion  that  the  action  is  maintainable ;  because,  by 
the  lease  of  June,  1825,  the  defendant  has  given  up  his  right  to 
have  the  possession,  and  has  put  it  out  of  his  power,  so  long  as 
the  lease  of  June,  1825,  subsists,  to  grant  the  lease  he  stipulated 
to  grant.  It  is  very  true,  the  defendant  may  obtain  a  surrender 
of  that  lease  before  Midsummer,  1827,  and  then  he  will  be  in  a 
condition  to  grant  the  lease  he  stipulated  to  grant;  but  the 
obtaining  such  a  surrender  is  not  to  be  expected,  and  the 
authorities  are,  that  where  a  party  has  disabled  himself  from 
making  an  estate  he  has  stipulated  to  make  at  a  future  day,  by 
making  an  inconsistent  conveyance  of  that  estate,  he  is  considered 
as  guilty  of  a  breach  of  his  stipulation,  and  is  liable  to  be  sued 
before  such  day  arrives.  In  1  Roll.  Abr.  248,  pi.  1  (8  Vin.  225) 
it  is  said,  "If  a  day  be  limited  to  perform  a  condition,  if  the 
obligor  once  disables  himself  to  perform  it,  though  he  be  enabled 
again  before  the  day,  yet  the  condition  is  broken,  as  if  the  condition 
be  to  enfeoff  another  before  Michaelmas ;  if,  before  the  feast,  he 
enfeoff  another,  though  he  after  repurchases,  *yet  he  cannot  [  *328  ] 
perform  the  condition;"  and  he  cites  21  Edw.  IV.  55,  where 
Choke,  who  was  then  one  of  the  justices  of  C.  B.,  so  lays  it  down. 
The  same  may  be  collected  from  Go.  Litt.  221  b,  where,  upon  a 
feoffment  on  condition  to  re-enfeoff,  on  payment  of  a  certain  sum 
by  the  feoffor  or  his  heirs  before  a  certain  day,  a  distinction  is 
taken  between  a  disability  in  the  interim,  on  the  part  of  the 
feoffor  or  his  heirs,  and  a  disability  on  the  part  of  the  feoffee,  a 
removal  of  the  disability  before  the  day  from  the  feoffor  or  his 
heirs,  entitling  them  to  require  a  re-infeoffment,  and  the  removal 
from  the  feoffee  being  no  saving  to  him  of  the  consequences  of  a 
breach ;  and  Lord  Coke  adopts  Littleton's  reason,  "  maintenant 
by  disability  of  the  feoffee  the  condition  is  broken,  and  the  feoffor 
may  enter."  Now  if  the  feoffment  of  a  stranger  before  the  day 
be  a  breach  of  a  condition  to  enfeoff  J.  S.  at  a  given  day,  the 
granting  of  a  lease  to  a  stranger  before  the  day  will  be  a  breach 
of  a  contract  to  grant  a  lease  to  J.  S.  at  a  given  day,  and,  a  fortiori, 
will  it  be  a  breach  so  long  as  the  lease  to  such  stranger  remains 
in  force.      In  this  case  therefore,   where  the  defendant  has 
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Ford  contracted  to  grant  the  plaintiff  a  lease  as  soon  as  he  is  possessed 
Tiley.  or  in  possession,  and  he  will  be  entitled  to  the  possession  as  soon 
after  Midsummer,  1827,  as  Betty  Tyler  the  annuitant  shall  die, 
and  he  has  created  a  present  disability  in  himself  to  grant  such 
lease,  if  Betty  Tyler  shall  die  before  the  term  to  have  been 
inserted  in  such  lease  would  have  expired,  we  are  of  opinion  that 
the  defendant's  contract  was  broken  by  his  joining  in  the  lease  of 
1825  ;  and,  therefore,  that  the  rule  for  a  nonsuit  cannot  be  made 
absolute.  It  appears  to  us,  however,  that  the  damages,  to  the 
[  *329  ]  extent  to  which  they  have  been  given,  cannot  be  *supported ;  and 
we  think  (unless  the  parties  can  agree)  that  there  ought  to  be  a 
new  trial,  that  the  rule  by  which  the  damages  should  be  regulated 
may  be  more  distinctly  laid  down  to  the  jury.  The  damages  upon 
the  first  count  certainly  cannot  be  supported,  for  that  is  founded 
upon  the  supposition,  that  the  defendant  might  have  been 
possessed  if  he  would;  whereas,  without  the  consent  of  the 
trustees,  he  had  no  right  at  law  to  possess  till  Midsummer,  1827, 
and  the  death  of  Betty  Tyler.  The  second  or  third  counts  may 
be  supported,  in  respect  of  that  part  of  them  which  charges  that 
the  defendant  has  run  from  his  agreement,  because  we  think  his 
destroying  his  chance  of  the  right  of  possession  is  running  from 
his  agreement ;  but  then  the  measure  of  damages  should  be,  not 
the  value  of  a  lease  for  fourteen  or  twenty-one  years,  from 
December,  1825,  but  the  value  of  a  lease  for  so  much  of  that 
term,  as,  upon  a  calculation  of  the  probability  of  the  period  of 
Betty  Tyler's  death,  would  be  likely  to  be  subsisting  at  the 
arrival  of  that  period.  The  rule  for  a  new  trial  must,  therefore, 
be  made  absolute. 

Rule  absolute. 
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BOYLE  v.  TAMLYN.  m 

(6  Bam.  &  Cress.  329—340 ;  S.  C.  9  Dowl.  &  Ry.  430 ;  5  L.  J.  K.  B.  134.)  [  329  ] 

Where  the  owner  of  two  adjoining  closes  (A.  and  B.),  separated  by  a 
fence  and  gate,  which  had  always  been  repaired  by  the  occupier  of  B., 
sold  A.  to  the  plaintiff,  and  two  years  afterwards  sold  B.  to  the  defen- 
dant :  Held,  that  the  latter  was  not  bound  to  repair  the  gate,  unless  he 
or  his  vendor  had  made  some  specific  bargain  with  the  plaintiff  to  that 
effect;  and  that  the  doing  of  occasional  repairs  was  not  evidence  of 
such  a  bargain. 

The  declaration  stated  that  the  plaintiff  was  possessed,  and  in 
the  occupation,  of  a  certain  close  of  land  in  the  parish  of  East 
Down,  in  the  county  of  Devon,  and  that  the  defendant  was 
possessed,  and  in  occupation  of  *a  certain  other  close  of  land,  [  *3S0  ] 
contiguous  to  and  next  adjoining  to  the  close  of  the  plaintiff, 
and  divided  therefrom  by  a  certain  fence,  and  in  which  fence 
there  was  and  of  right  ought  to  be,  a  certain  gate  and  gateway 
between  the  close  of  the  plaintiff,  and  the  close  of  the  defendant : 
and  the  defendant  by  reason  of  the  possession  of  his  close,  during 
all  the  time  aforesaid,  of  right  ought  to  have  kept  up  and  main- 
tained, and  still  of  right  ought  to  keep  up  and  maintain,  the  said 
gate  between  the  close  of  the  plaintiff  and  the  close  of  the  defen- 
dant, at  all  times  of  the  year,  in  order  that  cattle  lawfully 
feeding,  or  being  in  the  close  of  the  plaintiff,  might  not,  for  want 
of  a  sufficient  gate  between  the  plaintiff's  close  and  the  close  of 
the  defendant,  escape  from  and  out  of  the  plaintiff's  close  into 
the  close  of  the  defendant,  or  into  any  other  land  or  closes  of 
any  other  person  over  and  through  the  close  of  the  defendant, 
and  do  any  damage  there,  yet  the  defendant  unjustly  unhung, 
took,  and  carried  away  the  said  gate  between  the  plaintiff's  close 
and  the  close  of  the  defendant,  and  suffered  and  permitted  the 
gateway  to  be  and  remain  without  a  gate  thereto  for  a  long  space 
of  time,  whereby  plaintiff's  cattle  escaped.  Plea,  not  guilty.  At 
the  trial  before  Littledale,  J.  at  the  Summer  Assizes  for  the 
county  of  Devon,  1826,  the  following  appeared  to  be  the  facts  of 
the  case.  The  plaintiff  was  the  owner  and  occupier  of  land  called 
the  Deans.  The  defendant  was  the  owner  and  occupier  of  a 
field  called  Dead  Moor,  contiguous  and  next  adjoining  to  the 
plaintiff's  land  called  the  Deans.     They  were  separated  from 
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Boyle       each  other  by  a  fence  and  gate  situated  on  the  defendant's  land. 

Taiilto.      The  Deans  and  Dead  Moor  formerly  belonged  to  one  Coffin,  and 

he,  about  thirty  years  ago,  sold  the  Deans  to  Thomas  Boyle,  the 

[  *33i  ]  father  of  the  plaintiff,  and  *two  years  afterwards  he  sold  the  land 
called  Dead  Moor  to  the  defendant.  The  gate  in  the  fence  was 
repaired  by  the  tenant  of  Dead  Moor  while  the  whole  belonged 
to  Coffin.  After  Boyle  had  bought  Deans,  but  before  Tamlyn 
bought  Dead  Moor,  the  cattle  belonging  to  the  tenant  of  Dead 
Moor  having  trespassed  upon  Boyle's  land,  the  latter  sent  to 
Fry,  the  then  tenant  of  Dead  Moor,  and  desired  him  to  have  the 
gate  repaired,  or  he  (Boyle)  would  impound  his  (Fry's)  cattle. 
The  gate  was  then  repaired  by  Fry.  Upon  another  occasion 
when  the  gate  was  out  of  repair,  Boyle  told  Tamlyn  that  he  must 
repair  it,  and  Tamlyn  did  repair  the  gate.  It  was  contended  by 
defendant's  counsel,  there  was  no  evidence  to  shew  that  the 
defendant  was  bound  to  repair  the  gate  for  the  benefit  of  the 
plaintiff.  The  learned  Judge  thought  there  was  evidence  to  go 
to  the  jury,  but  reserved  liberty  to  the  defendants  to  enter  a 
nonsuit,  in  case  there  should  be  a  verdict  for  the  plaintiff.  The 
learned  Judge  in  his  address  to  the  jury  said,  that  when  the 
whole  of  the  land  belonged  to  Coffin  he  could  be  under  no  legal 
obligation  to  keep  up  a  fence  between  the  different  parts  of  his 
own  land,  and  that  when  he  sold  one  field  to  the  plaintiff,  it  did 
not,  therefore,  follow  that  he  sold  to  him  a  privilege  of  having  a 
gate  or  fence  maintained  by  the  vendor  upon  his  own  land  for 
the  benefit  of  the  vendee,  for  that  was  not  necessary  to  the 
enjoyment  of  the  land,  but  that  it  might  have  been  matter  of 
specific  agreement  between  the  vendor  and  vendee.  There  was 
no  obligation,  therefore,  to  repair  this  fence  when  both  closes 
belonged  to  Coffin,  nor  did  any  obligation  necessarily  result  by 
reason  of  the  sale  of  one  of  them  to  Boyle.  If  there  was  any,  it 
must  have  been  created  by  specific  agreement  between  the  parties, 

[  *S32  ]  *and  when  Coffin  afterwards  sold  to  the  defendant  the  land  called 
Dead  Moor,  that  would  not  necessarily  throw  upon  the  latter  the 
obligation  to  repair  the  fence  for  the  benefit  of  Boyle.  If  any 
such  obligation  existed,  that  must  have  arisen  also  in  consequence 
of  some  specific  agreement  between  Boyle  and  Tamlyn.  He  then 
observed,  that  the  principle  of  the  cases  relating  to  rights  of  way, 
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or  common,  &c.  did  not  apply  strictly  to  the  present ;  for,  in  the  Boyle 
case  of  every  user  of  a  way  or  of  a  common,  an  act  is  done  by  tamlyn. 
one  man  upon  the  land  of  another,  and  unless  it  has  been  done 
with  the  acquiescence  of  the  owner  of  the  land,  it  must  have  been 
wrongful.  The  user  of  a  way  or  a  common  for  a  long  period, 
under  circumstances  which  shew  an  acquiescence  on  the  part  of  the 
owner  of  the  land,  raises  an  inference  that  the  User  has  always 
been  rightful,  and  affords  evidence  for  a  jury  to  make  a  presump- 
tion in  fact,  that  there  has  been  some  grant  or  conveyance  of 
the  easement  by  the  owner  of  the  land,  to  the  person  who  has 
so  used  his  land.  But,  in  this  case,  the  defendant  had  in  no 
instance  allowed  Boyle  to  do  any  act  upon  his  the  defendant's 
land ;  and  he  may  fairly  say,  that  he  repaired  the  fence  for  his 
own  benefit,  and  to  prevent  his  own  cattle  from  trespassing  upon 
his  neighbour's  land.  The  learned  Judge  then  observed,  that  if 
the  jury  thought  that  the  fact  of  the  occupier  of  Dead  Moor 
having  always  repaired  the  gate,  and  having  in  two  instances 
repaired  it  after  notice  from  the  plaintiff  to  repair,  amounted  to 
an  admission  on  his  part  that  he  was  bound  to  repair  the  fence 
for  the  benefit  of  the  plaintiff,  they  might  presume  that  there  had 
been  an  agreement  between  Boyle  and  Tamlyn  that  the  gate 
should  be  kept  up  by  the  latter  for  the  benefit  of  the  plaintiff, 
and  that  if  they  were  of  opinion  that  there  was  such  an 
♦agreement  they  should  find  for  the  plaintiff,  otherwise  for  the  [  •333  ] 
defendant.  The  jury  found  that  the  defendant  was  bound  by 
agreement  to  repair  the  gate.  A  rule  nisi  for  entering  a  nonsuit 
having  been  obtained  in  last  Michaelmas  Term,  [and  having  been 
argued], 

Baylby,  J. :  [  337  ] 

There  can  be  no  doubt  that  the  general  rule  of  law  is,  that  a 
man  is  only  bound  to  take  care  that  his  cattle  do  not  wander 
from  his  own  land  and  trespass  upon  the  lands  of  others.  He  is 
under  no  legal  obligation,  therefore,  to  keep  up  fences  between 
adjoining  closes  of  which  he  is  owner  ;  and  even  where  adjoining 
lands,  which  have  once  belonged  to  different  persons,  one  of 
whom  was  bound  to  repair  the  fences  between  the  two,  after- 
wards become  the  property  of  the  same  person,  the  pre-existing 


* 
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Boyle  obligation  to  repair  the  fences  is  destroyed  by  the  unity  of 
Tamlyn.  ownership.  And  where  the  person  who  has  so  become  the  owner 
of  the  entirety  afterwards  parts  with  one  of  the  two  closes,  the 
obligation  to  repair  the  fences  will  not  revive,  unless  express 
words  be  introduced  into  the  deed  of  conveyance  for  that  purpose. 
So  long,  therefore,  as  Coffin  continued  to  be  the  owner  of  Deans 
and  Dead  Moor  also,  all  acts  done  by  his  tenant  may  be  laid  out 
of  consideration ;  because  it  is  quite  clear,  that  during  that  period 
[  *338  ]  there  could  be  no  legal  obligation  on  the  occupier  of  Dead  *Moor 
to  repair;  he  must  have  repaired  only  for  his  own  benefit.  It 
appears,  therefore,  that  within  thirty  years  there  was  not  any 
legal  obligation  on  the  owner  or  occupier  of  Dead  Moor  to 
maintain  a  fence  for  the' benefit  of  the  owner  or  occupier  of  the 
adjoining  land ;  the  obligation  (if  any  such  there  be)  must  have 
arisen  by  deed  within  that  period.  Then  the  question  is,  whether 
the  fact  of  Fry  and  Tamlyn  having  repaired  the  gates  under  the 
circumstances  proved  at  the  trial,  ought  to  have  induced  the 
jury  to  presume  that  there  had  been  a  deed  obliging  the  owner 
or  occupier  of  Dead  Moor  to  repair  the  same  for  the  benefit  of 
Boyle.  That  obligation  must  have  been  created  either  by  the 
deed  of  conveyance  from  Coffin  to  Boyle,  or  by  some  subsequent 
grant  or  agreement  between  Boyle  and  the  owner  of  Dead  Moor. 
Now  Boyle  purchased  Deans  about  thirty  years  ago,  and  if  Coffin 
after  that  purchase  was  under  any  legal  obligation  to  repair  the 
gate,  that  would  appear  by  the  deed  of  conveyance  to  Boyle, 
which  must  have  been  in  his  own  possession,  and  which,  if  it 
were  in  existence,  might  have  been  produced  at  the  trial.  If  by 
any  clause  in  that  deed  Coffin  became  bound  to  repair  the  fencey 
it  would  be  conclusive  in  favour  of  the  plaintiff's  right  to  recover, 
but  no  such  deed  of  conveyance  having  been  produced,  I  think 
that  the  inference  is,  that  Coffin  did  not  bind  himself,  by  the  deed 
of  conveyance  to  Boyle,  to  keep  up  the  fence  between  the  two 
closes.  If  there  was  proof  of  any  such  stipulation,  I  think  it 
would  support  the  allegation,  that  the  defendant,  by  reason  of 
his  possession,  +  was  bound  to  repair.  Such  a  right  to  have 
[  *339  ]  fences  repaired  by  the  owner  of  adjoining  lands,  *is  in  the  nature 
of  a  grant  of  a  distinct  easement,  affecting  the  land  of   the 

f  See  Compton  v.  Richards,  15  B.  R.  682  (1  Price,  27). 
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grantor.     The  authorities  referred  to,  shew  that  it  is  usual  in        Boyle 

such  cases  to  allege  that  the  occupier  of  the  land  is  by  virtue  of      tamlyn. 

his  possession  bound  to  repair.     Assuming,  then,  that  the  deeds 

of  conveyance  to  Boyle  were  silent  on  the  subject  of  repairing  the 

fence,  then  the  obligation  to  repair  for  the  benefit  of  Boyle  could 

only  arise  by  some  deed  subsequently  made  between  him  and  the 

owner  of  Dead  Moor,  by  which  the  latter  bound  himself  to  repair 

the  fence.     If  there  ever  was  any  such  deed,  it  must  have  been 

in  the  possession  of  the  plaintiff  or  his  father,  and  it  ought  to 

have  been  produced  at  the  trial ;  or  at  least  evidence  ought  to 

have  been  given  to  shew  that  it  was  lost  or  destroyed ;  but  no 

such  deed  having  been  produced,  nor  any  evidence  given  of  its 

being  lost  or  destroyed,  I  think  that,  under 'the  circumstances  of 

this  case,  the  fair  inference  is,  that  no  such  deed  in  fact  ever 

existed.     The  improbability  of  such  a  deed  having  been  executed 

ought,  at  all  events,  to  have  been  presented  strongly  to  the 

consideration  of  the  jury ;  and  I  think  that  they  ought  to  have 

found  for  the  defendant.     But  then  it  is  said  that  there  ought  to 

be  a  nonsuit  in  this  case ;  however  that  cannot  be  if  there  was 

any  evidence  whatever  to   go   to  the  jury,  to  shew  that  the 

defendant  was  bound  to  repair.      Now  the  facts  proved  were 

these  :  Boyle  purchased  the  Deans  thirty  years  ago,  and  Tamlyn 

purchased  Dead  Moors  about  two  years  afterwards.     Fry  during 

those  two  years  having  continued  the  tenant  of  Coffin,  repaired 

the  gate.    It  appeared  that  applications  were  made  by  the  plaintiff 

to  the  occupier  of  Dead  Moor  to  repair.     On  the  first  occasion 

the  tenant  was  told,  that  if  he  did  not  repair,  and  his  cattle 

trespassed  on  the  plaintiff's  land,  he  would  impound  them.     On 

the  other  *occasion  the  defendant  was  merely  told  that  he,  the      [  *340  ] 

defendant,  must  repair,  but  he  was  not  told  on  either  occasion, 

that  if  he  did  not  repair,  and  the  plaintiff  became  damnified  in 

consequence  of  his  cattle  trespassing  upon  the  lands  of  other 

persons,  that  he,  the  plaintiff,  should  look  to  compensation  from 

the  occupier  of  Dead  Moor.     The  fact,  therefore,  of  his  having 

repaired  upon  these  two  occasions,  did  not  distinctly  shew  that 

he  did  so  by  virtue  of  his  being  under  any  legal  obligation  to  the 

plaintiff  so  to  do.     But  still  it  appears  to  me  that  there  was  some 

(though  very  slight)  evidence  to  go  to  the  jury,  that  the  defendant 
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Boyle  was  bound  to  repair  ;  for  the  fence  might  be  considered  a  mutual 
Tamly>\  benefit  to  the  plaintiff  and  the  defendant,  and  if  that  were  so, 
unless  one  of  them  were  bound  by  law  to  repair  at  his  own 
expense,  it  might  fairly  be  expected  that  each  would  contribute 
to  the  repairs ;  but  the  proof  was,  that  the  gate  was  always 
repaired  at  the  expense  of  the  occupier  of  Dead  Moor ;  that  fact 
afforded  some  evidence,  though  very  slight,  that  the  latter  was 
bound  to  repair.  Upon  the  whole,  therefore,  I  am  of  opinion 
that  the  rule  ought  to  be  made  absolute  for  a  new  trial ;  but  as 
the  weight  of  evidence  appears  to  me  to  have  been  greatly  in 
favour  of  the  defendant,  it  ought  to  be  without  costs. 

Holrotd  and  Littledale,  JJ.,  concurred. 

Rule  absolute  for  a  new  trial. 


1827.  COOK  v.  LEONARD  and  Another^ 

[ttH]  (6  Bftra.  &  Cre«»-  351—359 ;  S.  C.  9  Dowl.  &  By.  339  ;  5  L.  J.  M.  C.  99.) 

A  statute  enacted  that  no  plaintiff  should  recover  in  any  action  com- 
menced against  any  person  for  anything  done  or  performed  in  execution 
or  under  the  authority  of  the  Act,  unless  notice  thereof  in  writing 
should  be  previously  given  twenty-eight  days  before  the  commencement 
of  the  action  :  Held,  that  a  notice  was  necessary  in  those  cases  only  in 
which  the  party  against  whom  the  action  was  brought  had  reasonable 
ground  for  supposing  that  the  thing  done  by  him  was  done  in  execution 
of  or  under  the  authority  of  the  Act. 

This  was  an  action  for  assault  and  false  imprisonment.  Plea, 
not  guilty.  At  the  trial  before  Burrough,  J.,  at  the  Summer 
Assizes  for  the  county  of  Gloucester,  1826,  the  following  appeared 
to  be  the  facts  of  the  case :  The  defendant,  Leonard,  was  one  of 
the  constables  of  the  parish  of  Stroud,  and  the  other  defendant 
was  surveyor  to  the  commissioners  under  an  Act  of  Parliament 
for  improving  the  town  of  Stroud.  On  the  16th  of  February  two 
foreigners  came  to  the  town  with  a  dromedary  and  some  monkeys, 
which  they  exhibited  about  the  streets,  beating  a  drum  and 
soliciting  money  from  the  crowd.     One  of  the  foreigners,  while 

t  Cite.l  and  followed  by  Lopes,  J.  in  Aynew  v.  Job$on  (1877)  47  L.  J.  M.  C. 
67,  69.— R.  C. 
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he  was  exhibiting  the  animal  in  the  streets,  was  taken  into  custody  Cook 
by  the  high  constable,  who  was  also  a  commissioner  under  the  Leonard. 
Act  for  paving  and  lighting  the  town  of  Stroud.  •  The  latter  after- 
wards ordered  the  defendant,  Leonard,  to  cause  the  dromedary 
and  monkeys  to  be  removed  out  of  the  town.  But  before  this 
order  could  be  carried  into  effect,  the  other  foreigner  had  removed 
the  dromedary  from  the  street  into  a  stable.  Leonard,  assisted 
by  the  other  defendant,  went  about  five  o'clock  to  the  stable  where 
the  dromedary  was,  and  desired  the  other  foreigner  to  take  it  out 
of  the  town.  The  plaintiff,  who  was  present,  advised  *him  not  [  *332  ] 
to  do  so,  alleging  that  the  defendant  had  no  authority  to  order 
him  to  do  so.  The  defendant,  Leonard,  then  took  hold  of  the 
halter  of  the  dromedary  in  order  to  remove  it,  upon  which  the 
plaintiff  attempted  to  prevent  him :  upon  this  defendants  com- 
mitted the  assault  upon  the  plaintiff,  and  imprisoned  him.  By 
an  Act  of  the  6  Geo.  IV.  s.  68,  for  paving,  lighting,  watching, 
regulating,  and  improving  the  town  of  Stroud,  the  commissioners 
therein  appointed  were  empowered  to  cause  the  streets  to  be 
watched,  and  to  appoint  watchmen  and  patrol.  By  section  69  it 
was  made  lawful  for  the  watchmen  and  patrolmen  to  apprehend 
and  secure  in  some  proper  place  all  rogues,  vagabonds,  vagrants, 
idle  and  disorderly  persons,  disturbers  of  the  public  peace,  pros- 
titutes, and  all  suspected  persons  who  should  be  found  wandering 
or  misbehaving  themselves  during  the  hours  of  keeping  watch 
within  the  limits  of  the  said  town.  By  section  70  all  such  watch- 
men or  patrolmen  were  to  be  sworn  in  as  constables,  and  they 
were  thereby  invested  with  the  like  powers  and  authorities, 
privileges  and  immunities,  as  any  constables  were  invested  with 
or  enjoyed  by  law.  By  section  111  it  was  enacted,  "  that  no 
plaintiff  should  recover  in  any  action  commenced  against  any 
person  for  any  thing  done  in  execution  of  or  under  the  authority 
of  that  Act,  unless  notice  in  writing  should  be  previously  given 
to  the  person  intended  to  be  sued  twenty-eight  days  before  such 
action  should  be  commenced/'  Burrough,  J.  was  of  opinion 
that  the  defendants  having  acted  under  a  colourable  authority  of 
the  Act  were  entitled  to  notice  of  action,  and  no  such  notice  having 
been  given,  the  plaintiff  was  nonsuited.  A  rule  nisi  having  been 
obtained  for  setting  aside  that  nonsuit  in  last  Michaelmas  Term, 
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Cook  Ludlow  now  shewed  cause  : 

Leonard.  The  defendants  were  entitled  to  notice  of  action.  It  is  sufficient 
[  353  ]  for  that  purpose  to  shew  that  they  acted  in  supposed  pursuance 
of  the  Act  of  Parliament,  and  with  a  bond  fide  intention  of 
discharging  their  duty  :  Theobald  v.  CrichmoreA  Now  here  the 
owners  of  the  dromedary  had  by  the  exhibition  of  the  animal 
in  the  public  streets  created  a  nuisance.  The  defendants  were 
ordered  by  the  high  constable  to  remove  that  nuisance,  and  if 
they  had  found  the  dromedary  in  the  street  causing  the  nuisance, 
they  would  have  been  justified  in  removing  it  either  by  the 
common  law  or  by  the  99th  section,  which  declares  the  exhibition 
of  such  an  animal  to  be  a  nuisance ;  but  they  attempted  to 
remove  it  from  the  stable  where  it  was  no  longer  a  nuisance,  and 
in  that  respect  they  acted  illegally ;  but  at  the  same  time  it  is 
clear  that  they  supposed  they  were  acting  in  execution  of  their 
duty.  By  the  69th  section  they  might  have  apprehended  the 
owners  of  the  dromedary  as  idle  and  disorderly  persons ;  they 
were  not  justified  under  that  section  in  attempting  to  remove  the 
dromedary,  but  they  bond  fide  thought  they  were. 

Bayley,  J. : 

I  think  this  case  admits  of  no  doubt.  Where  a  statute  gives 
protection  to  persons  acting  in  execution,  or  in  pursuance  of  it, 
all  persons  acting  under  its  provisions  are  entitled  to  that  pro- 
tection, although  they  exceed  their  authority  by  so  doing.  There 
must,  however,  be  some  limits  to  that  rule,  and  it  seems  to  me 
that  there  are  cases  which  warrant  this  distinction.  If  an  officer 
does  any  act,  part  of  which  is,  and  part  of  which  is  not,  authorized 
[  *354  ]  by  the  statute ;  or  if  a  magistrate  *act  in  a  case  which  his  general 
character  authorizes  him  to  do,  the  mere  excess  of  authority  in 
either  case  does  not  deprive  the  officer  or  magistrate  of  that 
protection  which  is  conferred  upon  those  who  act  in  execution  of 
it ;  but  where  there  is  a  total  absence  of  authority  to  do  any  part 
of  that  which  has  been  done,  the  party  doing  the  act  is  not 
entitled  to  that  protection.  There  are  certainly  some  strong 
cases  where  magistrates,  acting  beyond  the  limits  of  their 
authority,  have  been  held  to  be  within  this  protection.     Thus  it 

t  19  R.  R.  297  (1  B.  &  Aid.  227). 
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has  been  held  that  a  magistrate  acting  upon  the  subject  matter        Cook 

of  complaint  brought  before  him,  though  it  arise  out  of  his  juris-     Leonard. 

diction,  is  entitled  to  notice  of  action ;  but  in  that  case  the  Act 

of  Parliament  would  have  authorized  him  to  do  the  act  he  did, 

provided  the  subject  matter  of  complaint  had  arisen  within  his 

jurisdiction.    In  Weller  v.  Take*  one  magistrate  having  committed 

the  mother  of  a  bastard  child  for  not  filiating  the  child,  it  was 

held  that  he  was  entitled  to  the  notice  under  the  24  Geo.  11.  c.  44, 

though   by  the  statute  of  Eliz.  c.   48,  s.  2,  jurisdiction  over 

the  subject  matter  was  committed  to  two  magistrates.     In  Bird 

v.  Gunstonl  the  Act  of  Parliament  authorized  the  magistrate  to 

commit  a  driver  of  a  cart  for  riding  on  the  shafts  in  the  highway. 

The  magistrate  committed  the   party  for  being  on  the  shafts 

while  the  cart  was  standing  still ;  it  was  held,  that  although  the 

•commitment  was  illegal,  the  justice  was  entitled  to  notice   of 

action.     These  cases  fall  within  the  general  rule  applicable  to 

this  subject,  viz.  that  where  an  Act  of  Parliament  requires  notice 

before  action  brought  in  respect  of  any  thing  done  in  pursuance 

or  in  execution  *of  its  provisions,  those  latter  words  are  not  con-       [  •s.w  ] 

fined  to  acts  done  strictly  in  pursuance  of  the  Act  of  Parliament, 

but  extend  to  all  acts  done  bond  fide  which  may  reasonably  be 

supposed  to  be  done  in  pursuance  of  the  Act.     But  where  there 

is  no  colour  for  supposing  that  the  Act  done  is  authorized,  then 

notice  of  action  is  not  necessary.     Thus,  in  Laicton  v.  Miller ,§  a 

custom-house  officer  seized  a  man  going  abroad,  thinking  he  was 

an  artificer.     It  was  admitted  that  a  custom-house  officer  had  no 

right  to  seize  an  artificer,  but  it  was  contended  that  he  was 

•entitled  to  notice  of  action.     A  verdict  was  found  for  the  plaintiff, 

with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit,  and 

upon  motion  the  Court  refused  the  rule.     In  Morgan  v.  Palmer, 

the  mayor  of  Yarmouth,  who  was  also  a  justice,  exacted  from  a 

publican  a  fee  of  4*.  upon  renewing  his   licence;  the   latter 

brought  an  action  to  recover  it  back,  but  it  was  held  that  the  fee 

was  not  taken  in  discharge  of  the  official  duties  of  the  mayor  as 

magistrate,  and  therefore  that  he  was  not  entitled  to  notice. 

Then  to  apply  the  principles  to  be  collected  from  these  cases  to 

+  9  East,  364.  §  Easter  Term,  1818. 

X  2  Chitty,  459.  ||  26  B.  E.  537  (2  B.  &  C.  729). 
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Cook  the  present.  Had  the  defendant  in  this  case  any  colour  for 
Leonard,  acting  as  he  did  ?  Had  he  any  reasonable  ground  for  supposing 
that  he  was  acting  in  pursuance  or  execution  of  the  Act  of 
Parliament  ?  By  the  Act  of  Parliament  the  commissioners  are 
authorized  to  appoint  watchmen  and  patrolmen.  By  section  69 
the  latter  are  authorized  to  apprehend  all  vagrants,  and  all 
suspected  persons,  who  shall  be  found  wandering  or  misbehaving 
themselves  during  the  hours  of  keeping  watch  within  the  limits 
[  *35G  ]  of  the  town.  The  defendants  did  not  attempt  to  apprehend  *the 
owners  of  the  dromedary,  but  the  animal  itself.  This  they  were 
clearly  not  entitled  to  do  under  this  clause  of  the  Act.  But  by 
the  99th  section  the  exhibiting  of  any  beast  in  the  streets  subjects 
the  person  exhibiting  it  to  a  penalty.  Now  in  this  case  the 
persons  who  during  the  day-time  had  been  parading  the  streets 
with  the  dromedary  removed  it  into  a  stable.  These  two  defen- 
dants, the  one  a  police-officer,  and  the  other  having  authority  to 
assist  him,  went  to  this  stable  with  a  view  of  removing  the 
dromedary.  But  having  been  removed  from  the  street  to  the 
8 table  before  the  defendants  attempted  to  seize  it,  it  had  ceased 
to  be  a  nuisance  ;  and  the  defendants,  therefore,  had  not  any 
pretence  or  colour  under  this  Act  of  Parliament  for  removing  it 
from  the  stable.  Where  an  Act  of  Parliament  says,  that  in  the 
case  of  an  action  brought  against  any  person  for  any  thing  done 
in  pursuance  or  in  execution  of  the  Act,  the  defendant  shall  be 
entitled  to  certain  privileges,  the  meaning  is,  that  the  act  done 
must  be  of  that  nature  and  description  that  the  party  doing  it 
may  reasonably  suppose  that  the  Act  of  Parliament  gave  him 
authority  to  do  it.  I  think  that  in  this  case  the  defendants  had 
no  reasonable  grounds  for  thinking  that  the  Act  of  Parliament 
gave  to  them,  or  to  the  commissioners  under  whose  authority 
they  acted,  any  power  to  remove  the  dromedary  from  the  place 
where  it  was  at  the  time  when  they  attempted  to  remove  it, 
and  that  being  so,  I  am  of  opinion  that  the  rule  for  a  new  trial 
must  be  made  absolute. 

Holroyd,  J. : 

I  am  also  of  opinion  that  notice  of  action  was  not  necessary 
in  this  case.     If  the  defendants  had  been  acting  under  colour  of 
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the  authority  of  the  Act  of  Parliament,  or  if  they  had  authority  Cook 
to  do  the  act  *complained  of,  and  had  overstepped  their  authority  Leonard. 
in  the  course  of  doing  it,  they  would  have  been  entitled  to  notice  [  *357  ] 
of  action ;  but  looking  at  the  terms  of  this  Act  of  Parliament,  I 
am  of  opinion  that  these  defendants  had  no  pretence  or  colour 
for  supposing  that  they  were  acting  under  the  authority  of  the 
Act.  The  ninety-ninth  section  subjects  persons  committing 
certain  acts  in  the  street  to  a  penalty  of  5i.,  and  it  subjects  to 
this  penalty,  among  other  things,  "  any  person  who  shall,  within 
any  street  of  the  town,  exhibit  or  expose  any  stallion,  or  turn 
loose  any  horse,  mule,  ass,  pig,  or  other  beast."  Now,  I  think 
that  this  clause  of  the  Act  not  only  did  not  justify  the  defendants, 
but  did  not  afford  them  any  colour  or  pretence  for  what  they  did. 
If  they  had  done  the  act  they  did  during  the  hours  of  watch, 
and  during  the  time  the  dromedary  was*  exhibited  in  the  streets, 
so  that  it  might  be  considered  a  nuisance,  there  might  have  been 
some  colour  or  pretence  for  what  they  did.  For,  if  it  was  a 
nuisance,  they  might,  either  under  the  authority  of  this  Act  of 
Parliament,  or  the  authority  of  the  common  law,  have  removed 
it,  for  they  were  constables  of  the  town  or  police-officers;  but 
here  they  attempted  to  seize  the  dromedary  after  it  had  been 
removed  from  the  street  to  a  stable,  and  after  it  had  ceased 
to  be  a  nuisance.  In  Irving  v.  Wilson]  a  revenue  officer 
seized  goods  as  forfeited,  and  took  money  of  the  owner  for 
releasing  them ;  the  latter  having  brought  an  action  to  recover 
back  the  money,  it  was  held  that  notice  of  action  was  not 
necessary,  and  it  was  laid  down  by  Grose,  J.,  that  if  an  officer 
seize  goods  as  forfeited,  he  does  it  colore  officii ;  but  if  he  takes 
money  *for  delivering  up  the  goods,  there  is  no  pretence  for  [  '358  ] 
saying  that  he  does  that  colore  officii.  Morgan  v.  Palmerl  is  an 
authority  to  the  same  effect.  In  this  case,  if  the  officer  had 
attempted  to  remove  the  dromedary  at  the  time  it  was  obstruct- 
ing the  street,  I  should  have  thought  that  although  he  might 
not  have  been  strictly  justified  in  doing  it,  still  it  would  have 
been  an  act  done  colore  officii ;  but  as  soon  as  the  dromedary 
was  removed  to  a  stable  it  no  longer  constituted  a  nuisance,  and 
the  taking  it  from  that  stable  was  not  an  act. done  colore  officii, 

f  2  R.  R.  444  (4  T.  R.  485).  J  26  R.  R.  537  (2  B.  &  C.  729). 

R.R. VOL.  XXX.  28 


854  1827.     K.  B.     6  B.  &  C.  858—859.  [r.r. 

Cook  for  the  defendants  could  have  no  reasonable  ground  for  supposing 
Leonard,  that  they  had  any  authority  under  the  Act  of  Parliament  to  do  it. 
In  order  to  entitle  the  defendants  to  notice,  they  ought  to  have 
had  a  colourable  authority  for  removing  the  dromedary.  I  am, 
therefore,  of  opinion  that  the  rule  for  a  new  trial  must  be  made 
absolute. 

LlTTLBDALE,  J.  : 

I  am  of  the  same  opinion.  If  the  defendants  had  derived  from 
this  Act  of  Parliament  any  colour  for  doing  the  act  in  question, 
although  they  might  have  acted  illegally,  they  would  have  been 
entitled  to  notice  of  action.  The  sixty-ninth  section  limits  the 
time  during  which  the  persons  there  described  as  misbehaving 
themselves  can  be  apprehended,  viz.  the  hours  of  watch.  Here, 
it  does  not  appear  that  the  attempt  to  seize  the  dromedary  was 
made  during  the  hours  of  watch.  But  even  if  that  were  so,  this 
clause  enables  the  watchmen  and  patrolmen  to  apprehend  persons, 
not  animals,  and  persons  misbehaving  themselves.  I  think, 
[  *359j  ]  therefore,  under  this  *clause,  the  defendants  had  no  ground  for 
supposing  that  they  were  entitled  to  seize  the  dromedary  at  the 
time  when  they  attempted  so  to  do.  Considering  the  time 
limited  for  apprehending  offenders,  the  nature  of  the  offence 
described  in  the  Act  of  Parliament,  and  the  offenders,  I  think 
that  the  defendants  had  no  colour  for  supposing  that  they  were 
authorised  under  this  clause  to  do  the  act  which  they  did.  Then, 
as  to  the  ninety-ninth  section,  it  is  sufficient  to  observe,  that  the 
dromedary  was  not  in  the  streets  at  the  time  when  the  defen- 
dants attempted  to  remove  him,  and  I  doubt  much  whether 
the  exhibition  of  the  animal  in  the  streets  would  have  been  a 
nuisance  within  this  clause  of  the  Act  of  Parliament ;  but  I  am 
clearly  of  opinion,  that  in  this  case  the  commissioners  had  no 
authority  to  remove  the  dromedary  after  it  had  been  placed  in 
the  stable,  and,  of  course,  that  the  defendants  who  acted  under 
them  had  none.  I  think,  also,  not  only  that  they  had  no 
authority,  but  that  they  had  no  colour  or  reasonable  ground  for 
supposing  that  they  had  authority  to  act  as  they  did  ;  and,  con- 
sequently, the  rule  for  a  new  trial  must  be  made  absolute. 

Rule  absolute. 
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JAMES  TABLING  v.   BAXTER,  f  if**. 

(6  Barn.  &  Cress.  360—365;  S.  C.  9  Dowl.  &  Ry.  272 ;  5  L.  J.  K.  B.  164.)  [  360  ] 

A.,  on  the  4th  of  January,  agreed  to  sell  to  B.  a  stack  of  hay  for  the 
sum  of  145/.,  to  be  paid  on  the  4th  of  February,  the  same  to  be  allowed 
to  stand  on  A.'s  premises  until  the  1st  of  May.  A.  stipulated  that  the 
hay  should  not  be  cut  until  it  was  paid  for :  Held,  that  this  was  a 
contract  for  an  immediate  and  not  a  future  sale,  and  that  the  property 
in  the  hay  passed  by  it  immediately  to  the  buyer,  and  that  the  same 
having  been  subsequently  destroyed  by  fire,  the  loss  fell  upon  him. 

Assumpsit  to  recover  back  1452.  paid  by  the  plaintiff  to  the 
defendant's  use.  The  declaration  contained  counts  for  money 
had  and  received,  and  the  other  common  counts.  Plea,  general 
issue,  with  a  notice  of  set-off  for  goods  sold  and  delivered  and 
bargained  and  sold.  At  the  trial  before  Abbott,  Gh.  J.,  at  the 
London  sittings  after  Hilary  Term,  1826,  a  verdict  was  found  for 
the  plaintiff  for  145/.,  subject  to  the  opinion  of  this  Court  on  the 
following  case. 

On  the  4th  of  January,  1825,  the  plaintiff  bought  of  the  defen- 
dant a  stack  of  hay  belonging  to  the  defendant,  and  then  standing 
in  a  field  belonging  to  the  defendant's  brother.  The  note  signed 
by  the  defendant,  and  delivered  to  the  plaintiff  was  in  these 
words :  "I  have  this  day  agreed  to  sell  James  Tarling  a  stack  of 
hay,  standing  in  Canonbury  Field,  Islington,  at  the  sum  of  one 
hundred  and  forty-five  pounds,  the  same  to  be  paid  on  the  4th 
day  of  February  next,  and  to  be  allowed  to  stand  on  the  premises 
until  the  first  day  of  May  next."  And  the  following  note  was  signed 
by  the  plaintiff,  and  delivered  to  the  defendant.  "  I  have  this 
day  agreed  to  buy  of  Mr.  John  Baxter,  a  stack  of  hay,  standing 
in  Canonbury  Field,  Islington,  at  the  sum  of  145Z.,  the  same  to 
be  paid  on  the  4th  day  of  February  next,  and  to  be  allowed  to 
stand  on  the  premises  until  the  first  day  of  May  next,  the  same 
hay  not  to  be  cut  until  paid  for.  January  4th,  1825."  At  the 
meeting  at  which  the  notes  were  signed,  but  after  the  signature 
*  thereof,  the  defendant  said  to  the  plaintiff,  "You  will  particularly  [  *36i  ] 
oblige  me  by  giving  me  a  bill  for  the  amount  of  the  hay."  The 
plaintiff  rather  objected.  The  defendant's  brother,  S.  Baxter,  on 
the  8th  of  the  same  month  of  January,  took  a  bill  of  exchange 
t  Sale  of  Goods  Act,  1893,  s.  18,  r.  1,  s.  20. 
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Tabling  for  145/.  to  the  plaintiff,  drawn  upon  him  by  the  defendant,  dated 
Baxter.  the  4th  of  January,  1825,  payable  one  month  after  date,  which 
the  plaintiff  accepted.  The  defendant  afterwards  indorsed  it  to 
George  Baxter,  and  the  plaintiff  paid  it  to  one  Taylor,  the 
holder,  when  it  became  due.  The  stack  of  hay  remained  on  the 
same  field  entire  until  the  20th  of  January,  1825,  when  it  was 
accidentally  wholly  consumed  by  fire,  without  any  fault  or  neglect 
of  either  party. 

A  few  days  after  the  fire,  the  plaintiff  applied  to  the  defendant 
to  know  what  he  meant  to  do  when  the  bill  became  due;  the 
defendant  said,  "  I  have  paid  it  away,  and  you  must  take  it  up  to 
be  sure :  I  have  nothing  to  do  with  it,  why  did  you  not  remove 
the  hay  ?"  The  plaintiff  said,*'  he  could  not,  because  there  was  a 
memorandum  '  that  it  should  not  be  removed  until  the  bill  was 
paid ; '  would  you  have  suffered  it  to  be  removed  ? "  and  the 
defendant  said,  "  certainly  not."  The  defendant's  set-off  was  for 
the  price  of  the  hay  agreed  to  be  sold  as  aforesaid.  The  question 
for  the  opinion  of  the  Court  was,  whether  the  plaintiff  under  the 
circumstances  was  entitled  to  recover  the  sum  of  145/.  or  any 
part  thereof. 

Chitty  for  the  plaintiff.     *     *     * 

[  363  ]        Bayley,  J. : 

It  is  quite  clear  that  the  loss  must  fall  upon  him  in  whom  the 
property  was  vested  at  the  time  when  it  was  destroyed  by  fire. 
And  the  question  is,  in  whom  the  property  in  this  hay  was  vested 
at  that  time  ?  By  the  note  of  the  contract  delivered  to  the 
plaintiff,  the  defendant  agreed  to  sell  the  plaintiff"  a  stack  of  hay 
standing  in  Canonbury  Field  at  the  sum  of  145/.,  the  same  to  be 
[  '3tf4  ]  paid  for  on  the  4th  day  of  February  next,  and  *to  be  allowed  to 
stand  on  the  premises  until  the  first  day  of  May  next."  Now 
this  was  a  contract  for  an  immediate,  not  a  prospective  sale. 
Then  the  question  is,  in  whom  did  the  property  vest  by  virtue  of 
this  contract  ?  The  right  of  property  and  the  right  of  possession 
are  distinct  from  each  other  ;  the  right  of  possession  may  be  in 
one  person,  the  right  of  property  in  another.  A  vendor  may 
have  a  qualified  right  to  retain  the  goods  unless  payment  is  duly 
made,  and  yet  the  property  in  these  goods  may  be  in  the  vendee. 
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The  fact  in  this  case,  that  the  hay  was  not  to  be  paid  for  until  a  Tabling 
future  period,  and  that  it  was  not  to  be  cut  until  it  was  paid  for,  Baxter. 
makes  no  difference,  provided  it  was  the  intention  of  the  parties 
that  the  vendee  should,  by  the  contract,  immediately  acquire  a 
right  of  property  in  the  goods,  and  the  vendor  a  right  of  property 
in  the  price.  The  rule  of  law  is,  that  where  there  is  an  imme- 
diate sale,  and  nothing  remains  to  be  done  by  the  vendor  as 
between  him  and  the  vendee,  the  property  in  the  thing  sold  vests 
in  the  vendee,  and  then  all  the  consequences  resulting  from  the 
vesting  of  the  property  follow,  one  of  which  is,  that  if  it  be 
destroyed,  the  loss  falls  upon  the  vendee.  The  note  of  the  buyer 
imports  also  an  immediate,  perfect,  absolute  agreement  of  sale. 
It  seems  to  me  that  the  true  construction  of  the  contract  is,  that 
the  parties  intended  an  immediate  sale,  and  if  that  be  so,  the 
property  vested  in  the  vendee,  and  the  loss  must  fall  upon  him. 
The  rule  for  entering  a  nonsuit  must  therefore  be  made  absolute. 

Holroyd,  J. : 

I  think  that  in  this  case  there  was  an  immediate  sale  of  the 
hay,  accompanied  with  a  stipulation  on  the  part  of  the  vendee, 
that  he  would  not  cut  it  till  a  *given  period.  Now,  in  the  case  [  *365  ] 
of  a  sale  of  goods,  if  nothing  remains  to  be  done  on  the  part 
of  the  seller,  as  between  him  and  the  buyer,  before  the  thing 
purchased  is  to  be  delivered,  the  property  in  the  goods  imme- 
diately passes  to  the  buyer,  and  that  in  the  price  to  the  seller ; 
but  if  any  act  remains  to  be  done  on  the  part  of  the  seller,  then 
the  property  does  not  pass  until  that  act  has  been  done.  I  am  of 
opinion,  therefore,  in  this  case,  not  only  that  the  property  imme- 
diately passed  to  the  buyer  by  the  contract,  but  that  the  seller 
thereby  immediately  acquired  a  right  in  the  price  stipulated  to  be 
paid  for  the  goods,  although  that  was  not  to  be  paid  until  a  future 
day.  The  property  having  passed  to  the  vendee,  and  having 
been  accidentally  destroyed  before  the  day  of  payment,  the  loss 
must  fall  upon  him. 

LlTTLEDALE,  J.  I 

The  parties  on  the  4th  of  January  stipulated  for  the  sale  and 
purchase  of  a  stack  of  hay,  to  be  paid  for  in  a  month.     Thus  the 
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Tabling  case  would  have  stood,  but  for  the  note  of  the  contract  delivered 
Baxter.  to  the  buyer,  and  in  that  there  was  a  stipulation,  that  the  pur- 
chaser should  not  cut  until  the  money  was  paid,  but  the  property 
in  the  hay  had  already  passed  by  the  contract  of  sale  to  the 
purchaser,  and  the  latter  afterwards  merely  waived  his  right  to 
the  immediate  possession.  Then  the  property  having  passed  to 
the  buyer,  the  loss  must  fall  upon  him,  and,  consequently,  this 
rule  for  entering  a  nonsuit  must  be  made  absolute. 

Rule  absolute. 


^  CAMIDGE  v.  ALLENBY.f 

[  373  ]  (6  Bam.  &  Cress.  373—385  ;  S.  C.  9  Dowl.  &  By.  391 ;  5  L.  J.  K.  B.  95.) 

In  an  action  for  the  price  of  goods,  it  appeared  that  the  same  were 
sold  at  York  on  Saturday  the  10th  of  December,  1825,  and  on  the  same 
day,  at  three  o'clock  in  the  afternoon,  the  purchaser  delivered  to  the 
vendor,  as  and  for  a  payment  of  the  price,  certain  promissory  notes  of 
the  bank  of  D.  &  Co.  at  Huddersfield,  payable  on  demand  to  bearer. 
D.  &  Co.  stopped  payment  on  the  same  day  at  eleven  o'clock  in  the 
morning,  and  never  afterwards  resumed  their  payments ;  but  neither  of 
the  parties  knew  of  the  stoppage,  or  of  the  insolvency  of  D.  &  Co.  The 
vendor  never  circulated  the  notes,  or  presented  them  to  the  bankers  for 
payment ;  but  on  Saturday  the  17th,  he  required  the  purchaser  to  take 
back  the  notes,  and  to  pay  him  the  amount,  which  the  latter  refused  : 
Held,  under  these  circumstances,  that  the  vendor  of  the  goods  was 
guilty  of  laches,  and  had  thereby  made  the  notes  his  own,  and,  conse- 
quently, that  they  operated  as  a  satisfaction  of  the  debt. 

Assumpsit.  The  declaration  contained  counts  for  goods  sold 
and  delivered,  and  the  common  money  counts.  Plea,  non  assumpsit. 
At  the  trial  before  Hullock,  B.,  at  the  York  Lent  Assizes,  1826,  a 
verdict  was  found  for  the  plaintiff  for  24Z.,  subject  to  the  opinion 
of  this  Court  on  the  following  case  : — 

This  action  was  commenced  to  recover  the  sum  of  242.  alleged 
to  be  due  from  the  defendant  to  the  plaintiff  for  a  quantity  of 
corn  sold  and  delivered  by  the  plaintiff  to  the  defendant  at  York, 
in  the  morning  of  Saturday  the  10th  day  of  December,  1825.  On 
[  *374  ]  the  same  day,  at  *three  o'clock  in  the  afternoon,  the  defendant 
delivered  to  the  plaintiff  at  York,  and  the  latter  then  and  there 

t  See  note  to  Swimjarrf  v.  Bowes,  17  R.  R.  274.— R.  C. 
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received  as  and  for  a  payment  of  the  price  of  the  corn,  four     Camidoe 
promissory  notes  for  51.  each,  and  four  such  notes  for  11.  each,     allenby. 
of  the  bank  of  Messrs.  Dobson  and  Son,  bankers  at  Huddersfield, 
in  the  county  of  York.     The  notes  were  in  the  following  form, 
and  the  defendant's  name  was  not  written  upon  them  : — 

"  No.  Huddersfield  Old  Bank  51. 

"  I  promise  to  pay  the  bearer  on  demand  51.  value 
received,  1st  day  of  July,  1828. 

"  Entered,  &c.  "  For  John  Dobson  and  Sons. 

"51.  "W.  Dobson." 

At  eleven  o'clock  in  the  forenoon  of  the  same  10th  of  December, 
Dobson  and  Sons  stopped  payment,  having  on  the  same  morning 
and  up  to  that  hour  paid  all  demands  made  upon  them.  They 
never  afterwards  resumed  their  payments,  and  shortly  afterwards 
became  bankrupts,  and  the  plaintiff  never  received  any  part  of 
the  amount  due  on  the  notes.  Huddersfield  is  distant  from  York 
about  forty  miles,  and  from  Lay  thorn,  the  plaintiff's  residence, 
fifty-two  miles.  At  the  time  when  the  above  notes  were  paid  by 
the  defendant  to  the  plaintiff,  neither  of  them  knew  that  Dobson 
and  Sons  had  stopped  payment  or  were  insolvent.  The  plaintiff 
never  circulated  the  notes,  nor  did  he  ever  present  them  to  Dobson 
and  Sons,  the  makers,  for  payment ;  but  on  Saturday  the  17th 
of  the  same  month  of  December,  the  plaintiff  required  the  defen- 
dant to  receive  back  the  notes,  and  to  pay  him  the  amount  of 
them,  which  the  defendant  then  and  ever  since  has  refused  to  do. 

[After  argument :] 

Bayley,  J. :  [  381  ] 

I  think  that  the  defendant  in  this  case  is  entitled  to  the  judg- 
ment of  the  Court.  One  short  observation  disposes  of  Warrington 
v.  Furber,\  and  Swinyard  v.  Bowes ,J  the  authorities  cited  to 
shew  that  it  was  not  necessary  in  this  case  to  prove  presentment 
for  payment.  In  those  cases,  the  person  insisting  on  the  want 
of  presentment  was  not  a  party  to  the  bill ;  but  here  the  defendant 
was  a  party  to  the  notes,  for  they  were  payable  to  the  bearer  on 

t  8  East,  242.  \  17  R.  R.  274  (5  M.  &  S.  72). 
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camidgk  demand,  and  he  was  the  holder  of  them,  and  when  such  notes 
Allenby.  are  passed  from  hand  to  hand,  the  person  taking  them  must 
trace  his  right  through  the  former  holder.  If  the  notes  had  been 
given  to  the  plaintiff  at  the  time  when  the  corn  was  sold,  he 
[  *382  ]  rould  have  had  no  remedy  upon  them  against  *the  defendant. 
The  plaintiff  might  have  insisted  upon  payment  in  money.  But 
if  he  consented  to  receive  the  notes  as  money,  they  would  have 
been  taken  by  him  at  his  peril.  If  indeed  he  could  shew  fraud 
or  knowledge  of  the  maker's  insolvency  in  the  payer,  then  it 
would  be  wholly  immaterial  whether  they  were  taken  at  the  time 
of  sale  or  afterwards.  Here  the  notes  were  given  to  him  in  pay- 
ment subsequently,  and  the  question  is,  whether  they  operate  as 
a  discharge  of  the  debt  due  to  the  plaintiff  in  respect  of  the  com. 
The  rule  as  to  all  negotiable  instruments  is,  that  if  they  are  taken 
in  payment  of  a  pre-existing  debt,  they  operate  as  a  discharge  of 
that  debt,  unless  the  party  who  holds  the  instrument  does  all  that 
the  law  requires  to  be  done,  in  order  to  obtain  payment  of  them. 
Then  the  question  is,  what  it  was  the  duty  of  the  plaintiff  to  do 
in  order  to  obtain  payment  of  these  notes.  They  were  intended 
for  circulation.  But  I  think  that  he  was  not  bound  immediately 
to  circulate  them,  or  to  send  them  into  the  bank  for  payment ; 
but  he  was  bound,  within  a  reasonable  time  after  he  had  received 
them,  either  to  circulate  them  or  to  present  them  for  payment. 
Now  here  it  is  conceded,  that  if  there  had  not  been  any  insolvency 
of  the  bankers,  the  notes  should  have  been  circulated  or  presented 
for  payment  on  the  Monday.  It  is  clear  that  the  plaintiff  on  that 
day  might  have  had  knowledge  that  the  bankers  had  stopped  pay- 
ment, and  having  that  knowledge,  if  presentment  was  unnecessary, 
he  had  then  another  duty  to  perform.  In  consequence  of  the 
negotiable  nature  of  the  instruments,  it  became  his  duty  to  give 
notice  to  the  party  who  paid  him  the  notes,  that  the  bankers  had 
become  insolvent,  and  that  he  the  plaintiff  would  resort  to  the 
[  *383  ]  defendant  for  payment  of  the  notes ;  and  it  would  *then  have 
been  for  the  defendant  to  consider  whether  he  could  transfer  the 
loss  to  any  other  person,  for  unless  he  had  been  guilty  of  negligence, 
he  might  perhaps  have  resorted  to  the  person  who  paid  him  the 
notes.  That  party  would,  however,  be  discharged  if  he  received 
no  notice  of  non-payment,  or  of  the  insolvency  of  the  bankers  till 
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a  week  after  he  had  paid  them  to  the  defendant.     The  neglect,     Camidgb 

therefore,  on  the  part  of  the  plaintiff  to  give  to  the  defendant     allenby. 

notice  of  the  insolvency  of  the  bankers,  may  have  been  prejudicial 

to  the  defendant.     The  law  requires  that  the  party  on  whom  the 

loss  is  to  be  throwrn,  should  have  notice  of  non-payment,  in  order 

to  enable  him  to  exercise  his  judgment  whether  he  will  take  legal 

measures  against  other  parties  to  the  bill  or  note.     Now  here,  if 

the  notes  had  been  returned  on  the  Tuesday  to  the  defendant,  he 

might  have  taken  steps  against  the  banker?,  and  he  had  a  right 

to  exercise  his  judgment  whether  he  would  do  so  or  not,  although 

they  had  stopped ;  or  he  might  have  had  a  remedy  against  the 

person  who  had  paid  him  the  notes.     It  may  be  hard  in  some 

cases  that  the  entire  loss  should  fall  upon  any  one  individual,  but 

it  is  a  general  rule  applicable  to  negotiable  instruments,  and  not 

to  be  relaxed  in  particular  instances,  that  the  holder  of  such  an 

instrument  is  to  present  promptly,  or  to  communicate  without 

delay  notice  of  non-payment,  or  of  the  insolvency  of  the  acceptor 

of  a  bill  or  the  maker  of  a  note,  for  a  party  is  not  only  entitled  to 

knowledge  of  insolvency,  but  to  notice  that  in  consequence  of  such 

insolvency  he  will  be  called  upon  to  pay  the  amount  of  the  bill  or 

note.     The  case  of  Beechiny  v.  Gower\  is  an  answer  to  the  whole 

of  the  argument  for  the  plaintiff,  founded  upon  the  fact,  that  the 

notes  were  paid  away  after  the  bank  had  stopped.     For  these 

reasons   I  am  of  opinion  that  the  plaintiff  is  *not  entitled  to       [  *384  ] 

recover,  and  that  a  judgment  of  nonsuit  ought  to  be  entered. 

Holroyd,  J. : 

I  think  that,  under  the  circumstances  of  this  case,  the  plaintiff 
is  not  entitled  to  recover.  The  notes  were  paid  by  the  defendant 
and  received  by  the  plaintiff  as  money,  and  having  been  paid  and 
received  as  money,  and  both  parties  being  innocent,  and  the  notes 
being  what  they  imported  to  be,  it  seems  to  me  that  they  must, 
according  to  the  case  of  Miller  v.  Race,l  operate  as  payment. 
But  without  deciding  that  the  plaintiff  was  debarred  in  the  first 
instance  from  electing  to  consider  them  either  as  negotiable  instru- 
ments, or  as  money,  I  think  they  operated  as  payment,  and  that 
the  plaintiff,  by  not  taking  due  steps  to  obtain  payment,  lost  his 
t   17  R.  R.  644  (Holt,  N.  P.  313).  \  1  Burr.  452. 
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camidge     right  to  return  them  to  the  party  from  whom  he  received  them  ; 

allenby.  for  although  bills  and  notes,  delivered  as  satisfaction  of  a  debt, 
do  not  in  general  operate  as  a  satisfaction,  unless  they  turn  out 
to  be  valuable,  yet  the  case  is  otherwise  if  due  steps  are  not  taken 
to  obtain  payment  from  the  party  who  is  in  the  first  instance 
bound  to  pay  them.  The  instruments  in  question  are,  in  point 
of  law,  promissory  notes,  and  therefore  due  diligence  ought  to 
have  been  used  to  obtain  payment,  and  if  payment  had  been 
refused,  notice  ought  to  have  been  given  of  that  refusal.  Now, 
here  the  notes  were  not  presented  for  payment.  It  is  true,  that 
at  the  time  when  the  plaintiff  ought  to  have  presented  them  for 
payment,  the  bankers  had  become  insolvent ;  but  that  being  so, 
the  plaintiff  ought  then,  at  all  events,  to  have  given  notice  to  the 
defendant  that  the  bankers  had  become  insolvent ;  and  that  he, 

[  *385  ]  the  plaintiff,  *therefore  required  him,  the  defendant,  to  pay  them. 
Not  having  done  so,  I  think  the  plaintiff  is  not  entitled  to  recover. 

LlTTLEDALE,  J.  : 

I  think  the  plaintiff  is  not  entitled  to  recover.  If  the  notes 
were  taken  as  negotiable  instruments,  then  they  were  taken 
subject  to  a  condition,  that  the  holder  would  do  all  that  was 
required  to  obtain  payment  in  that  case  ;  and  they  ought  to  have 
been  presented  for  payment  within  a  reasonable  time,  or  at  least 
notice  of  the  insolvency  of  the  bankers  ought  to  have  been  given 
to  the  defendant.  If  they  were  taken  as  money,  absolutely  and 
without  any  condition,  then  the  plaintiff  took  them  for  whatever 
they  might  be  worth.  It  would  be  otherwise  if  they  were  forged, 
for  then  they  would  not  be  what  they  purported  to  be.  But  here„ 
they  were  what  they  purported  to  be.  I  think  that  there  is  no 
guarantee  implied  by  law  in  the  party  passing  a  note  payable  on 
demand  to  bearer,  that  the  maker  of  the  note  is  solvent  at  the 
time  when  it  is  so  passed. 

Judgment  of  nonsuit. 
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KOHDE  and   Others  v.  THWAITES.f  iw. 

(6  Bam.  &  Cress.  388—393 ;  S.  C.  9  Dowl.  &  Ry.  293 ;  5  L.  J.  K.  B.  163.)  [  388  -| 

A.  having  in  his  warehouse  a  quantity  of  sugar  in  bulk,  more  than 
sufficient  to  fill  twenty  hogsheads,  agreed  to  sell  twenty  hogsheads  to 
B.,  but  there  was  no  note  in  writing  of  the  contract  sufficient  to  satisfy 
the  Statute  of  Frauds.  Four  hogsheads  were  delivered  to  and  accepted 
by  B.  A.  filled  up  and  appropriated  to  B.  sixteen  other  hogsheads,  and 
informed  him  that  they  were  ready,  and  desired  him  to  take  them  away. 
B.  said  he  would  take  them  as  soon  as  he  could :  Held,  that  the  appro- 
priation having  been  made  by  A.,  and  assented  to  by  B.,  the  property 
in  the  sixteen  hogsheads  thereby  passed  to  the  latter,  and  that  their 
value  might  be  recovered  by  A.  under  a  count  for  goods  bargained  and 
sold. 

Declaration  stated,  that  on  the  3rd  December,  1825,  the 
defendant  bargained  for  and  bought  of  the  plaintiffs,  and  the 
plaintiffs,  at  the  request  of  the  defendant,  sold  to  him  certain 
goods,  to  wit,  twenty  hogsheads  of  sugar,  at  56*.  6d.  per  cwt.,  to 
be  delivered  *by  the  plaintiffs  to  the  defendant  upon  request,  and  [  *389  ] 
to  be  paid  for  at  the  expiration  of  two  months  then  following ; 
and  in  consideration  thereof,  and  that  the  plaintiffs,  at  the  like 
request  of  the  defendant,  had  undertaken  and  faithfully  promised 
the  defendant  to  deliver  the  goods  to  him,  he,  the  defendant, 
undertook  and  faithfully  promised  the  plaintiffs  to  accept  the 
goods  when  he  should  be  requested,  and  to  pay  them,  the 
plaintiffs,  for  the  same,  at  the  expiration  of  the  said  credit. 
Averment,  that  the  price  of  the  goods  amounted  to  a  certain 
sum,  to  wit,  &c,  and  that  although  the  plaintiffs  had  always  been 
ready  and  willing  to  deliver  the  goods  to  the  defendant,  and 
requested  him  to  accept  the  same,  and  although  the  credit  had 
expired,  yet  the  defendant  did  not,  nor  would,  at  the  time  when 
he  was  so  requested,  or  any  time  before  or  afterwards,  accept  the 
goods  or  pay  the  plaintiffs,  or  either  of  them,  for  the  same,  but 
refused  so  to  do.  There  was  then  an  indebitatus  count  for  goods 
bargained  and  sold.  The  defendant  suffered  judgment  to  go  by 
default.  Upon  the  execution  of  the  writ  of  inquiry  the  plaintiffs 
proved  that  a  contract  for  the  sale  of  twenty  hogsheads  of  sugar 

t  Sale  of  Goods  Act,  1893  (56  &  57  too  fine  to  omit  any  of  the  cases. 
Vict.  c.  71)  s.  18,  Rules  2  and  5.  The  Compare  with  the  above,  Atkinson  v. 
distinctions  by  way  of  illustration  are      Bell  (1828)  8  B.  &  C.   277.— R.  C. 
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Rohde  was  made  on  the  3rd  of  December,  1825,  at  56*.  6d.  per  cwt.,  but 
thwaiteb.  there  was  no  sufficient  note  in  writing  to  satisfy  the  Statute  of 
Frauds.  On  that  day  the  plaintiff  had  in  his  warehouse  on  the 
floor,  in  bulk,  a  much  larger  quantity  of  sugar  than  would  be 
required  to  fill  up  twenty  hogsheads,  but  no  part  of  it  was  in 
hogsheads.  The  defendant  saw  the  sugar  in  this  state  in  the 
plaintiffs'  warehouse,  and  then  made  the  contract  in  question. 
Four  hogsheads  were  filled  up  and  delivered  to  the  defendant  on 
the  10th  of  December,  and  a  few  days  afterwards  the  plaintiffs 
[  *390  ]  filled  up  the  remaining  sixteen  *hogsheads,  and  gave  notice  to 
the  defendant  that  they  were  ready,  and  required  him  to  take 
them  away ;  he  said  he  would  take  them  as  soon  as  he  could. 
They  were  not  weighed  till  February,  1826,  when  the  plaintiffs 
delivered  a  bill  of  parcels  to  the  defendant.  The  plaintiffs  added 
to  the  bulk,  from  time  to  time,  as  sales  were  made,  and  it  did  not 
very  distinctly  appear  whether  the  sixteen  hogsheads  were  filled 
wholly  with  the  same  sugar  which  was  in  the  warehouse  on  the  3rd 
of  December  when  the  contract  was  made.  The  four  hogsheads 
which  were  first  delivered  were  filled  with  that  sugar.  It  was 
admitted  that  there  was  sufficient  evidence  of  a  sale  of  the  four 
hogsheads,  inasmuch  as  there  was  an  acceptance  of  them  by  the 
defendant.  No  contract  in  writing  sufficient  to  satisfy  the  Statute 
of  Frauds  having  been  proved,  it  was  insisted  that  there  was  no 
evidence  of  any  contract  of  sale  of  the  sixteen  hogsheads  of  sugar, 
and  that  the  plaintiff  could  only  recover  for  the  four  hogsheads 
which  had  been  actually  delivered;  but  the  jury,  under  the 
direction  of  the  under  sheriff,  found  a  verdict  for  the  value  of  the 
twenty  hogsheads.  A  rule  nisi  for  setting  aside  the  writ  of 
inquiry  having  been  obtained  by  Hutchinson  in  Trinity  Term 
[and  having  been  argued], 

[  3D2  ]        Bayley,  J. : 

Where  a  man  sells  part  of  a  large  parcel  of  goods,  and  it  is  at 
his  option  to  select  part  for  the  vendee,  he  cannot  maintain  any 
action  for  goods  bargained  and  sold,  until  he  has  made  that 
selection  ;  but  as  soon  as  he  appropriates  part  for  the  benefit  of 
the  vendee,  the  property  in  the  article  sold  passes  to  the  vendee, 
although  the  vendor  is  not  bound  to  part  with  the  possession 
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until  he  is  paid  the  price.  Here  there  was  a  bargain,  by  which  Rohdb 
the  defendant  undertook  to  take  twenty  hogsheads  of  sugar,  to  be  thwaites. 
prepared  or  filled  up  by  the  plaintiffs.  Four  were  delivered ;  as 
to  them  there  is  no  question,  but  as  to  the  sixteen  it  is  said,  that 
as  there  was  no  note  or  memorandum  of  a  contract  in  writing 
sufficient  to  satisfy  the  Statute  of  Frauds,  there  was  no  valid  sale 
of  them ;  and  that  the  plaintiffs  in  their  declaration  having 
stated  their  claim  to  arise  by  virtue  of  a  bargain  and  sale,  cannot 
recover  for  more  than  the  four  hogsheads  which  were  actually 
delivered  to  and  accepted  by  the  defendant;  that  in  order  to 
recover  for  the  others  they  ought  to  have  declared  specially,  that, 
in  consideration  that  the  plaintiffs  would  sell,  the  defendants 
promised  to  accept  them.  In  answer  to  this,  it  is  said,  that  there 
was  an  entire  contract  for  twenty  hogsheads,  and  that  the  defen- 
dant, by  receiving  four,  had  accepted  part  of  the  goods  sold 
within  the  meaning  of  the  seventeenth  section  of  the  Statute  of 
Frauds.  In  fact,  the  plaintiffs  did  appropriate,  for  the  benefit  of 
the  defendant,  sixteen  hogsheads  of  sugar,  and  they  communicated 
to  the  defendant  that  they  had  so  appropriated  them,  and  desired 
him  to  take  them  away ;  and  the  latter  adopted  that  act  of  the 
plaintiffs,  and  said  he  would  send  for  them  as  soon  as  he  could. 
I  am  of  opinion,  that  by  reason  of  that  appropriation  made  by 
*the  plaintiffs,  and  assented  to  by  the  defendant,  the  property  in  [  *3^3  ] 
the  sixteen  hogsheads  of  sugar  passed  to  the  vendee.  That  being 
so,  the  plaintiffs  are  entitled  to  recover  the  full  value  of  the 
twenty  hogsheads  of  sugar,  under  the  count  for  goods  bargained 
and  sold.  The  rule  for  setting  aside  this  writ  of  inquiry  must 
therefore  be  discharged. 

Holroyd,  J.  : 

The  sugars  agreed  to  be  sold  being  part  of  a  larger  parcel,  the 
vendors  wTere  to  select  twenty  hogsheads  for  the  vendee.  That 
selection  was  made  by  the  plaintiffs,  and  they  notified  it  to  the 
defendant,  and  the  latter  then  promised  to  take  them  away. 
That  is  equivalent  to  an  actual  acceptance  of  the  sixteen  hogs- 
heads by  the  defendant.  That  acceptance  made  the  goods  his 
own,  subject  to  the  vendor's  lien  as  to  the  price.  If  the  sugars 
had  afterwards  been  destroyed  by  fire,  the  loss  must  have  fallen 
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rohde  on  the  defendant.  I  am  of  opinion  that  the  selection  of  the 
Thwaites.  sixteen  hogsheads  by  the  plaintiffs,  and  the  adoption  of  that  act 
by  the  defendant,  converted  that  which  before  was  a  mere  agree- 
ment to  sell  into  an  actual  sale,  and  that  the  property  in  the 
sugars  thereby  passed  to  the  defendant ;  and,  consequently,  that 
[the  plaintiffs  are]  entitled  to  recover  to  the  value  of  the  whole 
under  the  count  for  goods  bargained  and  sold. 

Littledale,  J.  concurred. 

Rule  discharged. 


is27.  COLLING,   Gent.,   One,   &c.   v.  TBEWEEK. 

[1*94  ]  (6  Barn.  &  Cress.  394—400 ;  S.  C.  9  Dowl.  &  Ry.  456  ;  5  L.  J.  K.  B.  132.) 

A  copy  of  an  attorney's  bill,  not  signed  by  the  attorney,  the  original 
of  which,  duly  signed,  has  been  delivered  to  the  defendant,  is  admissible 
in  evidence,  without  proof  of  notice  to  produce  the  original. 

This  was  an  action  of  assumpsit  brought  to  recover  the  amount 
of  an  attorney's  bill.  The  cause  was  undefended ;  and  at  the 
trial  before  Littledale,  J.  at  the  Summer  Assizes  for  the  county 
of  Devon,  1826,  it  appeared  that  the  plaintiff  had  not  given  the 
defendant  notice  to  produce  the  bill  delivered  to  him,  but  a  witness 
proved  that  the  bill  so  delivered  was  signed  by  the  plaintiff ;  and 
then  produced  a  paper,  which  he  swore  to  be  a  copy  of  the  bill 
delivered ;  and  the  plaintiff  himself  offered,  at  the  trial,  to  sign 
the  copy  then  produced.  The  paper,  however,  was  not  signed 
by  the  plaintiff  himself,  but  there  was  a  copy  of  the  plaintiff's 
signature  made  by  the  witness.  The  evidence  was  rejected,  on 
the  ground  that  the  copy  was  not  admissible  in  evidence,  notice 
not  having  been  given  to  the  defendant  to  produce  the  original ; 
and  that,  at  all  events,  it  was  no  evidence  of  a  bill  signed  by  the 
plaintiff  having  been  delivered.  The  plaintiff  gave  evidence  that 
the  charges  were  reasonable,  and  that  the  business  charged  for 
had  been  done  at  the  request  and  on  account  of  the  defendant. 
The  learned  Judge  nonsuited  the  plaintiff,  but  reserved  liberty 
to  the  plaintiff  to  move  to  enter  a  verdict  for  the  amount  proved. 
A  rule  nisi  having  been  obtained  for  that  purpose  on  two  grounds; 
first,  that  the  bill  delivered  to  the  defendant  was  a  notice  to  him 
of  the  amount  of  the  plaintiff's  demand,  and  of  his  intention  to 


vol.  xxx.]         1827.     K.  B.     6  B.  &  C.  894—896.  367 


enforce  payment  by  action,  unless  the  defendant  *had  the  bill  Colling 

taxed;  and,  secondly,   assuming  it  not  to  be  a  notice,  it  was  tbeweek. 

competent  to  the  plaintiff  at  the  trial  to  sign  the  copy  produced  [  *395  ] 
in  evidence,  and  thereby  to  make  it  a  duplicate  original, 

Carter  and  Tucker  now  shewed  cause  : 

The  cases  establish  that  a  duplicate  original  may  be  given  in 
evidence  without  any  notice  to  produce  the  counterpart.  But 
the  words  "  duplicate  original "  imply  a  contemporary  writing. 
In  Philipson  v.  Chase\  Lord  Ellenborouoh  says,  "  If  there  be 
two  contemporary  writings  the  counterparts  of  each  other,  one 
of  which  is  delivered  to  the  opposite  party,  and  the  other  pre- 
served, as  they  may  both  be  considered  as  originals,  and  they 
have  equal  claims  to  authenticity,  the  one  which  is  preserved 
may  be  received  in  evidence  without  notice  to  produce  the  one 
which  was  delivered ; "  and  he  intimated  that  that  must  have 
been  the  ground  on  which  Anderson  v.  May  I  was  decided.  In 
this  case  the  paper  produced  was  a  copy  made  from  the  bill 
delivered  to  the  defendant ;  it  was  not  therefore  a  duplicate 
original.  The  term  "original"  imports  an  instrument  of  the 
same  character.  If  both  instruments  were  original,  the  delivery 
of  either  of  them  to  the  defendant  would  have  been  sufficient  to 
entitle  the  plaintiff  to  maintain  this  action  at  the  expiration  of  a 
month ;  but  that  which  was  not  signed  clearly  would  not  have 
entitled  the  plaintiff  to  maintain  the  action,  and  consequently  it 
cannot  have  been  an  original.  The  plaintiff  could  not  at  the 
trial  by  signing  the  copy  make  it  evidence.  He  was  bound  to 
prove  by  legal  evidence  the  delivery  of  a  bill,  signed  by  him,  to 
the  defendant,  *one  month  before  action  brought.  That  could  [  *396  ] 
only  be  done  by  the  production  of  the  bill  so  signed,  or  of  a 
duplicate  original  signed  one  month  before  action  brought,  or  by 
giving  the  defendant  notice  to  produce  the  original,  and  on  his 
failure  so  to  do,  by  producing  a  copy. 

Wright,  contra  : 

Philipson  v.  Chased  is  not  in  point,  for  there  no  copy  of  the  bill 
was  either  proved  to  have  been  made  or  produced  in  evidence, 

t  11  It.  It.  678  (2  Camp,  110).  \  2  Bos.  &  P.  237. 
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Colling  but  the  proof  attempted  to  be  given  of  the  delivery  of  the  bill 
Treweek.  was  by  reading  the  items  of  charge  from  the  plaintiff's  books, 
from  which  the  bill  was  stated  to  have  been  copied ;  but  here  a 
bill  was  made  out  and  proved  at  the  trial  to  have  been  signed  by 
the  plaintiff  and  delivered  to  the  defendant,  and  a  copy  of  that 
bill  and  of  the  plaintiff's  signature  to  it,  was  produced  in  evidence. 
This  bill,  delivered  under  the  23rd  section  of  the  Act  2  Geo.  II.  c.  23, 
may  be  considered  a  notice  to  the  defendant  of  the  amount  of  the 
plaintiff's  demand ;  and  then  the  copy  produced  was  evidence, 
according  to  the  doctrine  laid  down  in  the  cases  cited,  and  par- 
ticularly in  the  case  of  Kine  v.  Beaumont  A  There  two  of  the 
learned  Judges  are  stated  to  have  said  that  there  was  not  any 
difference  between  a  duplicate  original,  and  a  copy  made  at  the 
time  and  authenticated  on  oath.  Andersonv.  May*  is  anauthority 
expressly  in  point,  that  this  evidence  was  sufficient  without  giving 
the  defendant  notice  to  produce  the  bill  delivered  to  him ;  and  it 
does  not  appear  in  that  case,  that  the  copy  produced  in  evidence 
had  the  signature  of  the  plaintiff ;  but  assuming  it  to  be  necessary 
[  *397  ]  *that  the  bill  produced  in  evidence,  as  well  as  that  delivered  to 
the  defendant,  should  be  signed  by  the  plaintiff,  in  a  case  where 
notice  has  not  been  given  to  produce  the  original,  the  plaintiff  is 
entitled  to  have  this  nonsuit  set  aside,  and  a  verdict  for  the  full 
amount  of  his  bill  entered  against  the  defendant,  because  he 
offered  at  the  trial  to  sign  it,  and  to  make  it  a  duplicate  of  the 
bill  delivered ;  and  the  witness  on  such  signature  being  added, 
would  have  proved  it  to  be  a  duplicate.  By  a  general  order  of 
the  Court  of  Chancery  of  the  12th  August,  1809,  relating  to 
bankrupt  petitions,  it  is  required  that  the  signature  of  each  person 
signing  as  a  petitioner,  shall  be  attested  by  the  petitioner's  actually 
presenting  the  petition;  and  in  Ex  parte  Wcston%  it  was  held 
that  a  bankrupt  petition  signed  by  the  agent  of  the  attorney  who 
presented  the  petition,  was  not  a  sufficient  compliance  with  the 
order ;  but  the  attorney  and  petitioner  being  in  Court  when  the 
objection  was  made,  they  were  permitted  to  sign  the  petition, 
and  the  objection  was  then  obviated.  And  this  is  not  doing  more 
in  principle  than  is  done  by  allowing  instruments  to  be  stamped 

t  24   R.   R.    678  (3  Brod.    &    B.  t  2  Bos.  &  P.  237. 
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after  they  have  been  executed  by  the  parties,  and  when  the      Colling 
proper  stamps  cannot  be  impressed  upon  them  without  payment     tbewkek. 
of  a  penalty,  or  by  allowing  releases  at  trials  at  Nisi  Prius,  after 
a  witness  has  been  called  and  rejected  on  the  ground  of  interest. 

Cur.  adv.  vult. 

Bayley,  J. : 

This  was  an  action  brought  to  recover  the  amount  of  an 
attorney's  bill.  There  was  a  nonsuit  on  the  ground  that  a  copy 
of  the  bill  could  not  be  received  in  evidence  because  the  plaintiff 
had  not  given*  the  defendant  notice  to  produce  the  original  bill  [  *S98  ] 
delivered  to  him.  A  rule  was  obtained  for  entering  a  verdict  for 
the  plaintiff  on  two  grounds,  first,  that  it  was  not  necessary  to  give 
any  notice  to  produce  the  bill  delivered  to  the  plaintiff,  because 
that  bill  itself  was  a  notice,  and  that  it  was  not  necessary  in  any 
case  to  give  notice  to  produce  a  notice.  Secondly,  that  the  witness 
who  proved  the  delivery  of  the  bill  to  the  defendant,  having  proved 
also  that  he  made  this  copy  of  the  bill  and  of  the  plaintiff's  signa- 
ture to  it,  which  copy,  if  it  had  been  signed  by  the  plaintiff,  would  , 
have  been  a  duplicate  original,  and  the  plaintiff  at  the  trial  having 
offered  to  sign  the  copy,  it  was  insisted  that  he  ought  to  have  been 
permitted  to  do  so,  and  that  if  he  had  it  would  then  have  been 
admissible  evidence.  Our  opinion  is  not  founded  upon  the  latter 
ground,  but  we  think  that  notice  to  produce  the  bill  delivered  to 
the  defendant  was  not  necessary  in  this  case,  because  the  bill 
delivered  to  him  was  in  the  nature  of  a  notice.  There  are  three 
descriptions  of  cases  where  notice  to  produce  an  instrument  is 
unnecessary ;  first,  where  the  instrument  produced  and  that  to  be 
proved  are  duplicate  originals  ;  secondly,  where  the  instrument  to 
be  proved  is  a  notice  ;  as  a  notice  to  quit,  or  a  notice  of  the  dis- 
honour of  a  bill  of  exchange.  In  Kine  v.  Beaumont,  t  the  Court 
of  Common  Pleas,  after  consulting  the  Judges  of  the  other  Courts, 
held  that  the  copy  of  an  original  letter  giving  notice  of  the  dis- 
honour of  a  bill  was  admissible  without  notice  to  produce  the 
original  letter,  and  Dallas,  Ch.  J.  there  said,  that  he  could  not 
see  any  great  difference  between  a  duplicate  original  and  a  copy 
made  at  the  time.    The  third  case  is  where,  from  the  nature  of 

t  24  B.  B.  678  (3  Brod.  &  B.  288). 
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Colling  the  suit,  the  opposite  party  must  *know  that  he  is  charged  with 
TreVeek.  possession  of  the  instrument.  Thus,  in  an  action  of  trover  for  a 
[  *399  ]  bond  or  note,  parol  evidence  of  the  instrument  may  be  given 
although  no  previous  notice  be  proved.  Our  opinion  in  this  case 
is  founded  upon  this,  that  the  bill  delivered  one  month  before 
action  brought  is  substantially  in  the  nature  of  a  notice  to  the 
defendant  of  the  amount  of  the  plaintiff's  demand,  and  that  he 
will  enforce  that  demand  by  action  unless  the  defendant  proceeds 
to  tax  his  bill  under  the  statute.  The  statute  2  Geo.  II.  c.  28, 
says,  that  no  attorney  shall  commence  any  action  for  the  recovery 
of  fees,  &c.  until  the  expiration  of  one  month  or  more  after  such 
attorney  shall  have  delivered  to  the  parties,  to  be  charged  there- 
with, a  bill  of  such  fees,  &c,  which  bill  shall  be  subscribed  with 
the  proper  hand  of  such  attorney ;  and  it  then  enacts,  "  that  the 
bill  may  be  taxed  upon  application  of  the  party  chargeable  by 
such  bill,  and  upon  his  submission  to  pay  the  whole  sum  that 
upon  taxation  shall  appear  to  be  due."  As  no  action,  therefore, 
can  be  brought  by  an  attorney  to  recover  the  amount  of  his  bill 
until  the  expiration  of  one  month  after  he  shall  have  delivered  to 
the  party  to  be  charged,  a  bill  of  his  fees,  &c. ;  the  delivery  of  such 
a  bill  must,  in  effect,  be  a  notice  to  the  party  sought  to  be  charged, 
that  unless  he  pays  the  amount  or  proceeds  to  tax  the  bill  pursuant 
to  the  provisions  of  the  statute,  the  attorney  will  bring  an  action 
to  recover  the  amount,  and  when  such  a  bill  has  been  delivered 
and  an  action  is  afterwards  brought  by  the  attorney,  it  is  brought 
in  pursuance  of  the  notice.  Besides,  this  case  may,  perhaps, 
fairly  be  considered  as  falling  within  that  class  of  cases  where 
notice  to  produce  has  been  held  to  be  unnecessary,  viz.  on  the 
ground,  that  from  the  nature  of  the  suit  the  opposite  party  must 
[  *400  ]  know  that  he  is  charged  *with  possession  of  the  instrument.  For 
here,  from  the  very  nature  of  the  suit,  the  defendant  must  have 
known  that  the  plaintiff  sought  to  recover  the  amount  of  that  bill 
which  had  been  delivered  to  him,  and  which,  in  the  ordinary 
course  of  things,  must  be  in  his  possession.  We  do  not  proceed 
altogether  without  authority  on  this  point.  In  Anderson  v.  May\ 
a  copy  of  an  attorney's  bill,  the  original  of  which  had  been 
delivered  to  the  defendant,  was  held  to  be  admissible  in  evidence 

t  2  Bos.  &  P.  237. 
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without  proof  of  notice  to  produce  the  original.    Prom  the  report      Colling 

of  that  case  in  3  Esp.,  it  may  be  collected  that  the  bill  delivered     tbewebk. 

was  not  made  at  the  same  time  with  the  copy,  for  Shepherd,  Serjt., 

states  that  the  one  produced  was  not  a  copy  of  the  other,  but  a 

duplicate  original,  the  two  having  been  copied  from  the  books  of 

the  plaintiff.     In  PhUipson  v.  Chase\  Lord  Ellbnborough  seems 

to  have  thought  that  the  decision  in  Anderson  v.  May  proceeded 

on  the  ground  that  they  were  contemporary  writings.    But  having 

ascertained,  as  we  think,  satisfactorily,  that  the  instrument  given 

in  evidence  in  that  case  was .  not  made  contemporaneously  with 

that  which  was  delivered  to  the  defendant,  we  think  the  decision 

in  that  case  in  point,  and  sustainable  on  the  ground  that  the  bill 

delivered  was  a  notice.    That  being  so,  we  are  of  opinion  that  the 

copy  of  the  bill  delivered  was  admissible  in  evidence,  without  giving 

any  notice  to  produce  the  bill  delivered,  and  consequently  the  rule 

for  entering  a  verdict  for  the  plaintiff  must  be  made  absolute. 

Rule  absolute. 
t  11  R.  R.  678  (2  Camp.  110). 
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K.  B.     EASTER   TERM. 


mi.  ELIZABETH  HOUSTON  and  Others  v. 

[  403  ]  HENRY  ALRIGHT  HUGHES  and  Others^ 

(6  Barn.  &  Cress.  403—422 ;  S.  C.  9  Dowl.  &  Ry.  464  ;  5  L.  J.  K.  B.  315.) 

Under  a  devise  of  freehold  lands  to  trustees  and  their  heirs,  in  trust 
for  certain  tenants  for  life,  and  after  their  decease  for  other  persons  in 
remainder,  the  trustees  take  an  estate  in  fee,  unless  a  contrary  intent  is 
clearly  manifested  on  the  face  of  the  will;  and,  therefore,  where  A., 
being  seised  in  fee  of  freehold  and  copyhold  lands,  and  haying  also 
leaseholds  for  lives  and  for  years,  and  other  personal  property,  devised 
and  bequeathed  to  trustees,  their  heirs  and  assigns,  all  his  lands,  &c., 
freehold,  copyhold,  and  leasehold,  and  all  his  personal  estate  in  trust,  to 
hold  the  freeholds  unto  the  trustees,  their  heirs  and  assigns,  and  to  hold  the 
copyholds,  and  all  such  other  of  his  estates  as  were  less  than  freehold, 
unto  the  trustees,  for  and  during  all  his  the  testator's  right,  title,  and 
estate  therein  upon  trust,  first  to  pay  debts  and  funeral  expenses,  and  then 
to  apply  the  annual  income  to  the  use  of  his  two  nieces  for  their  lives ;  and 
after  their  decease,  there  were  devises  to  their  children  and  grandchildren, 
male  and  female,  in  terms  so  ambiguous  and  contradictory  as  to  make  it 
doubtful  what  equitable  interest  the  children  or  grandchildren  took :  it  was 
held,  that  the  trustees  took  an  estate  in  fee  in  the  freehold  and  copyhold 
lands,  and  an  absolute  interest  in  the  leaseholds  for  lives  and  years. 

The  following  case  was  sent  by  the  Master  of  the  Rolls  for 
the  opinion  of  this  Court : — 

Henry  Lambert,  late  of  the  Bartons  in  the  parish  of  Colwell, 
and  county  of  Hereford,  Esq.,  duly  made  and  published  his 
last  will,  bearing  date  the  26th  of  September,  1811,  and  executed 
[  *404  ]  .  and  attested  in  the  manner  *required  by  law  for  devising  freehold 
estates,  in  the  words  and  figures  following  (that  is  to  say) ; 
"  First,  I  will  and  direct  that  all  my  just  debts,  funeral  and 
testamentary  expenses,  be  fully  paid  and  satisfied.  I  give  and 
devise,  bequeath  unto  Abraham  Eobarts  and  unto  Henry  Hughes, 
and  unto  John  Piatt,  and  to  their  heirs  for  ever,  all  my  messuages 
or  tenements,  farms,  lands,  hereditaments,  estates,  and  premises 
whatsoever  or  wheresoever,  freehold,  copyhold,  or  leasehold 
(having  surrendered  my  copyhold  estate  to  the  use  of  my  said 

t  Cited  and  explained  in  Baker  v.  (1876)  3  Ch.  D.  393,  409 ;  Allen  v. 
Whit*  (1875)  L.  R.  20  Eq.  166,  173;  Bewsey  (1877)  7  Ch.  Div.  453,  457.— 
also    cited    in    Cimliffe   v.    Brancker      R.  C. 
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will),   in  possession,   reversion,   remainder,    or  expectancy,   or     Houston 

whereof  I  have  a  disposing  power,  with  their  several  and  respective      hughes 

members,  rights,  and  appurtenances,  to  have  and  to  hold  such 

of  my  said  hereditaments  and  premises  as  are  freehold,  unto  the 

said  A.  Bobarts,  H.  Hughes,  J.  Piatt,  their  heirs  and  assigns,  and 

to  have  and  to  hold  my  copyhold,  and  all  such  other  of  my  estates 

as  are  less  than  freehold,  unto  A.  B.,  H.  H.,  J.  P.,  for  and  during 

all  my  right,  title,  and  estate-term  therein  or  thereto  respectively, 

according  to  the  nature  and  quality  of  the  said  estate  respectively. 

I  likewise  give  and  bequeath  to  A.  B.,  H.  H.,  and  J.  P.  all  my 

ready  money,  securities  for  money,  household  and  other  goods, 

plate,  china,  linen,  cattle,  chattels,  and  all  other  my  personal 

estate  of  what  nature  or  kind  soever,  as  and  for  and  to  the  end 

that   my  trustees  alone  may  have  full   power,  and  clear  and 

absolute  authority  to  release,  convey,  assign,  and  assure  all  and 

every  the  estates  and  premises  which,  at  the  time  of  making  and 

of  executing  this  my  will,  and  at  my  death,  may  be  vested  in  me 

as  mortgagee  in  fee,  or  as  a  trustee,  without  calling  upon  my 

heir-at-law  to  concur  or  join  in  any  release  or  transfer  of  any 

such  premises,  or  have  any  affirmation  concerning  what  belongs 

*to  my  real  or  personal  estate  whatsoever ;  and  I  do  give  and      [  *405  ] 

devise  all  my  estates,  title,  and  interest  in  and  to  such  premises 

as   last  mentioned,  together  with   all  benefit  and  advantages 

thereof,  to  A.  B.,  H.  H.,  J.  P.,  in  trust  and  confidence  that  they 

shall  hold  all  npy  lands,  tenements,  real  and  personal  estates,  for 

the  uses  hereinafter  mentioned.      I  give  A.  B.,  H.  H.,  J.  P.,  on 

condition  that  they  undertake  and  execute  the  office  of  trustees, 

also  the  several  trusts  therein  this  my  will  contained,  200Z.  a 

piece  to  each,  but  only  to  such  of  them  as  shall  prove  my  said 

will,  and  that  all  the  charges  and  expenses  of  my  trustees  herein 

mentioned  in  this  trust  shall  be  paid  out  of  my  personal  estate ; 

and  that  if  any  or  either  my  trustees  die,  or  refuse  to  act  in  the 

trust,  that  then  my  other  trustee  or  my  trustees  shall  have  a 

power  of  choosing  a  trustee  in  the  place  of  such  trustee  or  trustees 

so  dying  or  refusing  to  act,  and  so  often  as  the  same  do  happen, 

to  the  intent  of  keeping  a  sufficient  number  of  acting  trustees, 

and  that  the  trust  may  not  descend  to  the  heirs  of  the  survivors; 

and  my  will  is,  that  the  said  trustee  or  trustees  so  chosen  shall 
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Houston  have  the  same  power  and  estate  as  given  to  the  trustees  herein 
hughes,  named.  I  give  to  my  niece,  Mrs.  S.  Houghton,  formerly  of 
Grafton  Street,  Dublin,  and  the  eldest  daughter  of  my  sister, 
Mrs.  Ruth  Leay,  800J.  a-piece  each,  upon  their  respective 
marriage  of  each  of  her  grandchildren,  with  the  consent  of  their 
mother,  or  when  they  attain  the  age  of  21  years ;  and  if  any  die, 
their  share  to  be  equally  divided  between  her  male  and  female 
sons  and  daughters.  And  I  give  to  Miss  Eliza  Griffith,  the 
daughter  of  Mrs.  Charlotte  Griffith,  late  of  Grafton  Street,  in  the 
city  of  Dublin,  in  the  kingdom  of  Ireland,  five  hundred  on  her 
[  *406  ]  respective  marriage,  with  her  mother's  consent,  or  when  *she 
attains  the  age  of  twenty-one  years.  And  I  give  to  Miss  £.  Kelly, 
of  the  Custom  House,  five  hundred  pounds.  And  I  give  to 
Miss  S.  Kelly,  two  hundred  pounds.  And  I  give  to  Mr.  Henry 
Hughes,  of  Worcester,  three  hundred  pounds ;  and  in  trust  and 
confidence  that  my  trustees  shall  hold  all  my  lands,  tenements, 
real  and  personal  property  of  what  kind  or  nature  soever,  and  all 
my  estates  and  interest  in  the  same,  to  be  holden  by  my  trustees 
in  trust,  and  then  apply  the  income  and  annual  amount  of  such 
property  to  the  use  of  my  two  nieces,  E.  S.  Houghton  and 
C.  Griffith,  for  their  lives  and  proper  use  and  benefit,  and  after 
their  decease  to  such  child,  or  if  more  than  one,  to  the  use  of 
such  children,  in  manner  following ;  to  wit,  if  male  issue  of  my 
niece,  Mrs.  S.  Houghton's  daughter,  Mrs.  Strong,  then  I  give 
and  devise  to  my  trustees  A.  R.,  H.  H.,  J.  P.,  that  they  shall 
hold  all  my  lands  in  trust  and  confidence,  that  they  shall. hold 
my  will  in  whatsoever  of  my  real  estate  or  personal  estate  and 
interest  therein  come  to  my  two  nieces  by  virtue  of  this  my  will, 
be  for  their  own  sole  and  separate  use,  and  not  subject  to  the 
disposal  of  any  husband ;  nor  to  set,  let,  or  assign  any  part  of 
the  premises  thereof ;  and  that  upon  the  payment  of  money  that 
arises  from  my  real  or  personal  property  of  what  nature  soever, 
that  E.  S.  Houghton  or  C.  Griffith,  their  receipt  only  shall  be  a 
discharge  for  the  money  received;  then  from  and  after  the 
decease  of  my  two  nieces,  E.  S.  Houghton  and  C.  Griffith,  and 
failure  of  their  male  issue,  and  satisfying  my  before-mentioned 
gifts  and  bequeaths,  my  trustees  shall  hold  in  trust  for  the  use 
of  E.  S.  Houghton  and  C.  Griffith,  my  two  nieces,  their  grand- 
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daughters,  when  they  attain  the  age  of  twenty-one  years,  or  be  Houston 
married  with  the  *approbation  and  consent  of  their  mother  and  hughes. 
my  trustees,  and  not  having  such  approbation  and  consent,  their  [  *407  ] 
share  to  be  divided  among  the  remainder,  and  as  my  two  nieces 
by  their  will  or  deed  in  writing  shall  direct  or  appoint,  then  to 
the  use  of  such  child  or  children,  and  the  profits  arising  from  my 
real  and  personal  estates,  of  what  nature  or  kind  soever,  shall 
accumulate  and  be  laid  out  and  invest  the  same  in  stock  or  public 
funds,  on  real  or  government  security  at  interest,  and  the 
produce  thereupon  due  or  to  become  due,  and  securities' in  which 
the  same  shall  be  then  invested,  among  all  and  every  the  child 
and  children  of  my  said  two  nieces,  Mrs.  S.  Houghton  and 
Mrs.  C.  Griffith ;  and  my  meaning  is,  that  if  Miss  Eliza  Griffith 
marry  and  have  issue,  that  Eliza  Griffith  and  her  children  share 
in  this  my  bequeathment  equally  with  Mrs.  S.  Houghton,  but 
not  till  after  the  decease  of  my  two  nieces,  and  if  this  happen,  my 
trustees  allowing  what  they  shall  judge  proper  for  their  main- 
tenance and  education  of  such  child  or  children,  till  they  arrive  at 
the  age  before  mentioned  ;  and  my  will  is,  that  every  such  child 
who  shall  take  my  estate  by  virtue  of  this  my  will,  shall  take  my 
surname,  without  the  addition  of  any  other  surname,  and  shall 
inhabit  the  Barton  House,  and  make  it  their  residence  and  place  of 
abode.  Also  I  give  and  bequeath  to  my  two  nieces,  E.  S.  Houghton 
and  C.  Griffith,  all  my  plate,  linen,  china,  household  furniture,  of 
what  nature,  kind  soever,  as  well  in  or  about  my  dwelling-house  at 
the  Barton  or  elsewhere,  upon  trust  during  their  natural  lives, 
the  use  and  enjoyment  of  all  such,  and  after  their  decease  to  the 
use  of  such  son  or  sons  and  daughters  as  my  will  directs,  as  shall 
from  time  to  time  come  into  the  possession  of  my  estates  and 
inhabit  the  Barton  House,  *and  also  as  often  and  from  time  to  time  [  *408  ] 
renew  the  Barton  lease,  which  is  every  seventh  year,  and  also  as 
often  as  the  lives  do  fall  in  the  lease  of  Colwall  Park,  that  it  be 
renewed,  and  three  lives  kept  up  to  preserve  it ;  and  that  all  the 
building  be  kept  in  repair,  and  what  is  expended  in  needful  repairs 
to  be  paid  out  of  the  rents  and  profits  of  the  estate ;  and  my  will 
is,  that  whatsoever  of  my  personal  estate  that  comes  to  my  two 
nieces,  E.  S.  Houghton  and  C.  Griffith,  of  my  plate,  linen, 
household  goods,  and  furniture,  of  any  kind,  in  my  dwelling- 


* 
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Houston  house  at  the  Barton  shall  remain,  and  after  their  decease  to  be 
Hughes.  f°r  the  use  of  such  child,  sons  or  daughters,  that  comes  to  the 
possession  of  my  estate  by  virtue  of  this  my  will.  But  in  case  of 
failure  of  issue  male,  I  devise  to  the  female  grand-daughters 
of  E.  S.  Houghton  and  C.  Griffith,  grand-daughters.  Then  my 
will  is  that  my  trustees  shall  hold  in  trust  all  my  lands,  tenements, 
real  and  personal  estates,  after  satisfying  the  before-mentioned 
gifts  and  bequeaths  in  trust  for  the  use  of  such  grand-daughters 
of  E.  S.  Houghton  and  C.  Griffith,  as  are  then  living  as  tenants 
in  common,  and  not  as  joint  tenants ;  and  if  this  happens,  and 
any  dispute  to  cause  a  difference  of  the  bequeath  of  this  my  will, 
I  direct  that  my  said  trustees  do  admit  my  bequeath,  and 
determine  absolute  the  same,  and  those  that  reject  my  bequeath 
be  void,  and  their  so  avoidable  and  divided  equally  between  such 
daughters  as  then  living.  And  I  do  appoint  my  two  nieces, 
E.  S.  Houghton  and  C.  Griffith,  executrix  of  this  my  last  will  and 
testament." 

The  testator  was,  at  the  time  of  making  his  will,  and  thence  up 
to  and  at  the  time  of  his  death,  seised  of  divers  freehold  lands 
[  **°9  ]  and  hereditaments,  for  an  estate  of  inheritance  *in  fee  simple  in 
possession,  and  of  divers  copyhold  lands  and  hereditaments,  held 
of  the  manors  of  Barton,  Colwall,  Coddington,  and  Bosbury 
Colwall,  in  the  county  of  Hereford,  according  to  the  custom  of 
the  said  manors  respectively,  and  of  lands  and  hereditaments  for 
the  lives  of  certain  persons  named  in  the  leases  or  grants  thereof; 
and  was  also,  at  the  time  of  his  death,  possessed  of  lands  and 
hereditaments  which  had  been  demised  to  him  for  terms  of  years. 
All  the  testator's  copyhold  lands  had  been  duly  surrendered  to 
the  use  of  his  will. 

The  testator  died  on  the  25th  March,  1814,  without  having 
altered  or  revoked  his  will,  leaving  Dame  Susannah  Pritchard 
Tempest,  the  wife  of  Sir  Henry  Tempest,  baronet,  his  only  child 
and  heiress-at-law,  customary  heiress  and  sole  next  of  kin.  The 
plaintiff  Elizabeth  Houston,  who  is  the  person  designated  in  the 
will  as  Mrs.  Sheen  Houghton,  and  the  plaintiff  Charlotte  Griffith, 
who  is  the  person  designated  in  the  will  as  Charlotte  Griffith, 
were  then  and  still  are  the  only  surviving  children  of  the  testator's 
sister,  Ruth  Leay,  and  they  duly  proved  the  testator's  will. 
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At  the  date  of  the  will,  and  at  the  time  of  the  death  of  the     Houston 
testator,  Elizabeth  Houston  had  only  one  child,  Elizabeth  Strong,     hughes. 
then  and  now  the  wife  of  Joseph  Strong  :  and  Charlotte  Griffith 
also  had  only  one  child,  Eliza  Griffith.     Mrs.  Strong  had,  at  the 
testator's  death,  three  children,  viz.  Elizabeth  Charlotte  Strong, 
Elinor  Beresford   Strong,  and  Ann   Strong,  and  she  has  since 
had  two  children,  viz.  Susannah  Strong  and  Charlotte  Sarah 
Strong,  all  of  whom  are  now  living.     Eliza  Griffith,  after  the 
testator's  death,  intermarried  with  Nicholson  *Peyton,  and  has       [*4io] 
the  following  children :  Charlotte  Leay  Peyton,  Reynolds  Peyton, 
Thomas  Griffith  Peyton,  Henry  Peyton,  Francis  Peyton,  William 
Peyton,  and  Elizabeth  Peyton.     No  child  of  Mrs.  Strong  or  of 
Mrs.  Peyton  has  attained  twenty-one  or  married. 

Dame  Susannah  Pritchard  Tempest  survived  her  husband, 
and  died  on  the  31st  of  July,  1821,  without  issue,  and  intestate 
as  to  her  freehold  estates,  leaving  the  plaintiffs  Elizabeth  Houston 
and  Charlotte  Griffith  her  co-heiresses-at-law  and  sole  next  of  kin. 

On  the  12th  of  February,  1825,  letters  of  administration  of 
the  goods,  chattels,  rights,  and  credits  of  the  said  Dame  Susannah 
Pritchard  Tempest,  with  her  will  annexed,  were  granted,  by  and 
out  of  the  Prerogative  Court  of  the  Archbishop  of  Canterbury,  to 
Thomas  Lesingham,  and  he  is  now  the  legal  personal  representa- 
tive of  the  said  Dame  Susannah  Pritchard  Tempest. 

On  or  about  the  20th  of  August,  1822,  the  said  plaintiffs  filed 
their  original  bill  in  the  High  Court  of  Chancery  against  the 
defendants  hereinbefore  in  that  behalf  named,  and  the  said  John 
Piatt  (since  deceased),  praying,  amongst  other  things,  that  the 
will  of  the  said  testator  might  be  established,  and  the  rights  of 
the  several  parties  claiming  thereunder  declared,  and  that  the 
plaintiffs  might  be  declared  under  the  will  entitled  to  all  and 
singular  the  messuages  or  tenements,  farms,  lands,  hereditaments, 
and  premises  of  which  the  testator  died  seised  and  possessed  or 
entitled  to  in  fee  as  tenants  in  common  in  tail  male,  and  to  all 
and  singular  the  said  copyhold  and  leasehold  estates,  and  also  to 
the  whole  of  the  personal  estate  and  effects  of  the  testator, 
subject  only  to  the  payment  of  his  just  debts  and  funeral  and 
•testamentary  expenses  and  legacies,  according  to  the  several  [  *4ii  ] 
natures  thereof,  for  their  own  use  absolutely,  in  equal  moieties ; 
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Houston  to  which  bill  the  defendants  appeared  and  put  in  their  answers. 
Hughes.  The  said  original  bill  was  subsequently  amended,  and  afterwards 
bills  of  supplement  and  revivor  were  filed  to  bring  the  necessary 
parties  before  the  Court ;  and  the  original  cause,  and  also  the 
supplemental  and  revived  causes  being  at  issue,  came  on  to  be 
heard  before  the  Master  of  the  Bolls,  on  the  5th  of  July,  1826, 
when  his  lordship  directed  the  above  case  to  be  made  for  the 
opinion  of  the  Judges  of  this  Court,  and  that  the  questions 
should  be, 

First :  What  estate  and  interest  did  the  said  Abraham  Robarts, 
Henry  Hughes,  and  John  Piatt  take  under  the  will  of  the  testator 
in  the  freehold  and  copyhold  lands  and  hereditaments  in  which 
the  testator  had  at  the  time  of  his  death  an  estate  of  inheritance 
to  him  and  his  heirs,  and  in  the  lands  and  tenements  which 
were  then  held  by  him  on  leases  for  the  lives  of  certain  persons 
in  the  leases  in  that  behalf  named  ? 

Secondly :  What  estate  and  interest  do  the  plaintiffs  Elizabeth 
Houston  and  Charlotte  Griffith  respectively  take  under  the  will 
of  the  testator  in  the  said  freehold  and  copyhold  lands  and 
hereditaments,  and  in  the  said  leaseholds  for  lives  ? 

Thirdly :  WThat  estate  and  interest  do  the  said  Reynolds 
Peyton,  Thomas  Griffith  Peyton,  Henry  Peyton,  and  William 
Peyton,  the  sons  of  the  said  Eliza  Peyton,  respectively  take  under 
the  will  of  the  testator  in  the  freehold  and  copyhold  lands  and 
hereditaments,  and  in  the  leaseholds  for  lives  respectively  ? 

Fourthly:  What  estate  and  interest  do  the  said  Elizabeth 
[  **12  ]  Charlotte  Strong,  Elinor Beresford  Strong,  Ann  *Strong,  Susannah 
Strong,  and  Charlotte  Sarah  Strong,  the  grand-daughters  of  the 
said  Elizabeth  Houston,  and  Eliza  Peyton,  the  daughter,  and 
Charlotte  Leay  Peyton  and  Elizabeth  Peyton,  the  grand-daughters 
of  the  said  Charlotte  Griffith,  respectively  take  under  the  will  of 
the  testator  in  the  said  freehold  and  copyhold  lands  and  heredi- 
taments, and  in  the  said  leaseholds  for  lives  respectively  ? 

If  the  Court  should  be  of  opinion,  that  by  the  will,  as  above 
stated,  the  whole  legal  estate  in  fee  simple  in  the  aforesaid  lands 
and  hereditaments  of  inheritance,  and  the  whole  absolute  interest 
in  the  leaseholds  for  lives,  were  vested  in  the  said  Abraham 
Robarts,  Henry  Hughes,  and  James  Piatt ;  then  in  case  they  had 


vol.  xxx. ]        1827.     K.  B.     6  B.  &  C.  412—416.  379 

been  merely  devisees  to  the  uses,  and  the  legal  estate  had  not      Houston 
remained  in  them,  Hughes. 

Fifthly :  What  estate  and  interest  would  the  persons  enumerated 
in  the  second,  third,  and  fourth  questions  have  respectively 
taken  under  the  will  of  the  said  testator  in  the  said  freehold 
and  copyhold  lands  and  hereditaments,  and  in  the  said  leaseholds 
for  lives  respectively  ? 

The  case  was  argued  at  the  sittings  in  banc  after  last  Hilary 
Term,  by  Denman,  C.  S.  for  the  plaintiffs,  Preston  for  their 
grand-daughters,  Alder  son  for  the  grandsons,  Campbell  for  the 
trustees,  and  0.  Russell  for  the  defendant  Thomas  Lesingham. 

In  the  early  part  of  the  argument,  Baylby,  J.  asked  Denman 
whether  this  Court  were  expected  to  certify  what  estates  the 
plaintiffs  would  have  taken  if  the  legal  estates  had  not  remained 
in  the  trustees.  Denman  said  that  the  Court  did  so  certify  in 
Murthwaite  v.  Jenkinson,\  and  *that  the  questions  in  this  case  [  *413  ] 
were  framed  in  a  similar  manner,  for  the  purpose  of  obtaining 
the  opinion  of  this  Court  upon  that  supposition.  Bayley,  J.  said, 
the  old  course  used  to  be  for  the  Court  of  Chancery  to  state  the 
case  as  if  all  the  estates  were  legal  estates ;  and  that  he  felt  a 
great  difficulty  in  saying  that  a  court  of  law  should  give  an 
opinion  as  to  what  would  have  been  the  effect  of  the  will  if 
certain  equitable  devises  had  been  legal  devises.  The  old  course 
invariably  was,  so  to  mould  the  case  in  a  court  of  equity  as  to 
present  it  to  a  court  of  law  as  a  simple  legal  question. 

After  this  intimation  from  the  Court,  the  only  question  dis- 
cussed was,  Whether  the  trustees  took  the  legal  fee  in  the 
freehold  estates? 

Denman,  C.  S.,  Preston,  and  E.  H.  Alderson  contended,  that 
the  legal  fee  in  the  freeholds  was  vested  in  the  trustees.    *     *     * 

O.  Russell  for  the  defendant,  Thomas  Lesingham :  [  416  3 

The  trustees  under  the  will  took  an  estate  for  the  lives  of 
E.  S.  Houghton  and  C.  Griffith,  and  the  devises  after  those  life 
estates  are  void  for  uncertainty.    It  must  be  conceded,  that, 

+  26  R.  R.  384  (2  B.  &  C.  357). 
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Houston  unless  the  subsequent  deyises  be  void  for  uncertainly,  there  are 
Hughes,  sufficient  grounds  for  saying  that  the  trustees  took  the  legal 
fee.  It  is  impossible,  however,  to  give  any  sensible  construction 
to  the  subsequent  parts  of  the  will.  The  clause  where  the 
[  *417  ]  testator  says,  "  in  trust  and  confidence  that  my  trustees  "shall 
hold  all  my  lands,  &c.  and  all  my  estate  and  interest  in  the 
same  to  be  holden  by  my  trustees  in  trust,  and  then  apply 
the  income  and  annual  amount  of  such  property  to  the  use  of 
my  two  nieces,  E.  S.  Houghton  and  C.  Griffith,  for  their  lives, 
and  proper  use  and  benefit ;  and  after  their  decease  to  such  child, 
or  if  more  than  one,  to  the  use  of  such  children,  in  manner 
following :  to  wit,  if  male  issue  of  my  niece  Mrs.  S.  Houghton's 
daughter  Mrs.  Strong,  then  I  gfve  and  devise  to  my  trustees 
that  they  shall  hold  all  my  lands  in  trust  and  confidence,  that 
they  shall  hold  my  will  or  whatsoever  of  my  real  estate,"  &c.  is 
unintelligible.  The  supposition  of  male  issue  of  Mrs.  Strong  is 
never  followed  up  in  any  way  whatever. 

(Bayley,  J. :  From  and  after  the  decease  of  the  two  nieces, 
E.  S.  Houghton  and  G.  Griffith,  and  failure  of  their  male  issue, 
the  testator  gives  it  to  their  daughters ;  and  the  question  will 
be,  whether  that  will  not  raise  by  implication  a  limitation  in 
favour*  of  the  male  children  of  Mrs.  Houghton  and  Mrs.  Griffith  ; 
and  if  there  is  an  estate  raised  by  implication  in  favour  of  the 
male  ssue,  then  there  is  a  direct  limitation  in  favour  of  the 
female.) 

The  only  daughter  of  the  nieces  married  at  that  time  was 
Mrs.  Strong,  and  the  testator  seems  not  to  have  contemplated 
any  other  male  issue  but  that  of  Mrs.  Strong,  and  the  male 
issue  of  Mrs.  Strong  is  not  adverted  to  again. 

(Bayley,  J. :  In  case  of  failure  of  male  issue  of  Mrs.  Houghton 
and  Mrs.  Griffith,  then  the  trustees  are  to  hold  for  the  use  of 
such  of  the  grand-daughters  as  shall  be  at  that  time  living.) 

The  testator's  supposition  was  of  male  issue  of  Mrs.  S.  Houghton's 
daughter,  Mrs.  Strong,  who  had  several  daughters,  but  never 


vol.  xxx.]       1827.     K.  B.     6  B.  &  C.  417—419.  381 


had  any  male  issue.  He  does  not  act  upon  *this  supposition  by  Houston 
giving  any  further  direction,  but  proceeds  to  suppose  a  case  hughes. 
of  failure  of  male  issue  of  both  nieces,  Mrs.  Houghton  and  [  *418  J 
Mrs.  Griffith,  and  in  such  event  creates  certain  trusts.  There 
is  nothing,  therefore,  to  shew  what  the  testator  intended  if  there 
had  been  male  issue  of  Mrs.  Strong.  In  point  of  fact,  Mrs. 
Houghton's  daughter,  Mrs.  Strong,  had  four  or  five  daughters. 
G.  Griffith  had  a  daughter,  Eliza  Peyton,  and  she  had  a  daughter 
and  four  or  five  sons.  Now,  with  respect  to  these  children,  there 
is  nothing  in  the  will  to  shew  how  they  are  to  take.  It  is  perfectly 
clear  that  the  testator  had  at  one  time  an  intention  of  giving 
something  to  the  male  issue  of  Mrs.  Strong.  Now  suppose 
Mrs.  Strong's  daughters  to  have  sons,  what  will  be  the  con- 
struction ?  Would  there  be  a  failure  of  male  issue  or  not  within 
the  meaning  of  the  testator?  Or  suppose  a  grand-daughter  to 
have  sons,  would  there  be  a  failure  of  male  issue  ?  When  will 
this  estate  vest  ?  Neither  Mrs.  Houghton  nor  Mrs.  Griffith  have 
sons;  but  one  of  them,  Mrs.  Griffith,  has  grandsons.  Mrs. 
Houghton  has  only  grand-daughters,  but  those  grand-daughters 
may  have  sons.  Is  the  construction  to  be  that  the  grandsons  of 
Mrs.  Griffith  only  are  to  take,  and  that  the  words  "  male  issue  " 
will  not  apply  to  any  of  the  descendants  of  Mrs.  Houghton? 
Such  a  construction  would  have  the  effect  of  taking  the  estate 
entirely  from  the  descendants  of  Mrs.  Houghton,  and  giving  it 
to  the  male  descendants  of  Mrs.  Griffith.  It  is  impossible  that 
any  certain  meaning  can  be  given  to  this  clause.  Besides,  the 
testator  directs,  that  in  a  particular  event  the  grand-daughters 
are  to  have  such  shares  as  they  the  two  nieces  shall  by  their 
will  or  deed  direct.  The  testator,  therefore,  supposes  a  joint  *will  [  *419  ] 
to  be  made  by  the  two  women,  in  order  to  direct  that  appro- 
priation. 

(Baylet,  J. :  I  think  that  the  fair  meaning  of  it  is  this :  the 
grand-daughters  are  to  take  at  twenty-one,  or  marriage,  if  they 
marry  with  consent ;  but  if  they  marry  before  twenty-one  without 
consent,  then  the  share  of  such  person  who  shall  so  marry  shall 
be  divided  among  the  remainder,  as  the  niece,  the  mother  of 
the  grand-daughters  marrying  without  consent,  shall  direct.) 


I 
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Houston      Suppose  one  of  the  two  nieces  to  be  dead,  and  the  marriage  not 
Hughes,      to  be  with  the  consent  of  the  trustees,  there  will  be  another 
difficulty ;  a  joint  will  could  not  be  made  under  this  clause. 

(Bayley,  J. :  Then  that  share  would  be  divided  among  the 
remainder ;  for  the  power  of  appointment  would  then  be  gone  ; 
it  would  be  destroyed  by  the  death  of  the  mother.) 

Then  comes  the  accumulating  clause,  which  directs  that  the 
produce  of  the  accumulation  shall  be  divided  among  all  the 
children,  without  excepting  those  who  might  have  been  deprived 
of  their  share  by  marrying  without  the  required  consent. 

(Littledale,  J. :  It  does  not  follow,  because  there  are  diffi- 
culties in  carrying  a  will  into  effect,  that  it  is  therefore  void  for 
uncertainty.  There  are  great  difficulties  in  this  will ;  but  I 
cannot  say,  that,  after  giving  the  life  estates  to  the  nieces,  the 
whole  is  so  insensible  that  it  is  void  for  uncertainty. 

Bayley,  J. :  It  may  be  useful  that  the  whole  legal  estate 
should  remain  in  the  trustees.  Although  there  may  be  difficulties 
as  to  the  execution  of  certain  trusts,  those  difficulties  will  not  be 
of  the  same  importance  as  if  there  was  a  difficulty  as  to  the  legal 
estate.  An  interruption  in  the  case  of  a  trust  would  not,  I  appre- 
hend, destroy  or  prevent  a  subsequent  trust  from  arising.  But 
[  *420  ]  the  extinction  of  a  particular  *estate  of  course  destroys  every 
contingent  remainder ;  but  if  the  whole  fee  is  vested  in  the 
trustee,  that  will  not  happen.  May  not  the  very  existence  of 
the  difficulty  in  this  case  raise  an  argument  to  shew  that  the 
trustees  took  the  whole  legal  fee  ?) 

Undoubtedly,  if  the  difficulties  suggested  as  to  the  construction 
of  the  will  be  a  ground  for  saying  that  the  legal  fee  is  in  the 
trustees,  there  is  an  end  of  the  argument. 

Campbell,  for  the  trustees,  said  that  it  was  their  wish  that 
the  Court  would  so  construe  the  will  as  to  give  them  no  more 
than  an  estate  for  life;  and  that  if  the  case  had  been  argued 
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adversely  as  to  the  different  estates  taken  by  the  grandsons,  by      Houston 
the  grand-daughters,  and  the  other  claimant,  there  would  have     hughes. 
been  so  much  difficulty  in  construing  the  will,  that  the  Court 
would  have  found  it  necessary  to  determine  that  the  devises 
subsequent  to  the  estates  for  life  were  void  for  uncertainty. 

Bayley,  J. : 

When  a  court  of  equity  sends  a  case  for  the  consideration  of  a 
court  of  law,  it  is  not  that  the  court  of  law  is  to  bind  the  court 
of  equity,  but  to  assist  it  in  coming  to  a  conclusion  on  the 
subject.  But  a  court  of  law  sits  for  the  purpose  of  giving 
opinions  upon  legal  questions  only.  If  a  will  is  so  framed  as  to 
present  for  consideration  questions  upon  equitable  estates,  it  is 
peculiarly  for  a  court  of  equity  to  say  in  what  manner  that  will 
should  be  moulded,  so  as  to  present  a  legal  question  for  the 
consideration  of  a  court  of  law.  And  if  there  be  any  difficulty 
in  converting  the  equitable  estates  in  the  will  into  legal  estates, 
that  is  for  the  consideration  *of  a  court  of  equity,  where  the  effect  [  *42i  ] 
of  equitable  devises  is  understood.  It  seems  to  me,  that  if  the 
court  of  equity  wish  to  have  our  opinion  as  to  those  parts  of  this 
will  which  give  equitable  interests,  it  is  for  that  court  so  to 
mould  the  will  as  to  present  a  legal  question  for  our  consideration. 
If  therefore  we  should  be  of  opinion  in  this  case  that  the 
*  legal  estate  in  fee  is  vested  in  the  trustees,  we  shall  certify 
to  that  effect  to  the  court  of  equity,  and  forbear  answering 
the  other  questions.  Upon  the  question,  whether  the  trustees 
take  the  legal  fee  or  not,  I  think  that,  according  to  the 
case  of  Doe  v.  Willanf\  where  an  estate  is  given  to  trustees 
and  their  heirs  indefinitely,  the  trustees  will  take  the  fee,  if  the 
purposes  of  the  trust  require  that  they  should  have  the  absolute 
property  in  them,  or  that  they  should  take  it  for  an  indefinite 
period  of  time,  unless  a  contrary  intent  is  manifested  on  the  face 
of  the  will.  Now  in  this  case,  the  freehold  property  being  mixed 
with  property  in  which  the  trustees  must  have  the  whole  interest, 
is  a  circumstance  which  may  assist  the  Court  in  determining 
whether  the  trustees  take  the  whole  fee  or  less  than  the  fee. 
In  this  instance  they  must  take  an  absolute  interest,  both  in 

t  20  R.  R.  265  (2  B.  &  Aid.  84). 
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Houston  the  copyholds  and  in  the  leaseholds  for  years ;  and  if  they  do 
Hughes,  not  take  an  absolute  interest  in  the  freeholds  of  inheritance  and 
the  freeholds  for  life,  the  consequence  would  be,  that  the  one 
would  be  separated  entirely  from  the  other,  which  would  be 
directly  contrary  to  the  intention  of  the  testator.  We  will,  how- 
ever, certify  our  opinion  to  the  Court  of  Chancery. 

[  422  ]  The  following  Certificate  was  afterwards  sent : 

"  This  case  has  been  argued  before  us  by  counsel.    We  have 

considered  it,  and  we  are  of  opinion,  that  the  said  Abraham 

Bobarts,  Henry  Hughes,  and  John  Piatt,  took  under  the  will  of 

the  testator  an  estate  in  fee  simple,  in  the  freehold  and  copyhold 

lands  and  hereditaments  in  which  the  said  testator  had,  at  the 

time  of  his  death,  an  estate  of  inheritance  to  him  and  his  heirs. 

And  we  are  of  opinion  that  the  said  Abraham  Bobarts,  Henry 

Hughes,  and  John  Piatt,  took  the  whole  interest  which  the  said 

testator,  at  the  time  of  his  death,  had  in  the  lands  and  tenements 

which  were  then  held  by  him  on  leases  for  the  lives  of  the 

persons  in  the  said  leases  in  that  behalf  named.     As  we  are  of 

this  opinion,  the  interests  of  the  other  parties  mentioned  in  the 

questions  are  equitable  interests  only,  and  we  have  not  given  any 

opinion  as  to  them. 

"  J.  Batley. 

"  G.  S.  Holroyd. 

"  J.    LITTLEDALE.,, 
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COATES  and  Another  c.  EAILTON  and  Another,  t         1827- 

May  2. 
(6  Barn.  &  Cress.  422—427 ;  S.  C.  9  Dowl.  &  Ry.  593 ;  5  L.  J.  K.  B.  209.)  — L 

Goods  were  purchased  by  a  commission  agent  at  Manchester  for  A.  to  L  *2Z  J 
be  sent  to  Lisbon.  A.  had  no  warehouse  at  Manchester,  and  the  vendor 
delivered  the  goods  to  the  commission  agent,  who  was  to  forward  them 
to  Lisbon :  Held,  that  the  tran situs  continued  until  they  reached  Lisbon, 
the  place  named  by  the  purchaser  to  the  vendor  as  the  place  of  ultimate 
destination,  and  that  the  latter  had  a  right  to  stop  them  in  the  hands  of 
the  agent,  the  purchaser  having  become  insolvent. 

Trover  for  500  pieces  of  printed  calicoes.  Plea,  not  guilty. 
At  the  trial  before  Lord  Tenterden,  Ch.  J.  at  the  last  London 
sittings,  the  following  appeared  to  be  the  facts  of  the  case  :  The 
plaintiffs  were  calico-printers  *at  Manchester.  The  defendants  [  *423  ] 
were  commission  agents  also  resident  at  Manchester.  James 
Butler,  Kichard  Butler,  and  Robert  Butler  were  Lisbon  merchants, 
carrying  on  a  trade  in  London  under  the  firm  of  Butler  Brothers, 
and  in  Lisbon  in  copartnership  with  one  Krus,  under  the  firm  of 
Butler,  Krus,  &  Co.  The  course  of  dealing  between  the  parties 
was  this :  when  ButleV,  Krus,  &  Co.  required  goods  to  be  purchased 
for  them  at  Manchester,  they  addressed  a  letter  to  the  defendants 
under  cover  to  Butler  Brothers,  London.  The  latter  transmitted 
the  same  to  the  defendants,  and  they  purchased  the  goods  in 
the  name  of  Butler  Brothers,  and  usually  forwarded  them  by 
Liverpool  to  Lisbon,  to  Butler,  Krus,  &  Co.  The  seller  then 
drew  on  Butler  Brothers,  at  three  months,  for  the  amount.  On 
the  7th  of  January,  1826,  the  defendants  received  a  letter  from 
Butler,  Brothers,  enclosing  one  from  Butler,  Krus,  &  Co.  of  19th 
December,  with  an  order  to  the  defendants  to  purchase  on  their 
account  500  pieces  of  printed  calicoes,  and  on  the  following  day 
they  purchased  the  same  of  the  plaintiffs  in  the  name  of  Butler, 
Brothers,  and  informed  the  plaintiffs  they  were  to  be  sent  to 
Lisbon,  as  on  former  occasions.  The  500  pieces  were  delivered 
on  the  28th  of  January  to  the  defendants  at  their  warehouse  in 
Manchester,  with  an  invoice  making  Butler  Brothers  debtors. 

t  Among  some  of  the  more  recent      Q.  B.  Div.  356,  367,  52  L.  J.  Q.  B. 
on   the  point,   see    Ex   jxirte      313;  BeUhell  v.  Clark  (1888)  20  Q.  B. 


Mostvear  China  Clay  Co.,  Li  re  Cork  Div.  615,  619,  57  L.  J.  Q.  B.  302; 

(1879)  11  Ch.  Div.  560,  48  L.  J.  Bk.  Lyons  v.  Hoffnuny  (1890)  15  App.  Ca. 

100;    Kendal  v.  Marshall  (1883)  11  391,  J.  C— R.  C. 
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Coates  The  defendants  sent  them  to  their  calendar-man,  who  calendered 
Railton.  them,  made  them  up,  and  returned  them  to  the  defendants  on 
the  81st  of  January.  They  were  to  forward  them  to  Liverpool, 
to  be  shipped  to  Butler,  Krus,  &  Co.,  Lisbon.  Neither  Butler 
Brothers,  nor  Butler,  Krus,  &  Co.  had  any  warehouse  at 
Manchester.  A  bill  was  drawn  by  the  plaintiffs,  for  the  amount, 
[  *424  ]  upon  *Butler  Brothers,  on  the  1st  of  February,  at  three  months 
date,  and  transmitted  to  London ;  but  it  was  dishonoured. 
Butler  Brothers  stopped  payment  on  the  6th  of  February,  and 
a  commission  was  afterwards  sued  out  against  them,  under  which 
they  were  declared  bankrupts.  The  goods  remained  in  the 
defendants'  warehouse  at  the  time  when  intelligence  reached 
Manchester  that  Butler  Brothers  had  stopped.  The  plaintiffs 
claimed  them,  but  the  defendants  refused  to  give  them  up.  Lord 
Tenterden  was  of  opinion  that  as  Lisbon  was  the  ultimate 
destination  of  the  goods,  they  continued  to  be  in  transitu  while 
they  were  in  the  warehouse  of  the  defendants,  and  that  the 
plaintiffs  therefore  had  a  right  to  stop  them.  A  verdict  having 
been  found  for  the  plaintiffs  for  the  value  of  the  goods, 

Denman  now  moved  to  set  it  aside  and  enter  a  nonsuit,  and 
contended  that  by  the  delivery  of  the  goods  to  the  defendants, 
who  united  in  themselves  the  characters  of  factors  and  warehouse* 
men,  the  transitus  was  at  an  end,  neither  Butler  Brothers,  nor 
Butler,  Krus,  &  Co.  having  any  warehouse  in  this  country  ;  and 
he  cited  Leeds  v.  Wright,*  Dixon  v.  Baldwen,l  and  Rowe  v. 
Pickford,§  to  shew  that  where  the  insolvent  has  no  other  ware- 
house or  place  of  delivery  than  the  warehouse  of  a  packer  or  other 
agent,  the  transitus  is  at  an  end  as  soon  as  the  goods  arrive  at 
that  warehouse.  In  Dixon  v.  Baldwen  the  goods  were  ordered 
of  a  cotton  dealer  at  Manchester,  to  be  by  them  forwarded  to 
Metcalf  at  Hull,  for  the  purpose  of  being  shipped  for  Hamburgh r 
and  it  was  held  that  the  transitus  was  at  an  end. 

[  425  ]       Lord  Tenterden,  Ch.  J. : 

The  goods  in  question  were  purchased  of  the  plaintiffs  by  the 
defendants,  as  agents,  in  the  name  of  Butler  Brothers,  but  in 

t  7  R.  R.  779  (3  Bos.  &  P.  320).  §  19  E.  B.  466  (8  Taunt.  83). 

J  7  E.  E.  681  (o  East,  175). 
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fact  for  Butler,  Krus,  &  Co.,  to  be  sent  to  the  latter  at  Lisbon.  Coates 
The  defendants  were  packers  and  warehousemen,  as  well  as  the  Railton. 
general  agents  of  the  purchasers.  If  they  had  been  mere  ware- 
housemen, it  is  quite  clear  that  as  the  goods  were  purchased  of 
the  vendors,  to  be  sent  to  Lisbon,  the  latter  would  have  had  a 
right  to  stop  them,  so  long  as  they  were  in  a  course  of  conveyance 
to  Lisbon.  I  thought  that  the  fact  of  the  defendants  in  this  case 
having  been  the  general  agents  of  the  purchasers  as  well  as 
warehousemen,  did  not  make  any  difference ;  and  the  goods 
having  been  delivered  to  them  by  the  sellers,  for  the  purpose  of 
being  forwarded  to  Lisbon,  the  trangitus  in  this  case  was  not  at 
an  end,  and  that  the  plaintiffs  had  a  right  to  stop  them. 

Batley,  J. : 

It  is  a  general  rule,  that  where  goods  are  sold  to  be  sent  to  a 
particular  destination  named  by  the  vendee,  the  right  of  the 
vendor  to  stop  them  continues  until  they  arrive  at  that  place  of 
destination.  In  the  several  cases  cited,  the  goods  purchased 
were  sent  to  the  place  where  the  vendee  directed  them  to  be  sent. 
In  Rowe  v.  Pickford,\  a  trader  in  London  was  in  the  habit  of 
purchasing  goods  at  Manchester,  and  of  exporting  them  to  the 
continent  soon  after  their  arrival  in  London.  He  had  no  ware- 
house in  London,  and  the  goods  consigned  to  him  usually 
remained  in  the  waggon  office  of  the  defendants,  who  were 
carriers,  until  they  were  removed  for  the  purpose  of  being  shipped. 
The  trader  *purchased  a  parcel  of  goods  at  Manchester  for  the  [  *426  j 
purpose  of  exportation,  and  the  same  were  sent  by  the  waggon  to 
London,  and  remained  in  the  waggon  office  at  the  time  of  the 
vendee's  bankruptcy.  It  was  held  that  the  transitus  was  at  an 
end.  But  in  that  case  the  vendor  had  sent  the  goods  to  the  place 
where  he  was  directed  by  the  vendee  to  send  them,  and  it  was 
then  at  the  option  of  the  latter  to  send  them  to  any  place  on  the 
continent.  There  was  no  ulterior  place  of  destination  named  to 
the  vendor.  The  decision  there  proceeded  on  the  ground,  that 
the  carrier's  warehouse  was  the  warehouse  of  the  buyer,  and  as 
between  him  and  the  seller  the  place  of  ultimate  destination, 
although  the  actual  place  of  the  ultimate  destination  of  the  goods 

t  19  R.  R.  466  (8  Taunt.  83). 
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Coateb  was  not  to  be  fixed  by  the  buyer  until  they  reached  the  carrier's 
Bailton.  warehouse.  In  Leeds  v.  Wright  ,\  the  goods  were  bought  by  an 
agent  in  London  for  his  principal,  who  resided  abroad,  and  they 
were  sent  to  a  packer  in  London  by  directions  of  the  agent,  he 
having  a  general  authority  to  export  them  either  to  France, 
Holland,  or  Germany,  or  to  any  other  market ;  and  it  was  held 
that  the  transitus  was  at  an  end.  But  there  the  vendor  had  sent 
the  goods  to  the  only  place  mentioned  by  the  buyer;  and  as 
between  buyer  and  seller  there  was  no  place  of  ulterior  delivery 
in  view.  In  Dixon  v.  Baldwen,l  A.  a  trader,  being  in  London, 
was  in  the  course  of  ordering  goods  of  cotton  manufacturers  in 
Manchester  to  be  sent  to  Metcalf  &  Co.  at  Hull,  for  the  purpose  of 
being  afterwards  sent  to  the  correspondents  of  A.  at  Hamburgh.  A. 
sent  orders  to  the  defendant  for  goods  to  be  sent  to  Metcalf  &  Co. 
I  **27  ]  at  Hull,  to  be  shipped  for  *Hamburgh.  The  goods  had  so 
far  gotten  to  the  end  of  their  journey,  that  they  waited  for  new 
orders  from  the  purchasers  to  put  them  again  in  motion,  and  to 
communicate  to  them  another  substantive  destination ;  without 
such  orders  they  would  have  continued  stationary.  The  principle 
to  be  deduced  from  these  cases  is,  that  the  transitus  is  not  at  an 
end  until  the  goods  have  reached  the  place  named  by  the  buyer 
to  the  seller,  as  the  place  of  their  destination.  Here  the  place 
named  by  the  buyer  to  the  seller  was  Lisbon,  and  not  the 
defendants'  warehouse.  I  think  that  the  goods  were  in  transitu 
while  they  continued  in  the  possession  of  the  defendants,  and 
that  the  vendors  had  a  right  to  stop  them. 

Holroyd  and  Littledale,  JJ.  concurred. 

Rule  refused. 

t  7  R.  R.  779  (3  Bos.  &  P.  320).  |  7  R.  R.  681  (5  East,  175). 
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EDIS  v.  BURY. 


1827. 


[433  1 


(6  Barn.  &  Cress.  433—436;  S.  C.  9  Dowl.  &  Ey.  492  ;  5  L.  J.  K  B.  179;         May  4. 
S.  C.  at  Nisi  Prius,  2  Car.  &  P.  559.) 

Where  an  instrument  is  made  in  terms  so  ambiguous  as  to  make  it 
doubtful  whether  it  be  a  bill  of  exchange  or  a  promissory  note,  the 
holder  may  at  his  election  (as  against  the  maker  of  the  instrument) 
treat  it  as  either. 

Assumpsit  for  sheep,  lambs,  and  cattle  sold  and  delivered  by 
the  plaintiff  to  the  defendant  at  his  request.  Plea,  general  issue. 
At  the  trial  before  Lord  Tenterden,  Ch.  J.  at  the  last  Middlesex 
sittings,  the  plaintiff  proved  that  he  had  sold  to  the  defendant 
cattle  to  the  value  of  78Z.  10*. ;  but  it  further  appeared  that 
the  defendant  gave  the  plaintiff  in  payment  of  that  sum  a  bill  of 
exchange  for  85Z.  2*.,  which  was  duly  paid,  and  the  following 
instrument  for  447.  11*.  5rf.,  which  was  not  paid  : — 

"  447.  11*.  5d. 

"  London,  5th  August,  1826. 

"  Three  months  after  date,  I  promise  to  pay  Mr.  John  Bury, 
or  order,  forty-four  pounds  eleven  shillings  and  five-pence,  value 
received. 

"  J.  B.  Grutherot,  "  John  Bury." 

"85,  Mountague  Place,  (Indorsed)  "  John  Bury." 

"  Bedford  Square." 

Grutherot's  name  was  also  written  across  the  instrument. 

♦It  was  contended  that  this  was  a  bill  of  exchange,  and  that  the  [  *434  ] 
plaintiff  was  bound  to  prove  that  he  had  given  due  notice  of  the 
dishonour  of  the  bill  to  the  defendant.  On  the  other  hand,  it 
was  insisted,  that  it  was  a  promissory  note,  and  that  the  defen- 
dant, as  the  maker,  was  at  all  events  liable  upon  it  as  such. 
Lord  Tenterden  reserved  the  point,  and  the  jury  found  a 
verdict  for  the  plaintiff. 

Campbell  now  moved  to  enter  a  nonsuit : 

In  Gray  v.  Milner\  an  instrument  drawn,  payable  to  the  drawer 
or  his  order  at  a  particular  place,  without  being  addressed  to 
any  person  by  name,  but  which  was  afterwards  accepted  by  the 

t  21  E.  E.  525  (8  Taunt.  739). 
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Edib  person  residing  at  the  place  where  it  was  made  payable,  was 
Burt,  held  to  be  a  bill  of  exchange ;  and  in  Allan  v.  Maicwtrt  it  was 
held  that  an  instrument  which  on  common  observation  appeared 
to  be  a  bill  of  exchange,  might  be  treated  as  such,  though  words 
were  introduced  into  it,  for  the  purpose  of  deception,  which 
might  make  it  a  promissory  note.  There  the  bill  was  drawn  by 
Mawson,  and  contained  a  request  to  the  drawers  to  pay ;  but 
the  word  "at"  was  written  in  very  small  letters  before  the 
names  of  the  drawees,  and  they  refused  to  pay  it.  In  Shtittk- 
worth  v.  Stephensl  it  was  held  that  an  instrument  in  the  common 
form  of  a  bill  of  exchange,  except  that  the  word  "  at "  was  sub- 
stituted for  "to,"  before  the  name  of  the  drawees,  might  be 
declared  upon  as  a  bill  of  exchange.  Lord  Ellbnborouoh,  indeed, 
was  of  opinion,  that  it  might  also  be  pleaded  as  a  promissory  note, 
at  the  option  of  the  holder.  If  this  were  a  promissory  note,  it 
was  unnecessary  to  insert  in  it  the  name  of  J.  B.  Grutherot. 

[  435  ]       Lord  Tenterden,  Ch.  J. : 

This  is  an  instrument  at  least  of  a  very  ambiguous  character. 
In  form  it  is  a  promissory  note,  for  it  contains  in  terms  a 
promise  to  pay  the  sum  mentioned  in  it;  but  then  in  the 
corner  of  it  there  is  the  name  of  Grutherot,  and  it  appears  that 
his  name  is  also  written  across  the  instrument.  In  that  respect, 
although  it  does  not  in  terms  contain  a  request  to  Grutherot  to  pay, 
yet  it  resembles  a  bill  of  exchange.  It  is  an  instrument,  therefore, 
of  an  ambiguous  nature,  and  I  think  that  where  a  party  issues  an 
instrument  of  an  ambiguous  nature,  the  law  ought  to  allow  the 
holder,  at  his  option,  to  treat  it  either  as  a  promissory  note  or  a 
bill  of  exchange.  That  being  so,  I  think  it  was  competent  to  the 
plaintiff  in  this  case  to  consider  this  as  a  promissory  note  ;  and 
if  so,  the  notice  of  the  dishonour  was  unnecessary. 

Bayley,  J. : 

I  think  that  this  was  a  promissory  note  containing  an  intima- 
tion on  the  part  of  Bury,  that  he  would  pay  at  Grutherot's 
house;  and  I  think  also,  that  where  a  party  frames  his 
instrument  in  such  a  way  that  it  is  ambiguous,  whether  it  be  a 

t  4  Camp.  115.  J  1  Camp.  407. 
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bill  of  exchange  or  a  promissory  note,  the  party  holding  it  is         Edis 
entitled  to  treat  it  either  as  one  or  the  other,  and  that  the        buby. 
plaintiff  ought  not  to  be  defeated  by  .the  party  who  framed  the 
instrument  being  allowed  to  say  that  it  is  a  bill  .of  exchange. 

Holroyd,  J. : 

It  seems  to  me  that  it  was  the  design  of  the  drawer  of  this 
instrument  to  hold  out  to  the  party  taking  it  that  he  might  treat 
it  either  as  a  bill  of  exchange  or  a  promissory  note.  Besides,  the 
words  of  an  instrument  are  to  be  taken  most  strongly  against 
the  party  using  them ;  and  therefore  if  there  be  any  ambiguity 
*in  the  words  of  this  instrument,  they  ought  to  be  construed  [  *4S6  ] 
favourably  for  the  plaintiff,  and  against  the  defendant,  who  made 
the  instrument.  Besides,  until  Grutherot  put  his  name  to  this 
instrument,  it  was  clearly  in  terms  a  promissory  note;  and 
having  been  once  such,  the  fact  of  his  having  afterwards  put 
his  name  to  it  as  acceptor  cannot  alter  the  nature  of  it. 

LlTTLEDALE,  J.  : 

It  seems  to  me  that  this  was  a  promissory  note.  It  begins 
with  the  words  "  I  promise  ;  "  it  contains  a  promise  to  pay,  and 
that  is  the  form  of  a  promissory  note.  But  it  is  alleged  that 
there  is  something  at  the  foot  of  the  instrument  which  converts 
it  into  a  bill  of  exchange;  a  bill  of  exchange  however  is 
addressed  to  another  person,  and  contains  a  request  to  the 
drawee  to  pay  the  same.!  In  order  to  make  this  a  bill  of 
exchange,  the  words  "I  promise"  must  be  rejected ;  and  those 
words  constitute  the  essential  difference  between  a  bill  of 
exchange  and  a  promissory  note.  I  think  that  they  ought  not 
to  be  rejected.  Suppose  they  were  rejected,  could  this  instru- 
ment then  have  been  declared  upon  as  a  bill  of  exchange  before 
Grutherot  accepted  it  ?  If  it  could  not,  then  it  was  not  a  bill  of 
exchange  at  that  time ;  and  if  it  was  once  a  promissory  note, 
Grutherot,  by  putting  his  name  to  it,  could  not  make  it  a  bill  of 

exchange. 

Rule  refused. 

t  See  now  Bills  of  Exchange  Act,  1882,  s.  6.— R,  C. 
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1827.  EICHAEDS  and  Another  v.  POKTEK.f 

Mavi. 
_  (6  Barn.  &  Cress.  437—439 ;  S.  C.  9  Dowl.  &  By.  497  ;  5  L.  J.  K.  B.  175.) 

•■         ■»  A.  sent  to  B,  on  the  25th  of  January,  an  invoice  of  five  pockets  of 

hops,  and  delivered  the  hops  to  a  carrier  to  be  conveyed  to  B.  In  the 
invoice  A.  was  described  as  the  seller  and  B.  as  the  purchaser  of  the 
hop3.  B.  afterwards  wrote  to  A*  as  follows :  "  The  hops  I  bought  of  A. 
on  the  23rd  January  are  not  yet  arrived.  I  received  the  invoice :  the  last 
were  longer  on  the  road  than  they  ought  to  have  been ;  however,  if 
they  do  not  arrive  in  a  few  days,  I  must  get  some  elsewhere : "  Held, 
that  the  invoice  and  this  letter,  taken  together,  did  not  constitute  a  note 
in  writing  of  the  contract  to  satisfy  the  17th  section  of  the  Statute  of 
Frauds. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  non-assumpsit. 
At  the  trial,  before  Vaughan,  B.,  at  the  last  Summer  Assizes  for 
Worcester,  it  appeared  that  the  plaintiffs,  on  the  25th  of  January, 
1826,  had  sent  from  Worcester  to  the  defendant  at  Derby,  an 
invoice  of  five  pockets  of  hops,  and  delivered  the  hops  the  same 
day  to  the  carriers,  to  be  conveyed  from  Worcester  to  Derby,  and 
informed  the  defendant  at  the  same  time  that  they  were  so 
forwarded.  The  invoice  described  the  plaintiffs  as  the  sellers 
and  the  defendant  as  the  purchaser  of  the  hops.  The  only  proof 
of  any  note  or  memorandum  of  a  contract  in  writing  was  the 
following  letter  of  the  defendant  on  the  27th  of  February, 
addressed  to  the  plaintiffs :  "  The  hops  (five  pockets)  which  I 
bought  of  Mr.  Richards  on  the  28rd  of  last  month  are  not  yet 
arrived,  nor  have  I  ever  heard  of  them.  I  received  the  invoice : 
the  last  was  much  longer  than  they  ought  to  have  been  on  the 
road ;  however,  if  they  do  not  arrive  in  a  few  days,  I  must  get 
some  elsewhere,  and,  consequently,  cannot  accept  them."  The 
learned  Judge  was  of  opinion,  that  there  was  not  any  note  in 
writing  of  the  contract  sufficient  to  satisfy  the  Statute  of  Frauds, 
and  nonsuited  the  plaintiff. 

t  Followed  in   Archer  v.   Baynts  admits  the  contract,  but  insists  for 

(1850)  5  Ex.  625,  20  L.  J.  Ex.  54.  some  reason  insufficient  in  law  that 

The  inference  drawn  by  Lord  Ten-  he  is  absolved  from  it.     See  Bailey 

terdex  that  the  letter  and  invoice  v.  Sweeting  (1861)  9  C.  B.  (X.  S.) 

shewed  that  there  was  some  term  of  843,  30  L.  J.  C.  P.  150 ;    Wilkinson 

the  contract  not  expressed  in  either  v.  Evans  (1866)  L.  R.  1  C.  P.  407, 410, 

is  fine,  but  intelligible.     The  case  is  35  L.  J.  0.  P.  224 ;  Burton  v.  Bust 

quite  consistent  with  the  cases  where  (1872)  L.  R.  J  Ex.  279,  41  L.  J.  Ex. 

a  letter  written  by  the  person  charged  173,  Ex.  Ch. — R.  C. 


vol.  xxx.J       1827.     K.  B.     6  B.  &  C.  487—489.  393 

liusseU  now  moved  to  set  aside  the  nonsuit :  Richards 

r. 

The  defendant,  by  his  letter,  recognizes  the  contract  as  a  still  Porteb. 
subsisting  contract.  He  does  not  in  any  way  falsify  it.  *In  [  *438  1 
Cooper  v.  Smiths  the  letter  of  the  buyer  falsified  the  contract. 
He  insisted  that  the  flour  was  to  be  delivered  within  a  week. 
Here  the  defendant  says  he  had  bought  five  pockets  of  hops  of 
Mr.  Richards,  but  does  not  allege  that  it  was  part  of  the  contract 
that  they  were  to  be  delivered  within  any  specified  time. 
Saunderson  v.  Jacksonl  shews  that  a  subsequent  letter,  referring 
to  or  recognizing  the  contract,  may  be  connected  with  a  bill  of 
parcels  already  delivered,  so  as  to  make  a  sufficient  note  in 
writing  to  satisfy  the  statute  ;  and  the  authority  of  that  case  was 
admitted  in  Cooper  v.  Smith  :  which  was  distinguished  on  the 
ground  that  the  letter  did  not  recognize  but  falsified  the  contract. 
Schneider  v.  Norris§  shews,  that  a  letter  recognizing  an  invoice 
or  bill  of  parcels  is  such  evidence  of  the  contract  as  to  take 
a  case  out  of  the  mischief  which  the  statute  was  intended  to 
prevent :  and  in  Allen  v.  Bennef]  it  was  held,  that  an  order  for 
goods,  written  and  signed  by  the  seller's  agent  in  a  book  of  the 
buyer's,  but  not  naming  the  buyer,  might  be  connected  with  a 
letter  of  the  seller  to  his  agent  mentioning  the  name  of  the 
buyer,  and  with  a  letter  of  the  buyer  to  the  seller  claiming  the 
performance  of  the  order,  so  as  to  constitute  a  complete  contract 
within  the  Statute  of  Frauds. 

Lord  Tenterden,  Ch.  J. : 

I  think  this  letter  is  not  a  sufficient  note  or  memorandum  in 

writing  of  the  contract  to  satisfy  the  Statute  of  Frauds.     Even 

connecting  it  with  the  invoice,  it  is  imperfect.     If  we  were  to 

decide  that  this  was  a  sufficient  note  in  writing,  we  should  in 

effect  hold,   that  if  a  man  were   to  write  and  say,  "I  have 

received  *your  invoice,  but  I  insist  upon  it  the  hops  have  not      [  *439  ] 

been  sent  in  time,"  that  would  be  a  note  or  memorandum  in 

writing  of  the  contract  sufficient  to  satisfy  the  statute.     I  think 

the  case  of  Cooper  v.  Smithy  in  substance,  is  not  distinguishable 

from  this  case. 

Ride  refused. 

t  13  R.  R.  397  (15  East,  103).  §  15  R.  R.  250  (2  M.  &  S.  286). 

|  5  R.  R.  580  (2  Bos.  &  P.  238).  I|  12  R.  R.  633  (3  Taunt.  169). 
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1827. 
May  5. 


[  «9  ] 


POWNAL,   Gent.,    One,   &c.   v.  FERRAND. 

(6  Item.  &  Cress.  439—446;  S.  C.  9  Dowl.  &  Ry.  603  ;  5  L.  J.  K.  B.  176.) 

The  indorser  of  a  bill,  being  sued  by  the  holder,  paid  him  part  of  the 
sum  mentioned  in  the  bill :  Held,  that  he  might  recover  the  same  from 
the  acceptor  in  an  action  for  money  paid  to  his  use. 

Assumpsit  for  money  paid,  laid  out,  and  expended  to  the  use  of 
the  defendant.  Plea,  general  issue.  At  the  trial  before  Lord 
Tenterden,  Gh.  J.  at  the  Middlesex  sittings  after  the  last  Term, 
the  following  appeared  to  be  the  facts  of  the  case  : 

The  plaintiff  was  the  indorser  of  a  bill  of  exchange  for  8502., 
payable  three  months  after  date,  drawn  on  the  11th  March, 
1825,  by  one  Ford,  upon  and  accepted  by  Ferrand,  the  defendant. 
The  bill  was  indorsed  by  Ford  to  the  plaintiff,  and  by  him  to  one 
Hayes,  and  again  by  him  to  one  Field.  The  bill  not  having  been 
paid  when  due,  Field,  the  holder,  brought  actions  against  the 
several  parties  to  the  bill,  and  recovered  judgment,  and  Pownal, 
the  present  plaintiff,  on  the  24th  December,  1825,  in  consequence 
of  such  recovery  against  him,  paid  Field  40/.  on  account  of  the 
bill.  The  defendant,  Ferrand,  having  refused  to  pay  the  costs  of 
the  action  against  the  other  parties,  Field  recovered  against  him 
as  acceptor  3502.,  and  302.  costs,  and  levied  upon  his  goods  8402., 
giving  credit  for  the  40/.  paid  him  by  Pownal.  This  action  was 
brought  to  recover  the  402.  which  Pownal,  the  plaintiff,  had  been 
r  *440  J  compelled  to  pay  to  Field  on  *account  of  the  bill.  It  was 
objected,  that  this  money  could  not  be  recovered  in  this  form  of 
action,  because  there  was  no  privity  between  the  plaintiff  and 
defendant ;  that  the  402.  was  not  paid  in  exoneration  of  the 
defendant,  but  of  the  plaintiff,  who  was  a  party  to,  and  liable  on 
the  bill;  and  it  was  said,  that  it  would' be  a  great  hardship  on 
the  acceptor  of  a  bill  if  several  indorsers  could,  by  partial 
payments,  acquire  a  right  of  action.  The  Lord  Chief  Justice 
was  of  opinion,  that  as  the  defendant  was  liable  by  law  to  the 
amount  of  the  bill,  and  as  he  had  been  exonerated  from  the 
payment  of  402.  by  the  plaintiff's  payment  of  that  sum,  it  must 
be  considered  as  so  much  money  paid  to  his  use.'  A  verdict 
having  been  found  for  the  plaintiff, 

Starkie  now  moved  for  a  new  trial.     *     *     * 
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Lord  Tenterden,  Ch.  J. :  Pownal 

r. 

The  facts  of  this  case  are  so  very  peculiar,  that  it  appears  to  Ferrand. 
me  that  a  decision  in  favour  of  the  plaintiff  will  not  tend  to  any  [  442  J 
mischievous  consequences.  The  acceptor  was  primarily  liable 
upon  the  bill  to  the  plaintiff.  Field  sued  the  plaintiff  on  the  bill, 
and  obtained  a  verdict  against  him,  and  after  that  verdict  the 
plaintiff  paid  Field  40/.  on  account  of  the  bill.  Field  also  brought 
an  action  against  the  defendant  as  acceptor  of  the  bill,  and 
obtained  a  verdict  against  him  for  850L,  and  judgment  was  signed 
for  that  sum  and  80Z.  costs,  and  an  execution  issued  against  the 
defendant,  under  which  840Z.  was  levied.  This  action  is  brought 
to  recover  from  the  defendant  the  sum  of  401.,  which  the  plaintiff 
was  compelled  to  pay  as  indorser  of  the  bill.  This  case  differs 
from  Cowley  v.  Dunlop\  and  Houle  v.  Baxter  ;l  for  in  those 
cases  the  acceptors  had  become  bankrupts,  and  obtained  their 
certificates  before  the  indorsers  made  any  payment  on  account  of 
the  bills.  At  the  time  of  making  such  payments,  therefore,  the 
acceptors  had  ceased  to  be  liable  on  the  bills.  Here,  the  money 
paid  by  Pownal  is  money  which  the  defendant  Ferrand  was  liable 
to  pay,  and  justice  requires  that  Pownal  should  be  allowed  to 
recover  it  back.  *It  is  said  that  Pownal  ought  to  have  sued  on  [  *443  ] 
the  till;  but  the  bill  was  not  in  his  possession,  and  even  if  it  was, 
there  might  be  great  difficulty  in  suing  upon  it,  for  the  present 
defendant  might  have  pleaded  a  former  recovery  of  the  whole 
amount  of  the  bill.§  The  plaintiff,  by  bringing  this  action  for 
money  paid  to  the  use  of  the  defendant,  avoids  this  difficulty.  * 
I  am  of  opinion  that  he  is  entitled  to  recover  upon  the  general 
principle,  that  one  man,  who  is  compelled  to  pay  money  which 
another  is  bound  by  law  to  pay,  is  entitled  to  be  reimbursed  by 
the  latter;  and  I  think,  that  money  paid  under  such  circum- 
stances may  be  considered  as  money  paid  to  the  use  of  the  person 
who  is  so  bound  to  pay  it. 

Bayley,  J. : 

It  is  the  duty  of  the  acceptor  of  a  bill  to  pay  it  when  due.     If 

any  injury  result  to  him  by  reason  of  his  non-payment  of  the  bill, 

t  7  T.  R.  565.  by  the  Mercantile  Law  Amendment 

t  3  East,  177.  Act,  1856,  19  &  20  Vict.  c.  97,  s.  5. 

§  This  difficulty  is  "now  removed      — R.  C. 
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Powkal  he  has  no  ground  of  complaint,  for  it  arises  from  bis  own  breach 
Fbbbaxd.  of  duty.  If  he  pays  the  bill  when  it  becomes  due,  no  party  can 
call  upon  him.  The  holder  of  a  bill,  however,  has  a  right  to 
claim  payment  from  all  the  parties  to  it ;  but  the  acceptor  is  the 
only  person  who  ought  to  expect  to  be  called  upon  to  pay  it. 
Each  party  may  pay  something,  and  in  that  case  the  acceptor 
will  be  responsible  to  the  several  parties  to  the  extent  of  the  sums 
which  they  have  paid.  Here  the  holder  called  upon  the  plaintiff, 
one  of  the  indorsers,  to  pay  the  bill.  If  the  defendant  had  done 
his  duty  as  acceptor,  the  plaintiff  would  not  have  been  so  called 
upon.  The  plaintiff  did  pay  40Z.  to  the  holder  on  account  of  the 
bill ;  and  the  question  is,  whether  he  is  to  lose  that  sum,  or  has 
any  remedy  against  the  defendant,  in  consequence  of  whose 
default  he  was  compelled  to  pay  it.  The  law  is,  that  a  party,  by 
[  *444  ]  voluntarily  paying  *the  debt  of  another,  does  not  acquire  any  right 
of  action  against  that  other ;  but  if  I  pay  your  debt  because  I  am 
forced  to  do  so,  then  I  may  recover  the  same ;  for  the  law  raises 
a  promise  on  the  part  of  the  person  whose  debt  I  pay  to  reimburse 
me.  That  principle  waB  fully  established  in  the  case  of  Exall  v. 
Partridge  A  There  the  goods  of  a  stranger,  which  were  on  the 
premises  of  another,  were  distrained  by  the  landlord  for  rent ; 
and  the  stranger,  in  order  to  redeem  them,  was  forced  to  pay  the 
rent,  and  he  brought  an  action  to  recover  the  same  from  the 
three  joint  lessees,  from  whom  the  rent  was  due  to  the  landlord ; 
and  it  was  held,  that  as  the  money  was  paid  by  compulsion,  in 
satisfaction  of  a  demand  upon  the  three,  the  action  was  main- 
tainable. So  in  this  case,  the  plaintiff  paid,  by  compulsion,  part 
of  the  debt  due  from  the  acceptor.  It  is  said  that  the  plaintiff 
has  no  remedy,  because  he  has  not  paid  the  whole  amount  of  the 
bill ;  but  I  think  he  is  entitled  to  recover  the  part  which  he  has 
paid,  for  to  that  extent  the  defendant  has  been  benefited.  The 
cases  of  Cowley  v.  Dunlopl  and  Houle  v.  Baxter^  are  distin- 
guishable from  the  present,  because  in  those  cases  the  acceptors 
had  become  bankrupts  and  obtained  their  certificates,  which 
operated  as  statutable  releases  of  their  debts  before  the  money 
was  paid. 

t  4  R.  R.  656  (8  T.  R.  308).  §  3  East,  177. 

J  7  T.  R.  565. 


vol.  xxx.]       1827.    K.  B.     6  B.  &  C.  444—446.  897 

HOLROYD,  J.  ".  POWNAL 

r. 

I  am  of  opinion  that  this  action  for  money  paid  to  the  defen-  Febbamd. 
dant's  use  is  maintainable.  The  defendant,  as  acceptor  of  the 
bill,  was  liable  in  the  first  instance  to  pay  it.  If  he  had  per- 
formed his  duty,  the  plaintiff  would  not  have  been  called  upon  by 
the  holder ;  but,  as  indorser,  he  was  liable  to  be  called  *upon  [  *^5  ] 
either  to  pay  the  whole  or  part;  he  was  called  upon,  and  was 
actually  compelled  to  pay  part.  There  was  no  breach  of  duty  on 
his  part ;  and  I  think  that  he  having  been  compelled  by  law  to 
pay  money  which  the  defendant  was  liable  to  pay,  the  law  will 
imply  a  promise  on  the  part  of  the  latter  to  repay  the  money : 
for  it  is  a  general  principle,  that  a  man  who  pays  the  debt  of 
another  by  compulsion,  may  recover  from  him  the  amount  of 
the  debt  so  paid.  It  is  said  that  the  plaintiff  by  making  this 
payment  was  only  remitted  to  his  remedy  upon  the  bill;  but 
I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover  in  this 
action  upon  the  same  principle  upon  which  a  surety  is  entitled 
to  recover  money  from  his  principal.  I  think  that  a  party  is 
not  bound  to  resort  to  the  original  engagement  unless  it  be  by 
deed,  but  that  he  may  at  his  election  found  his  action  upon 
the  original  engagement,  or  bring  indebitatus  assumpsit  for 
money  paid. 

LlTTLEDALE,  J.  : 

The  authorities  cited  induced  me  for  some  time  to  entertain 
considerable  doubt  whether  the  plaintiff  as  indorser  could  recover 
in  this  form;  but  upon  further  consideration,  I  am  of  opinion 
that  although  the  plaintiff  by  making  the  payment  may  be 
remitted  to  his  original  right  upon  the  bill,  yet  he  may  also 
maintain  an  action  for  money  paid  to  his  use.  It  is  a  general 
rule,  that  a  man  who  is  compelled  by  process  of  law  to  pay  money 
which  another  is  liable  to  pay,  may  in  an  action  of  indebitatus 
assumpsit,  for  money  paid  to  the  use  of  that  other,  recover  the 
same.  This  case  in  principle  resembles  Exati  v.  Partridge  A 
There  the  *lessees  were  liable  by  law  to  pay  the  rent.  Here  the  [  *^g  ] 
acceptor  was  liable  by  law  to  pay  the  amount  specified  in  the  bill, 
and  the  indorser  was  liable  only  in  default  of  payment  by  the 

t  4  R.  R.  656  (8  T.  R.  30S). 
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Pownal  acceptor.  So  in  Exatt  v.  Partridge,  the  stranger  having  his  goods 
Febband.  upon  the  premises  in  respect  of  which  the  rent  was  due,  became, 
by  reason  of  the  default  of  the  lessees,  liable  to  satisfy  the  rent 
out  of  his  goods.  It  was  held  in  that  case,  that  the  law  would 
imply  a  promise  on  the  part  of  the  lessees  to  repay  the  stranger 
the  rent  which  he  had  been  compelled  to  pay.  It  is  true  that  in 
this  case,  the  acceptor  will  become  liable  to  several  actions ;  but 
he  has  brought  that  upon  himself  by  not  paying  the  bill  when  it 
became  due,  as  he  ought  to  have  done.  The  same  inconvenience 
might  happen  in  the  case  of  a  distress  for  rent ;  for  if  the  goods 
of  different  persons  were  distrained  upon,  and  they  severally 
contributed  sums  towards  payment  of  the  rent,  the  lessees  would 
be  liable  to  several  actions. 

Rule  refused. 


1827.        DOE    on    the    Demise    OF    J.    PRIESTLEY  AND  JANE 
Mall*'  his  Wife  v.  CALLOWAY. 

C  484  1  (6  Barn.  &  Cress.  484—496 ;  S.  C.  9  Dowl.  &  By.  518 ;  5  L.  J.  K.  B.  188.) 

A  surrender  of  a  copyhold  was  duly  made  and  presented  by  the 
homage,  but  no  entry  of  such  surrender  and  presentment  was  made  on 
the  Court  Rolls :  Held,  that  such  surrender  and  presentment  might  be 
proved  by  a  draft  of  an  entry  produced  from  the  muniments  of  the 
manor,  and  the  parol  testimony  of  the  foreman  of  the  homage  jury  who 
made  such  presentment. 

Ejectment  for  the  recovery  of  certain  premises,  consisting 
of  a  messuage  and  lands  with  the  appurtenances,  situate  in 
Weedon  Beck,  in  the  county  of  Northampton,  against  the 
defendant  as  tenant  in  possession,  but  which  ejectment  was 
defended  by  the  annuitants  hereinafter  mentioned.  At  the 
[  ••485  ]  trial  before  *Holroyd,  J.,  at  the  Northampton  Summer  Assizes, 
1825,  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  this  Court  on  the  following  case : 

The  premises  for  the  recovery  of  which  the  action  was  brought 
are  copyhold  tenements  of  inheritance  holden  of  the  manor  of 
Weedon  Beck,  under  the  provost  and  fellows  of  Eton  College,  who 
are  the  lords  of  the  manor.  Thomas  Bennett,  hereinafter  men- 
tioned, was  seised  in  fee  of  the  premises  in  1790.     The  following 
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written  document  brought  from  among  the  muniments  of  the      Dosdem. 
manor  of  Weedon  Beck  was  given  in  evidence  on  the  part  of  r. 

the  plaintiff:  "The  manor  of  Weedon  Beck,  in  the  county  of  Calloway- 
Northampton.  The  first  day  of  May,  in  the  year  of  our  Lord 
1790.  Be  it  remembered,  That  on  the  day  and  year  above- 
written,  Thomas  Bennett,  late  of  Weedon  Beck  aforesaid,  but  now 
of  Buckingham,  in  the  county  of  Bucks,  grazier,  a  customary 
tenant  of  the  manor  aforesaid,  and  Elizabeth  his  wife,  did  out  of 
court  surrender  by  the  rod  into  the  hands  of  the  lords  of  the 
said  manor,  by  the  hands  and  acceptance  of  Thomas  Hearne, 
Gent,  (deputy-steward  of  the  -same  manor,  and  for  this  turn  and 
purpose  only  lawfully  constituted  and  appointed),  the  said 
Elizabeth  being  solely  examined  apart  from  her  said  husband, 
by  the  said  deputy-steward,  and  consenting,  according  to  the 
custom  thereof,  all  that  messuage,  &c.  (setting  out  the  premises 
for  which  the  action  was  brought),  to  the  use  and  behoof  of  Jane 
Hutton,  of  Maids  Morton,  in  the  county  of  Bucks,  spinster,  and 
of  her  heirs  and  assigns  for  ever,  according  to  the  custom  of  the 
said  manor,  by  the  rents  and  services  therefore  due  and  of 
right  accustomed  :  Provided  always,  nevertheless,  that  if  the  said 
T.  Bennett,  his  heirs,  executors,  or  administrators,  or  any  of 
them,  *do  and  shall  well  and  truly  pay  or  cause  to  be  paid  unto  C  *486 1 
the  said  Jane  Hutton,  her  executors,  administrators,  or  assigns, 
the  full  sum  of  1,000Z.,  at  the  rate  of  4Z.  10*.  for  every  lOOi.  by 
the  year,  upon  the  first  day  of  November  now  next  ensuing 
the  day  of  the  date  of  these  presents;  then  this  present 
surrender  shall  be  void  and  of  none  effect,  or  else  be  and  remain 
in  full  force. 
"  Taken   out   of   Court  "  Thomas  Bennett. 

the  day  and  year  first  "  Elizabeth  Bennett. 

above-written,  by  me, 

"  Thomas  Hearne, 

"  Deputy-steward." 

Under  the  signatures  in  the  surrender  was  written  a  memo- 
randum in  the  following  words :  "  Presented  by  David  Atchison, 
foreman  of  the  jury,  at  a  court  held  the  10th  day  of  December, 
1792."  By  the  custom  of  the  manor  surrenders  may  be  taken 
out  of  Court  by  a  deputy-steward,  and  surrenders  so  taken  may 
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DoBdem.  be  presented  at  any  subsequent  Court.  There  is  no  limited  time 
r#  for  presenting  such  surrenders:  sometimes  they  are  presented 

Calloway.  many  years  after  they  are  made,  although  there  may  have  been 
Courts  holden  in  the  meantime.  A  written  document  or  paper 
(the  first  two  sheets  whereof  were  missing),  brought  from  among 
the  muniments  of  the  manor  of  Weedon  Beck,  and  relating  to 
the  proceedings  of  the  Court  of  the  10th  December,  1792,  was 
given  in  evidence  on  the  part  of  the  plaintiff;  and  that  part 
which  related  to  the  premises  in  question  began  thus :  "  At  this 
Court  it  is  found  by  the  homage,  that  on  the  1st  day  of  May,  in 
the  year  of  our  Lord  1790,  Thomas  Bennett,  late  of  Weedon 
Beck,  &c."  (setting  out  a  surrender  by  the  said  T.  Bennett 
similar  in  terms  to  the  one  before  mentioned).  The  document 
[  *487  ]  lastly  *above  set  out  is  endorsed  with  these  words,  "Draft  of 
Court  for  Weedon  Beck,  92,"  in  the  hand-writing  of  one  Smith, 
a  clerk  of  Mr.  T.  Barnard,  the  then  steward  of  the  manor. 
Barnard  died  in  1796,  Smith  died  in  1818.  The  last-mentioned 
document  was  tendered  in  evidence  on  the  part  of  the  plaintiff, 
and  objected  to  on  the  part  of  the  defendant,  but  admitted  by  the 
learned  Judge,  subject  to  the  opinion  of  this  Court  both  as  to  its 
admissibility  and  its  legal  effect.  David  Atchison  was  foreman 
of  the  jury  at  a  Court  holden  for  the  manor  of  Weedon  Beck  on 
the  10th  December,  1792.  The  surrender  of  Thomas  Bennett, 
in  writing  above  set  out,  was  brought  to  him  at  the  said  Court  as 
foreman  of  the  jury,  by  John  Harris,  the  then  bailiff.  He  took  it, 
and  presented  it  to  Mr.  Thomas  Barnard,  the  steward,  to  be 
enrolled.  The  presentment  was  the  act  of  the  homage,  and  pre- 
sented by  Atchison  as  foreman  of  the  jury,  and  he  at  the  same 
time  wrote  the  memorandum  now  appearing  on  the  surrender, 
and  above  set  out.  Mr.  T.  Barnard,  the  steward  of  the  manor, 
received  the  presentment  from  Atchison,  and  demanded  half-a- 
guinea  for  the  inrolling  of  the  said  surrender,  which  was  paid  by 
John  Harris,  the  then  bailiff,  on  behalf  of  the  mortgagee.  The 
above-mentioned  facts  as  to  the  holding  of  the  court  on  the  10th 
December,  1792,  and  as  to  all  the  proceedings  which  took  place 
at  that  Court,  were  proved  by  the  said  David  Atchison  from 
memory.  This  evidence  was  objected  to  on  the  part  of  the 
defendant,  but  received,  subject  to  the  opinion  of  this  Court  as  to 
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its  admissibility.     Much  other  business  was  done  at  the  same      Dob  dem. 

PsiFSTT  vv 

Court  (some  of  which  is  referred  to  as  done  at  a  Court  of  that  r. 

date  by  the  rolls  of  subsequent  Courts) ;  but  no  other  written  docu-  Callowat- 
ment  appeared  to  have  been  made  at  that  *Court,  except  the  C  *438  ] 
draft  of  the  roll  before-mentioned  relating  to  the  premises  in 
question,  and  which  relates  also  to  other  business  of  the  manor 
done  at  the  same  Court :  nor  does  there  appear  on  the  Court 
rolls  any  entry  of  a  coujrt  being  holden  in  1792,  unless  the  Court 
should  be  of  opinion  that  the  draft  above  mentioned  can  be  con- 
sidered as  a  Court  roll ;  nor  has  there  been  any  mutilation  of  or 
erasure  in  the  existing  Court  rolls.  Interest  was  duly  paid  to 
the  mortgagee  for  1,000/.  up  to  the  year  1818 ;  but  it  did  not 
appear  to  have  been  so  paid  with  the  knowledge  of  the  defendant, 
or  of  Horlock  or  Yems,  or  their  trustees.  On  the  19th  of  June, 
1820,  a  Court  was  duly  holden,  the  proceedings  of  which,  as  far 
as  relates  to  the  premises  in  question,  are  contained  in  the 
following  entry  in  the  Court  rolls:  "The  manor  of  Weedon 
Beck,  in  the  county  of  Northampton.  The  special  court  baron 
of  the  provost  and  college  royal  of  the  blessed  Mary  of  Eton,  nigh 
Windsor,  in  the  county  of  Bucks,  holden  in  and  for  the  said 
manor,  on  Monday  the  19th  day  of  June,  in  the  year  of  our 
Lord,  1820,  before  Edward  Brown,  Gent.,  the  deputy  of  Abraham 
Moore,  Esq.  chief  steward  of  the  said  Manor.  At  this  Court  the 
homage  present  that  at  a  Court  holden  in  and  for  the  said  manor 
on  the  10th  day  of  December,  1792,  a  certain  conditional  sur- 
render, bearing  date  the  1st  day  of  May,  1790,  from  Thomas 
Bennett,  then  late  of  Weedon  Beck  aforesaid,  but  then  of 
Buckingham,  grazier,  a  customary  tenant  of  the  said  manor,  and 
Elizabeth  his  wife,  of  all  his  copyhold  or  customary  messuages, 
lands,  tenements,  and  hereditaments  whatsoever  lying  within 
and  holden  of  the  manor  of  aforesaid,  to  the  use  of  Jane  Hutton, 
of  Maids  Morton,  in  the  county  of  Bucks,  spinster,  and  of  her 
#heirs  and  assigns  for  ever,  for  securing  the  repayment  of  1,000Z.  C  *489  I 
and  lawful  interest,  was  duly  presented  by  the  homage  at  that 
Court  for  enrolment,  but  which,  through  inadvertence  of  the 
steward,  was  omitted  to  be  done;  the  homage  therefore  again  at 
this  court  present  the  said  conditional  surrender  in  the  words  and 
figures  following."     Then  follows  the  surrender  first  above  set 

r.r. — vol.  xxx.  26 
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DoBdem.     out.    On  the  15th  of  May,  1828,  at  a  manor  Court  holden  for 

HI  EST LEY 

rm  the  manor  of  Weedon  Beck,  the  lessors  of  the  plaintiff  were  duly 

Calloway.  a(jmitted  tenants  to  the  said  premises,  on  the  said  surrender  of 
Thomas  Bennett  and  Elizabeth  his  wife,  according  to  the  custom 
of  the  manor.  On  the  part  of  the  defendant,  it  was  proved,  that 
Thomas  Bennett  died,  leaving  a  son,  John  Bennett,  his  heir- 
at-law,  who  was  admitted  22nd  October,  1807.  John  Bennett 
sold  the  premises  to  one  Thomas  Smith,  who  was  admitted 
27th  of  October,  1808,  and  who  on  the  12th  of  December,  1814, 
granted  an  annuity  to  Horlock  and  Yems  for  1,9981.,  and  duly  sur- 
rendered the  premises  to  trustees  (who,  previously  to  the  comple- 
tion of  the  purchase,  searched  the  Court  rolls  at  Eton  for  incum- 
brances, but  found  none,)  by  surrender  dated  12th  December,  1814, 
and  which  surrender  was  duly  presented  and  entered  on  the  Court 
rolls  at  the  next  Court,  holden  3rd  May,  1815,  and  the  said 
trustees  were  admitted  the  28th  day  of  February,  1824. 

[After  argument,  the  Court  took  time  for  consideration.] 

£  492  J       Lord  Tenterden,  Ch.  J.  : 

The  question  in  this  case  is,  whether  the  surrender  of  a  copy- 
hold made  out  of  Court  was  sufficiently  proved  to  have  been 
presented  in  Court,  so  as  to  give  the  plaintiff  a  valid  title.  If  a 
surrender  and  presentment  can  be  proved  by  any  other  evidence 
than  an  entry  on  the  rolls  of  the  Court,  it  was  abundantly  proved 
in  this  case.  It  appeared  that  a  surrender  made  in  1790  was 
presented  by  the  homage  for  enrolment  in  1820,  and  was  then 

t  *493  ]  enrolled.  But  that  *presentment  and  enrolment  could  only  be 
good  by  virtue  of  a  custom  to  present  a  surrender  at  any  subse- 
quent court.  It  is  not  necessary  in  this  case  to  give  an  opinion, 
whether  such  a  custom  is  good  in  point  of  law :  but  I  must  say 
that  I  should  have  great  difficulty  in  holding  that  such  a  custom 
is  valid.  In  this  case,  however,  it  was  proved  that  a  surrender 
was  made  out  of  Court  on  the  1st  of  May,  1790,  but  it  was  not 
presented  at  the  next  Court.  The  surrender  was  taken  by  the 
deputy-steward  out  of  Court,  and  it  was  in  fact  presented  in 
Court  by  the  homage  on  the  10th  day  of  December,  1792.  That 
was  proved  by  the  actual  production  of  a  surrender  from  the 
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muniments  of  the  lord,  with  an  indorsement,  in  the  handwriting     doe  dem. 

Pri  est  ley 
of  the  steward,  purporting  that  it  was  presented  by  Atchinson  at  r. 

a  court  holden  on  the  10th  of  December,  1792  ;  and  Atchinson,  the    Calloway- 

person  mentioned  as  having  made  the  presentment,  being  still 

living  at  the  time  of  the  trial,  was  examined,  and  spoke  to  the 

fact.     Then  a  paper  was  produced  containing  a  perfect  entry  of 

the  surrender  and  presentment.     But  the  question  is,  whether, 

independent  of  any  entry  on  the  rolls,  the  evidence  I  have  stated 

can  be  sufficient  to  shew  that  the  surrender  was  made,  and 

presented  so  as  to  give  a  title  under  it  ?    It  has  been  said  that 

the  title  to  a  copyhold  can  be  proved  by  nothing  but  the  Court 

rolls,  and  Littleton,  s.  75,  was  cited  in  support  of  that  position. 

I  apprehend,  that  Littleton  means  that  the  roll  is  the  proper 

evidence  of  the  copyholder's  title,  in  contradistinction  to  other 

species  of  evidence  as  to  matters  in  pais  or  matters  of  record,  as 

a  charter,  or  a  fine  and  recovery.    If  it  were  to  be  held  that  the 

title  to  a  copyhold  could  be  proved  by  nothing  but  the  court  roll 

or  a  copy  thereof,  great  inconvenience  might  ensue.     Suppose  all 

the  rolls  of  the  manor  to  be  destroyed  by  *accidental  fire,  and      [  **m  ] 

copies  either  not  to  have  been  delivered  out  (which  too  often 

occurs),  or  actually  to  have  been  delivered  to  the  tenant  and  lost, 

as  writings  of  that  description,  which  are  contained  in  a  small 

compass,  may  easily  be,  could  it  be  said  that  all  the  copyholders 

who  had  not  copies  to  produce  would  have  no  title   to  their 

estates  ?    I  think  it  is  impossible  to  maintain  such  a  proposition. 

If  it  cannot  be  said  that  the  production  of  the  roll  itself,  or  of  a 

copy  taken  from  that  roll,  is  the  only  evidence,  it  seems  to  me 

that  in  the  case  before  the  Court,  there  was  abundant  evidence  to 

satisfy  all  that  the  law  requires.     There  have  been  cases  decided 

in  courts  of  law  which  shew  that  the  entry  on  the  roll  is  not 

conclusive  upon  the  parties,  but  that  a  mistake  in  the  entry  may 

be  shewn  by  averment  in  pleading,  or  by  evidence  before  a  jury. 

That  has  been  decided  in  two  instances ;  one  of  them  related  to  a 

mistake  in  the  date.    By  the  Court  roll  it  appeared  that  the  Court 

was  held  on  a  particular  day :  that  day  did  not  answer  the  purpose 

of  the  party  producing  the  roll ;  and  it  was  held  that  he  might, 

notwithstanding  that  entry  on  the  roll,  shew  that  the  Court  was 

not  held  on  the  day  there  mentioned,  but  on  another.     That  was 

26—2 
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Doadem.  decided  in  Burgess  v.  Foster  A  In  that  case  the  surrender  was 
r.  entered  on  a  roll  of  the  Court  dated  the  2nd  May,  and  the  letter  of 

Calloway.  deputation  to  the  steward,  before  whom  it  was  taken,  was  dated  the 
3rd  of  June  in  the  same  year ;  and  the  Court  were  clearly  of 
opinion,  "  that  the  mis-entry  of  the  date  of  the  Court  should  not 
prejudice  the  party,  for  that  entry  was  not  matter  of  record,  but 
was  but  an  escape  ;  and  if  the  parties  had  been  at  issue  upon  the 
time  of  the  surrender  made,  or  of  the  court  holden,  the  same 
[  *496  ]  should  not  be  tried  by  *the  rolls  of  the  manor,  but  by  the 
country,  and  the  party  might  give  in  evidence  the  truth  of  the 
matter,  and  should  not  be  bound  by  the  roll ;  and  according  to 
this  resolution  of  the  Court  judgment  was  given."  In  Brend  v. 
Brend.l  a  father  being  seised  of  freehold  and  copyhold  lands, 
settled  the  same  upon  his  second  son  and  his  issue  male,  upon 
the  death  of  his  eldest  son  without  issue  male,  and  covenanted  to 
surrender  his  copyholds  to  those  uses ;  but  instead  thereof,  the 
surrender  was  entered  on  the  roll  to  the  use  of  the  heirs  general ; 
this  surrender  was  vacated  by  a  decree,  and  a  new  surrender 
made  according  to  the  settlement ;  this  was  a  decision  in  equity. 
In  another  case,  words  were  added  to  the  roll  to  pass  other 
lands.  In  Coke's  Copyholder,  s.  40,  it  is  laid  down,  "that  if 
a  conditional  surrender  be  presented,  and  the  steward  in 
entering  it  omitteth  the  condition,  yet  upon  sufficient  proof 
made  in  court,  the  surrender  shall  not  be  avoided,  but  the  roll 
amended ;  and  this  shall  be  no  conclusion  to  the  party,  to 
plead  or  give  in  evidence  the  truth  of  the  matter ; "  and  Kite 
and  Queinton's  case  §  is  to  the  same  effect.  There  is  an  Anonymous 
case  in  Lord  Baym.  785,  in  which  Lord  Holt  ruled,  at  Nisi 
Prius,  that  the  rough  draft  of  the  steward  of  the  manor  was 
good  evidence  of  the  admittance.  It  does  not  appear  whether, 
in  that  case,  a  fair  roll  had  been  engrossed  and  lost;  but  I 
cannot  think  that  material.  The  draft  may  have  been  not  a 
copy,  but  the  original  from  which  the  roll  was  afterwards  to  be 
made  out.  The  draft  itself  is  more  in  the  nature  of  an  original 
than  the  copy,  though  the  latter  is  more  convenient  for  refer- 
ence, and  therefore  is  the  document  which  is  generally  resorted 

t  1  Leon.  289.  §  4  Co.  Rep.  25. 

t  Cas.  temp.  Finch,  254. 
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to.     For  these  reasons  we,  who  *heard  the  case  argued,  are  of  doe  dem. 

opinion  that  there  was  sufficient  proof  to  entitle  the  plaintiff  to  ribstley 

recover.  Calloway. 

Postea  to  the  plaintiff  A 


WILMOT  v.   WILKINSON.  m?. 

(6  Bam.  &  Cress.  50G-512 ;  S.  C.  9  Dowl.  &  Ry.  620;  5  L.  J.  K.  B.  196.)         Jfey  18' 

Where,  by  an  instrument  in  writing  (not  under  seal),  A.,  in  con-         I  606  ] 
sideration  of  7,000/.,  agreed  to  present  to  a  rectory,  on  the  next  avoid 
ance,  such  person  as  B.  should  nominate,  and  to  furnish  an  abstract 
and  execute  a  conveyance  of  the  next  presentation  to  B. :  Held,  that 
this  agreement  did  not  require  an  ad  valorem  stamp. 

A.  afterwards,  with  the  assent  of  B.,  agreed  to  sell  the  next  presen- 
tation to  C,  and  to  convey  such  title  as  he  (A.)  had  received,  in 
consideration  of  7,500/.,  of  which  500/.  was  to  be  paid  to  B.  on  a  certain 
day.  A.  furnished  an  abstract  of  such  title  as  he  had,  but  C.  refused  to 
take  it,  and  no  conveyance  was  tendered  to  him.  In  an  action  by  B. 
against  C.  for  the  500/. :  Held,  that  there  was  a  sufficient  consideration 
for  C.'s  promise  to  pay  it,  and  that  A.  was  not  bound  to  make  a 
marketable  title,  but  only  to  convey  such  as  he  had  received,  and  that 
as  C.  refused  to  accept  that  title,  it  was  not  necessary  to  tender  a 
conveyance. 

Assumpsit  on  a  special  agreement,  and  the  common  money 
counts  to  recover  5001.  and  interest.  Plea,  the  general  issue. 
At  the  trial  before  Lord  Tenter  den,  Ch.  J.,  at  the  sittings  after 
Michaelmas  Term,  1825,  a  verdict  was  found  for  the  plaintiff 
subject  to  the  following  case :  On  the  22nd  of  March,  1824,  an 
agreement  in  writing  was  made  between  Messrs.  Goodacre  and 
Buzzard  and  the  *  plaintiff  as  follows  :  "  Agreement  between  the  [  •507  ] 
undersigned  M.  Buzzard,  on  behalf  of  himself  and  his  partner 
John  Goodacre,  and  their  respective  heirs,  executors,  and  adminis- 
trators, of  the  one  part ;  and  the  undersigned  Edward  Coke 
Wilmot,  on  behalf  of  himself  and  his  heirs,  executors,  and  adminis- 
trators, of  the  other  part,  as  follows  :  In  consideration  of  the  sum 
of  7,000Z.  of  lawful  money  of  Great  Britain  to  be  paid  in  manner 
hereinafter  mentioned,  he  the  said  M.  Buzzard  doth  hereby,  for 
himself  and  his  said  partner  J.  Goodacre,  agree  to  present  such 
person  to  the  rectory  of  Presteigne,  in  the  county  of  Radnor, 

t  Bayley,  J.  had  left  the  Court  before  the  case  was  argued. 
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Wilmot  vacant  by  or  immediately  upon  the  death,  resignation,  or  sooner 
Wilkinson,  determination  of  the  incumbency  of  the  present  incumbent,  with 
all  the  great  and  small  tithes,  oblations,  &c.  as  he  the  said 
Edward  Coke  Wilmot,  his  executors,  &c.  shall  nominate  or 
appoint ;  and  further,  that  M.  Buzzard  shall  forthwith  furnish 
an  abstract  of  title  to  the  same  presentation,  and  deduce,  at  the 
cost  and  charges  of  himself  and  his  said  partner,  or  one  of  them, 
a  good,  valid,  and  marketable  title  to  the  same  ;  and  also  execute 
a  proper  conveyance  of  the  same  to  him  the  said  E.  C.  Wilmot, 
his  executors,  &c. :  such  conveyance  to  be  prepared  at  the  expense, 
costs,  and  charges  of  the  said  E.  C.  Wilmot,  his  executors,"  &c. 

On  the  12th  of  July,  1824,  another  agreement  was  entered 
into  between  the  said  Messrs.  Goodacre  and  Buzzard  and  the 
defendant,  as  follows  :  "  Memorandum,  July  12th,  1824,  Messrs. 
Goodacre  and  Buzzard,  with  the  consent  of  E.  C.  Wilmot,  agree 
to  sell  to  Thomas  Wilkinson  the  next  presentation  to  the  living 
of  Presteigne,  Radnorshire,  which  they  have  purchased  of  Lord 
Oxford,  for  the  sum  of  7,500/.,  to  be  paid  for  at  Michaelmas  next, 
[  '508  ]  on  having  such  title  as  they  have  received  from  Lord  *Oxford 
and  Lord  Harley,  and  their  trustee  Mr.  Moore,  with  their 
covenant  for  return  of  the  money  in  the  event  of  their  being 
unable  to  procure  the  nominee  of  Mr.  Wilkinson  induction  and 
quiet  possession  of  the  living  for  six  months  after  the  next 
vacancy  of  the  same.  Mr.  Wilkinson  to  have  the  option  of  paying 
the  7,000/.,  part  of  the  7,500/.,  absolutely  to  Messrs.  G.  and  B., 
or  to  have  the  same  invested  in  their  names  and  that  of  Mr. 
Wilkinson's  trustee ;  he,  Mr.  W.,  paying  interest  at  5/.  per  cent, 
on  the  7,000/.,  and  receiving  the  dividends  or  interest  resulting 
from  the  same,  Mr.  Wilkinson  paying  at  Michaelmas  the  remain- 
ing 500/.  absolutely  to  Mr.  Wilmot,  with  G.  and  B.'s  consent." 

At  the  foot  of  which  agreement  was  written  and  signed  by  the 
plain  tiff  as  follows :  "  I  hereby  ratify,  on  my  part,  the  above 
agreement." 

The  above-mentioned  agreement  of  the  22nd  of  March,  1824, 
was  stamped  with  a  1/.  stamp.  An  abstract  of  the  title  to  the 
said  next  presentation  was  delivered  to  the  defendant's  attorney 
on  or  about  the  20th  day  of  June,  1824,  and  two  original  deeds 
of  the  18th  day  of  July,  1823,  whereby  Lord  Oxford,  Lord  Harley, 
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and  Mr.  Moore,  conveyed  to  Goodacre  and  Buzzard,  were  in  due      Wilmot 

time  shewn  to  and  examined  by  the  defendant's  attorney,  and    Wilkinson. 

were  well  executed,  and  corresponded  with  the  said  abstract. 

But  no  other  of  the  deeds  or  muniments  of  title  set  forth  in  the 

said  abstract  were  at  any  time  produced  to  the  defendant  or  his 

attorney.     The  defendant,  after  July,  1824,  offered  the  benefit  of 

his  interest  under  the  said  agreement,  for  sale,  such  as  it  was, 

if  the  purchaser  chose  to  take  his  chance.     After  the  death  of 

Buzzard,  and  before  the  29th  of  September,  1824,  Goodacre's 

attorney  *required  the  defendant  to  pay  the  7,000/.,  and  offered      [  *r>09  ] 

to  enter  into  a  covenant  pursuant  to  the  said  agreement.     The 

defendant  required  Goodacre  and  Buzzard's  attorney  to  give  him 

an  inspection  of  the  other  deeds  mentioned  in  the  abstract,  which 

he  did  not  do,  declaring  it  was  not  in  his  power.     The  plaintiff 

on  the  29th  of  September,  1824,  demanded  the  500/.,  but  never 

tendered  any  draft  of  a  conveyance  to  the  defendant.     Buzzard 

died  on  the  22nd  day  of  October,  1824.     Goodacre  did  not  assent, 

but  objected  to  the  payment  over  of  the  500/.  to  the  plaintiff. 

No  evidence  was  given,  on  the  part  of  the  plaintiff,  of  any  assent 

by  the  devisees,  or  representatives  of  Buzzard,  or  by  Moore. 

No  money  was  ever  paid  by  the  plaintiff  to  Goodacre  and  Buzzard, 

or  either  of  them. 

[After  argument :] 

Lord  Tbntbbden,  Ch.  J. :  [  51°  ] 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover  the 
500/.  demanded  in  this  action.  The  objection  taken  to  the  stamp 
has  been  *already  answered.  Whatever  was  the  language  of  the  [  *sn  ] 
instrument,  it  could  not  operate  as  a  grant  of  the  next  presen- 
tation, not  being  under  seal ;  but  I  think  that  this  instrument 
was  not  intended  so  to  operate.  Then  the  case  stands  thus  :  The 
plaintiff  had  made  a  bargain  with  Goodacre  and  Buzzard  for  the 
next  presentation,  and  after  that  another  bargain  was  made 
between  Goodacre  and  Buzzard  (with  the  assent  of  the  plaintiff) 
and  the  defendant,  whereby  they  agree,  not  to  make  a  good  title, 
but  to  sell  the  next  presentation  for  the  sum  of  7,500/.  to  be 
paid  on  a  certain  day,  on  having  such  title  as  the  vendors  had 
received ;  with  a  covenant  for  a  return  of  the  money  in  a  certain 
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Wilmot  event,  and  an  option  to  be  exercised  by  the  defendant  as  to  7,000/. 
Wilkinson,  for  his  further  security,  but  from  which  the  500Z.  was  expressly 
exempted.  This  agreement  was  ratified  by  the  plaintiff,  who  had 
before  acquired  an  interest  in  the  subject  matter  of  this  agreement, 
so  that  Goodacre  and  Buzzard  could  not  without  his  assent  make 
the  contract  with  the  defendant;  consequently,  there  was  a 
sufficient  consideration  for  the  promise  to  pay  500/.  to  the 
plaintiff.  But  it  is  contended  that  the  vendors  did  not  exhibit  a 
good  title,  and  did  not  tender  any  conveyance.  If  they  did  all 
that  their  contract  required,  and  more  was  demanded,  that 
exonerated  them  from  the  necessity  of  taking  any  further  steps. 
Now  I  know  not  what  language  a  man  is  to  use  who  intends  to 
sell  such  title  as  he  has,  and  nothing  more,  if  the  words  of  the 
agreement  in  question  will  not  suffice  to  limit  his  undertaking. 
If  a  purchaser  unwisely  bargains  to  pay  for  such  title  as  another 
has,  it  is  his  own  fault  if  his  money  is  placed  in  hazard  by  the 
insufficiency  of  the  title.  Here,  however,  no  hardship  would  be 
[  *512  ]  sustained,  for  the  principal  money  was  secured.  There  *being 
a  sufficient  consideration  for  the  defendant's  promise,  and  the 
vendors  having  done  all  that  the  contract  required,  the  only 
remaining  question  is,  whether  the  stipulation  as  to  the  assent 
of  Goodacre  and  Buzzard  imports  that  the  consent  was  to  be 
given  at  the  time  when  the  money  was  to  be  paid,  or  that  it  was 
given  at  the  time  of  making  the  contract.  I  think  it  imports  the 
latter,  and  that  argument  failing  as  well  as  the  others,  the 
plaintiff  is  entitled  to  the  postea. 

The  other  Judges  concurring, 

Postea  to  the  plaintiff. 
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DOE  on  the  Demise  of  the  Eev.  THOMAS  MORGAN,        im. 


Clerk,  v.  JOHN  MORGAN. 


May  18. 


(6  Barn.  &  Cress.  512—519;  S.  C.  9  Dowl.  &  Ry.  633 ;  5  L.  J.  K.  B.  268.)  [  512  ] 

Eeal  estates  will  pass  under  the  word  "  property  "  in  a  will,  unless 
there  be  other  expressions  to  shew  that  it  is  used  in  a  more  confined 
sense ;  therefore,  where  a  testator,  after  giving  some  pecuniary  legacies, 
proceeded  thus:  "and  all  my  property  and  effects  of  all  claims  I  shall 
have,  I  give  to  my  brother  John ;  but  my  mother  is  at  liberty  to  give 
1,000/.  of  my  property  where  she  pleases : "  it  was  held,  that  the  real 
estate  passed  to  the  brother. 

Ejectment  to  recover  certain  lands  and  premises  in  the  parish 
of  Llywell,  in  the  county  of  Brecon.  The  demise  was  laid  on  the 
18th  of  January,  1826.  At  the  trial  before  Garrow,  B.,  at  the 
Summer  Assizes  for  the  County  of  Hereford,  1826,  a  verdict  was 
found  for  the  defendant,  subject  to  the  opinion  of  this  Court  upon 
the  following  case : 

Thomas  Morgan,  the  lessor  of  the  plaintiff,  was  the  eldest 
brother  and  heir-at-law  of  David  Morgan  deceased.  David 
Morgan  being  seised  in  fee  of  the  premises  in  question,  made  his 
last  will  and  testament  in  writing,  bearing  date  the  3rd  day  of 
January,  1822,  duly  executed  and  attested  to  pass  real  estates  as 
follows : 

<;  Jany.  3rd  11822.     In  the  name  of  God  Amen.  [  513  ] 

as  in  the  bond 

"I  give  to  Wm.  500  as  intrest  of  500/.  during  his  life  to 
Howell  Jones  apprentice  if  he  will  wake  a  sobor  life  with  the 
secuirety  of  porson  of  the  parish  where  he  lives  the  sum  of  51.  pr 
year.  And  all  my  property  and  effects  of  all  claimes  I  shall  have 
I  give  to  my  brother  John  Morgan  of  Tull  Glase  in  Cray  but  my 
mother  is  at  liberty  to  give  l,000i.  of  my  property  where  she 
please.     This  is  my  last  will  by  me, 

"  David  Morgan." 

David  Morgan,  the  testator,  died  before  the  13th  January, 
1826,  without  altering  such  will,  being  so  seised  and  also  pos- 
sessed of  personal  property  to  the  amount  of  6,000/.  John 
Morgan  the  defendant,  and  John  Morgan  mentioned  in  the  will, 
are  the  same  person. 


Morgan. 
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Doe  dem.  Campbell  for  the  plaintiff : 

Morgan 

The  real  estate  does  not  pass  under  this  will.  It  is  a  general 
rule  that  the  heir-at-law  is  not  to  be  disinherited  but  by  express 
words  or  necessary  implication.  There  are  no  introductory  words 
in  this  will  to  shew  that  the  testator  had  any  intention  to  dispose 
of  his  real  estate.  There  is  no  mention  of  lands  or  of  the  heir  at 
law.  It  is  true  that  the  real  estate  will  pass  in  a  will  under  the 
word  "property,"  or  even  under  the  words  "personal  property," 
if  that  appear  from  other  parts  of  the  will  to  be  the  clear  intention 
of  the  testator:  Doe  v.  To  field  A  On  the  other  hand,  the  real 
estate  will  not  pass  under  the  words,  "  the  residue  of  my  estate, 
chattels,  real  and  personal,"  the  latter  words  explaining  the 
[  *oii  ]  former:  Markant  v.  Twisden.l  *Here  the  word  "property,"  which 
is  not  a  word  of  so  comprehensive  a  meaning  as  the  word  "  estate," 
is  followed  immediately  by  the  word  "  effects,"  which,  ex  vi  termini, 
relates  to  personalty.  So  where,  after  a  devise  of  particular  free- 
hold lands,  the  testator  gave  all  the  residue  of  his  estate,  consisting 
in  ready  money,  plate,  &c,  or  in  any  other  thing  whatever  or 
wheresoever,  it  was  held,  that  the  real  estate  would  not  pass  by 
the  latter  words :  Timewell  v.  Perkins.%  Nor  will  it  pass  by  the 
words,  "all  the  rest  of  my  estate  and  effects,  of  what  nature 
soever":  Doe  v.  Ihukner ; \  nor,  after  a  disposition  of  the  real 
estate  for  life,  under  the  words,  "  the  residue  of  my  effects  where- 
soever and  whatsoever" :  Camfield  v.  Gilbert  ;r  nor,  after  a  bequest 
of  personal  legacies,  under  the  words,  "  all  the  remainder  of  my 
property,  whatsoever  and  wheresoever  " :  Hoe  d.  Helling  v.  Yeud;\  + 
nor  under  the  words,  "  all  other  my  property,"  following  other 
words  descriptive  of  personal  property:  Doe  v.  Rout;  1 1  nor  under 
a  bequest  of  the  residue  of  the  estate  to  trustees  upon  trust  to 
sell :  Doe  v.  Hurrell;§§  nor  under  a  bequest  of  all  and  singular 
the  testator's  effects,  unless,  indeed,  a  contrary  intent  can  be 
collected  from  other  parts  of  the  will:  Doe  v.  Dring.,  \  It  is 
true  that  in  Doe  v.  Tojxeld  it  was  held  that  real  property  would 

t  10  B.  B.  496  (11  East,  246).  ft  2  Bob.  &  P.  (N.  B.)  214. 

X  1  Eq.  Cas.  Abr.  211.  XX  17  B-  **•  *«*  (<  Taunt.  79). 

§  2  Atk.  102.  §§  24  £.  B.  265  (5  B.  &  Aid.  18). 

||  3  B.  B.  278  (6  T.  B.  610).  |'M,  15  B.  B.  308  (2  M.  &  S.  448). 
f  7  B.  B.  892  (3  East,  516). 
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pass  under  the  description  of  "personal  estates"  in  a  will ;  but     Dosdem. 

Morgan 
there  it  was  manifest  from  the  whole  of  the  instrument  that  such  r. 

was  the  devisor's  intention ;  for  there  was  a  direct  reference  to  MoROAN- 
that  description  in  ulterior  dispositions  of  the  real  estates.  *In  [  *~>io  ] 
Doe  d.  Burkitt  v.  Cliapman\  a  devise  of  all  the  rest  and  residue 
of  the  testatrix's  estate,  of  what  nature  or  kind  soever,  was  held 
to  include  real  as  well  as  personal  property.  But  there  also  it 
was  plainly  the  intention  of  the  testatrix  not  to  die  intestate  as 
to  any  part  of  her  property,  for  she  had  surrendered  her  copy- 
holds to  the  use  of  her  will.  In  Doe  v.  Lainchhuryl  the  real 
estate  was  held  to  pass  under  the  words,  "  property  and  effects;" 
but  it  was  manifest  that  the  testator  used  those  words  to  denote 
real  estate ;  and  upon  that  the  judgment  of  Lord  Ellenborough 
was  founded.  Doe  d.  Wall  v.  Langlanda%  is  the  strongest  case 
against  the  plaintiff.  There  the  real  estate  was  held  to  pass  under 
a  bequest  of  "  all  and  every  the  residue  of  property,  goods,  and 
chattels."  But  nothing  appeared  to  restrain  the  meaning  of  the 
word  "property,"  and  the  personal  estate  was  not  sufficient  to 
pay  debts  and  legacies.  These  authorities  shew  that,  although 
the  real  estate  may  in  some  cases  pass  under  the  word  "  property," 
yet  that  it  will  not  necessarily  do  so ;  and  that  it  must  be  collected 
from  the  whole  will  whether  the  testator  used  that  term  to  denote 
real  as  well  as  personal  estate.  Now  there  is  nothing  to  shew 
that  the  testator  in  this  case  meant  to  devise  his  real  estate. 
First,  he  gives  two  pecuniary  legacies,  one  of  500Z.  and  the  other 
of  an  annuity  to  his  apprentice  ;  and  then  immediately  following 
these  pecuniary  legacies  there  is  a  gift  of  "  all  his  property  and 
effects  of  all  claims  he  should  have  "  to  his  brother.  Now  the 
word  "property"  being  coupled  with  the  word  "effects,"  and 
following  the  pecuniary  legacies,  is  evidently  meant  to  denote 
the  *personalty.  But  assuming  that  if  this  clause  had  stood  [  *316  ] 
by  itself  the  real  estate  would  have  passed  under  the  word 
"property,"  there  then  comes  a  clause  which  shews  that  he  did 
not  suppose  his  real  estate  had  passed  by  the  former  clause ; 
for  he  directs  that  his  mother  should  be  at  liberty  to  give 
1,<XXM.  of  his  property  where  she  pleased.    The  word  "property" 

t  2  B.  B.  755  (1  H.  Bl.  223).  §  12  B.  B.  c53  (14  East,  370). 

X  11  East,  290. 
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DoBdem.  in  this  clause  is  used  to  denote  part  of  the  personal  estate; 
r.  *  and  that  raises  a  fair  inference  that  it  was  used  in  the  same 
organ.  genge  ^  the  former  clause.  If  the  personal  estate  at  the  time 
of  the  testator's  death  was  not  sufficient  to  discharge  his  debts, 
the  mother  could  obtain  the  1.000Z.  only  out  of  the  real  estate ; 
but  according  to  the  construction  contended  for,  he  had  already 
devised  the  real  estate  by  the  former  clause.  This  clause,  there- 
fore, at  all  events,  makes  it  very  doubtful  whether  he  intended 
to  pass  the  real  estate  by  the  former  clause,  and  if  it  be 
doubtful,  then  the  rule  of  law  applies  that  the  heir-at-law  is 
not  to  be  disinherited,  except  by  express  words,  or  necessary 
implication. 

Taunton,  contra,  was  stopped  by  the  Court. 

Lord  Tenterden,  Gh.  J. : 

I  am  of  opinion  that  the  verdict  in  this  case  ought  to  be  entered 
for  the  defendant.  This  is  the  will  of  a  very  unlettered  person. 
I  believe  it  is  not  unusual  for  such  a  person  to  use  the  word 
"property"  to*  denote  all  that  he  has,  real  as  well  as  personal 
estate.  Our  decisions  certainly  ought  not  to  be  governed  by  that 
consideration.  But  it  has  been  decided  in  many  cases  that  in  a 
will,  the  word  "  property  "  is  of  itself  sufficient  to  pass  real  estate, 
unless  there  be  something  in  the  other  parts  of  the  will  to  shew 
[  *517  ]  clearly  that  *that  word  was  used  in  a  more  confined  sense.  The 
only  expression  relied  upon  in  this  will  to  shew  that  the  word 
"  property  "  is  used  in  a  more  limited  sense,  is  that  by  which  the 
testator  directs  that  his  mother  was  to  be  at  liberty  to  give  1,0002. 
of  his  property  where  she  pleased.  At  the  utmost  that  only 
makes  it  uncertain  whether  he  intended  that  sum  to  be  paid  out 
of  his  real  or  out  of  his  personal  estate.  The  want  of  certainty 
in  the  latter  clause,  cannot  take  away  from  the  language  of  the 
former  the  certainty  which  belongs  to  it.  As  the  word  "property," 
per  «i,  has  been  held  to  include  real  as  well  as  personal  estate, 
and  as  there  is  nothing  in  this  will  to  shew  that  it  is  used  in  a 
more  confined  sense,  I  am  of  opinion  that  the  real  estate  did  pass 
by  it.  The  judgment  of  the  Court  must,  therefore,  be  for  the 
defendant. 


vol.  xxx.]        1827.     K.  B.     6  B.  &  C.  517—518.  413 

BAYLBY,  J. :  .  DpE  dem. 

9  Morgan 

Where  a  testator  uses  words  calculated  to  pass  the  real  estate,      M   r- 

1  Morgan. 

the  real  estate  will  pass  by  those  words,  unless  it  be  shewn  clearly 

from  other  expressions  in  the  will  that  the  words  were  used  in  a 

more  confined  sense.     The  word  "  effects  "  prima  facie  applies  to 

personal  property.     But  the  word  "  estate  "  is  sufficient  to  pass 

land.     There  may,  however,  be  other  parts  of  the  will  which  shew 

that  that  word  is  confined  to  personal  estate  only.     In  one  case, 

land  was  held  to  pass  even  under  the  words  "  personal  estate."    In 

Doe  v.  Langlands*  it  was  held,  that  the  word  "  property  "  when 

used  in  a  will  would  pass  the  real  as  well  as  the  personal  estate  ; 

and  if  there  are  other  expressions  in  the  will  calculated  to  raise 

a  judicial  doubt  only  whether  the  testator  intended*  to  confine       [  *518  ] 

the  word   "property"   to  his   personal  estate,   I  think   those 

expressions  ought  not  to  control  the  effect  of  the  word  "  pro- 

perty,"  which  has  been  held  to  include  the  real  as  well  as  personal 

estate.     Here  the  testator  gives  to  bis  brother  "  all  his  property 

and  effects  of  all  claims  he  shall  have,"  thereby  meaning  that  all 

his  property,  and  the  produce  of  all  his  claims,  should  go  to  his 

brother.     It  is  much  the  same  thing  as  if  he  had  said,  "all  I 

have,  and  all  I  am  worth  ;  "  and  it  is  quite  clear  that  the  real  estate 

would  have  passed  under  those  words.     Then  comes  the  clause 

by  which  the  testator  directs  that  his  mother  is  to  give  1,00(M. 

where  she  pleases.     That  may  raise  a  judicial  doubt  whether  the 

testator  intended  that  sum  to  be  paid  out  of  the  real  or  the 

personal  estate  ;  but  I  think  that  such  a  doubtful  expression  ought 

not  to  control  the  meaning  of  the  prior  clause,  by  which  the 

testator  bequeathed  all  his  property  to  his  brother.    If  there  were 

no  personal  property,  this  bequest  to  the  mother  would  enable  her, 

in  a  court  of  equity,  to  charge  the  real  estate,  although  it  was 

devised  to  another. 

Holroyd,  J. : 

The  case  of  Doe  v.  Langlands^  and  the  grounds  on  which  it 
was  decided,  are  conclusive  in  favour  of  the  defendant.  It  is  clear 
that  the  term  "  property,"^?-  se,  when  used  in  a  will,  is  sufficient 

t  12  R.  R.  553  (14  East,  370). 
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Doe  dem.     to  pass  the  real  estate ;  and  these  is  nothing  in  this  case  to  shew 

r.  that  it  is  used  in  a  different  sense. 

Morgan. 

LlTTLEDALB,  J.  : 

Doe  v.  Bring  9\  shews  that  the  word  "  effects  "  is  not  sufficient 

[  *5i9  ]       to  pass  the  real  estate;  but  *the  word  "property"  is  of  itself 

sufficient  to  pass  the  real  estate,  and  there  is  nothing  in  this 

case  to  shew  that  it  is  used  in  this  will  in  any  other  than  its 

ordinary  sense. 

Judgment  for  the  defendant. 


1827.  SAUNDEES   v.   MUSGRAVE,   13art.§ 

r7>7\         (6  Barn.  &  Cress.  324—528  ;  S.  C.  9  Dowl.  &  Ry.  529 ;  5  L.  J.  K.  B.  192  ; 
L  '*    J  S.  C.  at  Nisi  Prius,  2  Car.  &  P.  294.) 

Where,  in  an  agreement  for  the  sale  and  assignment  of  certain 
premises,  there  was  a  stipulation  "  that  in  the  mean  time,  and  until  the 
assignment  was  made,  the  intended  purchaser  should  pay  and  allow  to 
the  seller  at  the  rate  of  100/.  per  annum  from  the  time  of  taking 
possession  of  the  premises  until  the  completion  of  the  purchase ;  "  the 
intended  purchaser  having  taken  possession,  and  one  half-yearly  pay- 
ment having  become  due  before  the  completion  of  the  purchase :  Held, 
that  it  was  due  as  rent,  and  that  the  sheriff  levying  on  the  goods  of  the 
occupier  under  a  fi.  /«.,  was  bound  by  the  8  Ann,  c.  14,  to  pay  it  over 
to  the  seller,  as  landlord. 

Assumpsit  for  money  had  and  received.  Plea,  the  general 
issue.  At  the  trial  before  Lord  Tenterden,  Ch.  J.  at  the  Guildhall 
sittings  after  last  Michaelmas  Term,  the  following  appeared  to 
[  »D25  ]  be  the  facts  of  the  case.  *In  the  month  of  December,  1824, 
Tucker  entered  into  a  contract  with  Mohun  for  the  sale  of  a  term 
in  certain  premises  at  Clifton,  and  in  consideration  of  1,260/. 
agreed  to  be  paid  to  him  by  Mohun,  he  agreed  that  he  would  on 
payment  of  that  sum  at  the  request  of  Mohun  execute  to  him  an 
effectual  assignment  of  the  premises  for  the  residue  of  a  certain 
term  of  years  then  unexpired,  and  would  on  or  before  the  25th  of 
March  then  next  erect  an  additional  room,  and  make  certain  other 
alterations,  and  put  up  certain  fixtures;  and  in  consideration 

t  15  R.  R.  308  (2  M.  &  S.  448).  v.  Hall,  '92,  1  Ch.  361,  365. 

%  That  is,  without  other  indications  §  Followed,  Anderson  v.  Midland 

of  intention  that  it  should :  see  Hall      R.  Co.  (1861)  30  L.  J.  Q.  B.  94,  97. 
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thereof  Mohun  agreed  to  pay  the  1,260/.  on  or  before  the  Saundehs 
21st  of  December,  1825.  And  it  was  agreed  that  in  the  mean  mubqbave. 
time  and  until  the  assignment  was  made,  Mohun  should  pay  and 
allow  to  Tucker  at  the  rate  of  100/.  per  annum  from  the  time  of 
taking  possession  of  the  premises  until  the  completion  of  the 
purchase,  in  equal  half-yearly  payments ;  and  Tucker  agreed  to 
furnish  an  abstract  within  three  months.  In  January,  1825, 
Mohun  took  possession  of  the  premises,  and  continued  in  posses- 
sion until  November  in  the  same  year,  when  a  writ  of  fieri  facias 
issued  against  him  at  the  suit  of  the  present  plaintiff  for  150/., 
and  was  delivered  to  the  defendant,  then  sheriff  of  Gloucestershire. 
Tucker  gave  notice  to  the  defendant  that  75/.  for  three  quarters 
of  a  year's  rent,  was  due  to  him,  and  the  defendant  paid  over  to 
him  out  of  the  proceeds  of  the  levy  50/.  for  half  a  year's  rent. 
The  remainder  of  the  goods  produced  only  80/.,  and  this  action 
was  commenced  against  the  sheriff  to  recover  the  sum  of  50/.  so 
paid  over  to  Tucker.  After  Mohun  took  'possession,  Tucker 
agreed  to  allow  him  12/.  in  lieu  of  some  fixtures  which  were  to 
have  been  put  into  the  house,  and  in  February,  1825,  Mohun 
paid  Tucker  in  advance  a  *sum  of  10/.  Tucker  never  completed  [  *526  ] 
the  repairs  and  alterations  specified  in  the  agreement.  For  the 
defendant  it  was  contended,  that  the  100/.  per  annum  which 
Mohun  agreed  to  pay  until  the  completion  of  the  purchase  was  a 
rent ;  that  one  half  year's  rent  was  due  at  the  time  of  the  execu- 
tion, and  that  consequently  the  sheriff  was  justified  in  paying 
over  the  50/.  For  the  plaintiff  it  was  urged,  that  the  100/.  was 
not  a  rent,  and  that  at  all  events  the  plaintiff  was  entitled  to 
a  verdict  for  the  two  sums  of  12/.  and  10/.  The  Lord  Chief 
Justice  thought  the  plaintiff  was  entitled  to  the  50/.,  and  directed 
a  verdict  to  be  found  in  his  favour  for  that  sum,  the  defendant 
having  leave  to  move  to  enter  a  nonsuit.  A  rule  nisi  for  that 
purpose,  or  for  reducing  the  verdict,  was  obtained  in  Hilary 
Term ;  and  now 

Marryat  and  F.  Kelly  shewed  cause : 

The  principal  question  in  this  case  relates  to  the  50/.  paid  over 
by  the  defendant  as  rent.  That  turns  upon  the  construction  of 
the  contract  entered  into  between  Tucker  and  Mohun.     Now  that 
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Saunders  was  a  mere  contract  of  purchase,  a  tenancy  does  not  appear  to 
Musgrave.  have  been  contemplated.  In  Dunk  v.  Hunter,  t  there  was  an 
agreement  for  a  lease,  with  a  clause  of  purchase,  and  yet  it  was 
held  that  there  could  be  no  distress  for  rent  until  a  lease  was 
executed,  although  the  party  had  taken  possession.  Here  the 
agreement  was  for  the  purchase  only.  It  cannot  be  supposed 
that  Mohun  was  to  pay  1002.  per  annum  if  Tucker  did  not  per- 
form his  agreement  to  repair  and  to  improve  the  premises,  or  if 
he  failed  to  furnish  an  abstract,  and  to  do  any  act  towards  the 
[  *527  ]  completion  of  the  *  bargain.  Again,  the  payment  until  the  com- 
pletion of  the  purchase  was  to  be  at  the  rate  of  100!.  per  annum, 
and  in  Parker  v.  Harris,  I  it  was  held,  that  a  reservation  of  rent 
at  the  rate  of  182.  per  annum  was  bad.  At  all  events  the  plaintiff 
is  entitled  to  a  verdict  for  222.,  the  amount  of  the  102.  actually 
paid,  and  the  122.  which  Tucker  had  agreed  to  allow  Mohun. 

Campbell,  contra  : 

The  claim  of  the  two  sums  of  102.  and  122.  was  a  complete 
surprise  at  the  trial,  admissions  having  been  entered  into  in 
order  to  raise  the  general  question  as  to  the  502.  The  102.  was 
not  shewn  to  have  been  paid  as  part  of  the  rent,  nor  was  the 
sum  of  122.  to  be  considered  as  such  a  payment.  They  merely 
constituted  items  of  account  generally,  and  might  have  been  set 
off  as  part-payment  of  the  purchase-money  of  the  premises. 
Then  what  was  the  relation  between  Mohun  and  Tucker  ?  The 
former  agreed,  that  from  the  time  of  taking  possession  he  would 
pay  at  the  rate  of  1002.  per  annum  by  equal  half-yearly  pay- 
ments. The  legal  estate  was  then  in  Tucker  as  landlord,  and 
Mohun,  by  his  permission,  took  possession  at  a  fixed  annual 
rent,  payable  at  stated  times.  That  surely  constituted  a  demise. 
The  agreement  to  repair  was  not  a  condition  precedent  to  the 
payment  of  the  rent,  but  if  broken,  would  give  Mohun  a  right  to 
maintain  a  cross  action. 

Lord  Tentbrden,  Ch.  J. : 

I  am  of  opinion  that  the  relation  of  landlord  and  tenant  at  a 
fixed  rent  of  1002.  per  annum,  payable  half  yearly,  to  commence 

t  24  R.  E.  390  (5  B.  &  Aid.  322).  t  1  Salk.  262  ;  4  Mod.  76. 
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from  the  time  of  taking  possession  of  the  premises,  was  created     Saundebs 
^between  Mohun  and  Tucker.    Then  as  to  the  right  to  an  abate-    musgeave. 
ment  on  account  of  the  neglect  to  repair,  I  am  satisfied  by  the       [  *528  ] 
argument  for  the  defendant  that  the  neglect  has  not  given  any 
right  to  an  abatement  from  the  rent,  but  merely  to  maintain  a 
cross  action.     But  it  seems  to  me,  that  when  Tucker  agreed  to 
allow  121.,  that  meant  that  it  should  be  allowed  out  of  the  first 
payment  that  became  due,  and  I  think  the  10/.  should  also  have 
been  taken  as  part-payment  of  the  half-year's  rent.     For  those 
two  sums  the  plain  tiff  is  therefore  entitled  to  a  verdict. 

Verdict  reduced  to  221. 


ROPEK  v.  COOMBE&t  1827- 

1                                                May  22. 
(6  Barn.  &  Cress.  534—537 ;  S.  C.  9  Dowl.  &  Ry.  562 ;  5  L.  J.  K.  B.  200.)  

Where  A.,  by  agreement  made  on  the  31st  of  March,  agreed  to  grant  *■  °  * 
to  B.  a  lease  of  certain  premises  habendum  from  the  29th  of  September 
then  next  for  twenty-one  years,  in  consideration  of  1,000/.,  of  which 
10/.  was  paid  at  the  time  of  the  agreement,  90/.  was  to  be  paid  on  the 
13th  of  April,  and  the  residue  on  haying  possession  of  the  premises ; 
and  B.  being  called  upon  to  pay  the  90/.,  demanded  an  abstract  of  A.'s 
title,  which  was  refused,  whereupon  he  gave  notice  that  he  would 
rescind  the  contract,  and  commenced  an  action  to  recover  the  10/.  which 
he  had  paid :  Ileld,  that  he  was  entitled  to  recover,  it  being  proved  at 
the  trial  that  at  the  time  when  the  action  was  commenced  A.  had  no 
power  to  grant  the  lease  contracted  for. 

Assumpsit  for  money  had  and  received.  Plea,  the  general  issue. 
At  the  trial  before  Lord  Tenterden,  Ch.  J.  at  the  Westminster 
sittings  after  last  Michaelmas  Term,  it  appeared  in  evidence  that 
on  the  81st  of  March,  1826,  the  defendant  entered  into  an  agree- 
ment to  grant  to  the  plaintiff  a  lease  of  a  public-house,  to  hold 
for  twenty-one  years  from  the  29th  of  September  then  next,  in  con- 
sideration of  1,000/.,  of  which  10Z.  was  then  paid  down  by  the 
plaintiff:  90/.  was  to  be  paid  on  the  18th  of  April  then  next,  and 
the  residue  on  having  possession.  No  time  for  granting  the  lease 
was  expressly  fixed  by  the  agreement.  The  sum  of  901.  was  not 
paid  on  the  18th  of  April.     On  the  20th  of  that  month  the  plaintiff 

t  Followed  in  Stranks  v.  St.  John  (1867)  L.  R.  2  C.  P.  376,  380,  36  L.  J. 
C.  P.  118.— R.  0. 
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Roper  by  bis  attorney  required  tbe  defendant  to  exhibit  his  title  to  the 
Coombes.  premises.  The  defendant,  on  the  other  hand,  called  for  payment 
of  the  90/.,  and  insisted  that  he  was  not  bound  to  grant  the  lease, 
or  to  shew  a  title,  until  the  29th  of  September,  and  thereupon  the 
plaintiff  gave  notice  that  he  would  rescind  the  contract,  and  called 
for  repayment  of  the  10/.  The  defendant  refused  to  repay  it,  and 
this  action  was  commenced  in  Trinity  Term,  1826.  It  appeared 
that  the  defendant  had  not  at  that  time  power  to  grant  a  lease 
according  to  his  contract.  For  the  defendant  it  was  contended, 
that  the  action  was  brought  too  soon  ;  that  the  contract  did  not 
bind  the  defendant  to  grant  a  lease  before  the  29th  of  September, 
and  that  until  that  time  arrived,  the  plaintiff  could  not  rescind  the 
[  T>35  ]  contract,  for  that  the  defendant  might  before  *that  time  obtain 
the  power  of  granting  such  lease  as  he  had  agreed  to  sell  to  the 
plaintiff.  The  Lord  Chief  Justice  thought  that  the  plaintiff  was 
entitled  to  rescind  the  contract,  the  defendant  not  having  a  right 
to  grant  the  lease  at  the  time  when  the  title  was  demanded ;  and 
under  his  direction  a  verdict  for  the  amount  of  the  deposit  was 
found  for  the  plaintiff.  In  Hilary  Term  a  rule  nisi  for  a  new- 
trial  was  granted ;  and  now 

The  Attorney -General  and  Dodd  shewed  cause  : 

The  whole  question  depends  upon  the  construction  of  the  agree- 
ment. If  it  bound  the  defendant  to  grant  a  lease  on  request,  or 
in  a  reasonable  time,  the  plaintiff  was  clearly  entitled  to  rescind 
•  the  contract,  the  defendant  having  failed  to  complete  his  part  of 
it,  and  not  being  in  a  condition  to  do  so :  Bartlett  v.  TuchinA 
Now  the  agreement  is  altogether  silent  as  to  the  time  when  the 
lease  was  to  be  granted :  it  merely  provides  that  the  term  shall 
begin  to  run  from  the  29th  of  September  then  next.  It  is  quite 
consistent  that  the  lease  should  be  granted  before  that  time,  for 
a  part  of  the  premium,  amounting  to  90/.,  was  to  be  paid  in  April, 
and  it  was  but  reasonable  that  the  plaintiff  before  he  paid  so  large 
a  sum  should  have  the  means  of  knowing  whether  the  defendant 
could  make  a  title  to  the  premises. 

Gnrney  and  F.  Kelly,  contra  : 
The  case  of  Bartlett  v.  Tuchin  was  between  vendor  and  vendee. 
t  6  Taunt.  259. 
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(Lord  Tenterden,  Ch.  J. :  Is  not  the  contract  in  this  case  for        Roper 
the  sale  of  a  lease  ?)  Coombes. 

The  plaintiff  in  this  case  had  no  right  to  call  upon  the  defendant 

to  grant  the  lease  until  the  29th  of  September,  and,  therefore,  he 

could  not  before  that  time  *have  a  right  to  rescind  the  contract       [  *38G  ] 

on  the  ground  of  any  supposed  want  of  title  in  the  defendant.    If 

he  was  in  a  condition  to  grant  the  lease  on  that  day  it  was  sufficient  : 

Thompson  v.  Miles  A     At  all  events,  therefore,  the  action  was 

commenced  too  soon. 

Lord  Tenterden,  Ch.  J. : 

The  sole  question  is,  whether  the  plaintiff,  at  the  time  when 
the  action  was  commenced,  had  a  right  to  rescind  the  contract  ? 
If  he  bad  not,  it  follows  that  the  defendant  is  entitled  to  maintain 
an  action  for  the  sum  of  90?.,  which  was  agreed  to  be  paid  on  the 
13th  of  April.  The  contract,  on  the  part  of  the  defendant,  was 
to  grant  a  lease  on  a  future  day  not  specified.  The  plaintiff 
having  agreed  to  pay  90/.  on  the  18th  of  April  did  not  do  so ;  but 
on  that  sum  being  demanded,  enquired  what  right  the  defendant 
hjjd  to  grant  the  lease.  It  was  but  reasonable  that  the  party 
should  not  pay  so  large  a  sum  as  90/.  without  knowing  that  the 
defendant  had  power  to  complete  his  part  of  the  contract.  No 
evidence  of  his  right  was  then  given  ;  and  at  the  trial  it  was  proved, 
on  the  contrary,  that  he  had  no  such  right  at  that  time.  Under 
such  circumstances,  I  think  that  the  plaintiff  was  entitled  to 
rescind  the  contract,  and  to  sue  for  the  10/.  which  he  had  paid. 

Holroyd,  J.: 

I  think  that  the  defendant  had  no  right  to  demand  payment  of 
the  90/.,  and  that  the  plaintiff  may  recover  back  the  10/.  which 
he  has  paid.  It  has  been  held,  that  where  a  party  has  disabled 
himself  from  fulfilling  a  contract,  although  before  the  expiration  of 
the  time  allowed  for  that  purpose  he  may  have  recovered  *the  [  *537  ] 
means  of  doing  so,  still;  in  the  mean  time,  the  other  party  has 
a  right  to  rescind  the  contract. 


Littledale,  J,  concurred. 

t  1  Esp.  184. 


Rule  discharged. 
27—2 
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1827.       STONE  and  Another  v.  W.  MAKSH,  J.  H.  STRACEY, 
[I^T]  and  G.  E.  GRAHAM. 

(6  Barn.  &  Cress.  551—566 ;  S.  C.  9  Dowl.  &  Ry.  643 ;  5  L.  J.  K.  «.  201 ; 
S.  C.  at  Nisi  Prius,  Ryan  &  Moody,  364.) 

A.,  B.,  and  C.  were  proprietors  of  stock  as  trustees,  and  C,  I).,  and  E. 
were  bankers.  C.  executed  a  letter  of  attorney,  empowering  D.  and  E. 
to  sell  the  stock,  and  forged  the  signature  of  A.  and  B.  The  stock  was 
sold  and  transferred  in  the  books  of  the  Bank  of  England,  to  the  credit 
of  the  buyers,  and  the  produce  of  the  stock  was  paid  into  the  banking- 
house  of  C.,  D.f  and  E.  C.  was  afterwards  tried  and  convicted  of  forging 
a  similar  instrument,  and  executed:  Held,  upon  an  issue  directed  by 
the  Lord  Chancellor  (it  being  part  of  the  order  that  no  objection  should 
be  taken  that  he  was  interested  as  a  trustee,  and  a  partner  in  the 
banking-house),  that  the  money  received  by  the  banking-house  con- 
stituted a  debt  due  from  them  to  the  trustees. 

This  was  an  issue  directed  by  the  Lord  Chancellor  to  try 
whether  the  defendants  and  one  Henry  Fauntleroy  were,  at  the 
date  and  issuing  forth  of  certain  commissions  of  bankrupt 
against  the  defendants  and  H.  Fauntleroy,  indebted  to  the 
plaintiffs  and  H.  Fauntleroy  in  any  and  what  sum  of  money,  his 
Lordship  having  ordered  that  on  the  trial  of  that  issue  no 
objection  should  be  taken  to  the  proceeding  to  the  final  deter- 
mination of  the  said  issue,  on  the  ground  that  Fauntleroy  was 
interested  as  a  trustee  jointly  with  the  plaintiffs,  and  also  a 
partner  with  the  defendants.  At  the  trial  before  Lord  Tenter- 
den,  Ch.  J.  at  the  London  sittings  after  Hilary  Term,  1826,  a 
verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion  of 
this  Court  on  the  following  case : 

On  the  26th  day  of  May,  1819,  there  was  standing  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  England, 
in  the  name  of  the  plaintiffs  jointly  with  H.  Fauntleroy  deceased, 
the  sum  of  17,0617.  12*.  4</.  in  the  capital  stock  of  Navy  5  per 
cent.  Annuities,  which  were  held  by  the  plaintiffs  and  Fauntleroy 
as  trustees  under  the  will  of  Sir  Thomas  Bemers  Plaistow, 
deceased.  The  defendants  and  Fauntleroy,  and  Sir  J.  Sibbald, 
Bart.,  until  the  death  of  Sir  J.  Sibbald,  and  the  defendants  and 
Fauntleroy,  since  the  death  of  Sir  J.  Sibbald,  carried  on  the 
business  of  bankers  in  Berners  Street,  under  the  firm  of 
Marsh  &  Co.     On  the  25th  of  May,  1819,  instructions  were 


vol.  xxx.]        1827.     K.  B.     6  B.  &  C.  551—553.  421 


given  by  the  house  of  Marsh  &  Co.  *to  their  broker,  J.  H.  Stone 
Spurling,  to  sell  as  much  of  the  said  stock  as  would  produce  marsh. 
16,000/.  sterling ;  previously  to  which  time  there  had  been  [  *552  ] 
lodged  at  the  Bank  of  England  a  letter  of  attorney  purporting  to 
be  executed  by  the  plaintiffs  and  Fauntleroy,  to  sell,  assign,  and 
transfer  all  or  any  part  of  16,000/.  part  of  the  said  annuities, 
which  letter  of  attorney  was  executed  by  Fauntleroy;  but  the 
execution  thereof  by  the  plaintiffs  was  forged  by  Fauntleroy. 
Pursuant  to  such  instructions,  Spurling  entered  into  contracts 
with  various  stockjobbers  for  the  sale  to  them  of  15,811/.  18*. 
of  the  said  Navy  5  per  cent.  Annuities,  at  prices  which  upon 
the  whole  yielded  16,019/.  15*.  4d.,  the  19/.  15*.  4rf.  being 
the  amount  of  the  brokerage.  On  the  26th  May,  1819, 
J.  H.  Spurling  caused  transfers  to  be  prepared  in  the  books  of 
the  Governor  and  Company  of  the  Bank  of  England,  of  part  of  the 
said  annuities  to  the  amount  of  7,0002.,  to  the  purchasers  thereof 
or  their  nominees ;  and  on  that  day  the  defendant  J.  H.  Stracey 
attended  at  the  Bank  and  signed  the  demand  to  act  indorsed  on 
the  said  power  of  attorney,  and  then  executed  two  several 
instruments  of  transfer  so  prepared  in  the  books  kept  at  the 
Bank  of  England,  of  two  sums,  part  of  the  annuities,  viz. 
6,895/.  10*.  6d.t  to  the  Kev.  W.  Yates  and  T.  Norris,  Esq.,  and 
104/.  9*.  6rf.  to  one  Henry  Neil;  and  the  annuities  were 
thereupon  carried  by  the  Governor  and  Company  to  the  credit  of 
the  said  transferees  in  the  books  kept  at  the  Bank  of  England 
for  transfer  thereof,  and  the  plaintiffs  and  Fauntleroy  ceased  to 
have  credit  for  the  same  in  the  said  books  kept  at  the  Bank. 
On  the  28th  day  of  May,  1819,  the  residue  of  the  annuities  was 
in  like  manner  transferred  to  the  purchasers,  the  instruments  of 
transfer  having  been  executed  by  Graham ;  *and  the  annuities  [  *553  ] 
were  thereupon  carried  by  the  said  Governor  and  Company  to 
the  credit  of  the  transferees  in  the  books  kept  at  the  Bank  of 
England  for  transfer  thereof,  and  the  plaintiffs  and  Fauntleroy 
ceased  to  have  credit  for  the  same  in  the  said  books  kept  at  the 
Bank.  The  defendants'  house  had  an  account  with  Messrs. 
Martin,  Stone  &  Co.,  bankers  in  the  city,  in  the  usual  way  of 
a  banker's  account;  and  a  pass-book  went  from  one  house  to 
the  other  from  time  to  time,  according  to  the  usual  practice 
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Stone  between  bankers  and  their  customers;  and  to  this  account 
Marsh.  Spurling,  the  broker,  usually  paid  the  money  received  by  him 
for  stock  sold  by  order  of  the  defendant's  house.  The  con- 
sideration-money of  the  annuities  was  received  by  Spurling,  and 
was  paid  by  him  to  Martin,  Stone  &  Co.,  to  the  credit  of  the 
house  of  Marsh  &  Co.,  according  to  the  usual  practice,  together 
with  the  sum  of  9/.  17*.  8rf.,  one  moiety  of  the  broker's  com- 
mission, which  was  allowed  by  him  to  the  house  of  Marsh  &  Co., 
according  to  the  usual  practice  on  sales  effected  by  him  on  their 
account;  since  which  payment  the  account  of  Marsh  &  Co. 
with  Martin  &  Co.  had  been  frequently  balanced  before  the 
bankruptcy.  Fauntleroy  was  permitted  by  the  partners  to  con- 
duct the  greater  part  of  the  business  of  the  house  without  their 
interference,  and  drew  upon  the  account  at  Martin,  Stone  &  Co.'s 
in  the  partnership  firm  (as  he  thought  fit),  without  the  knowledge 
and  in  fraud  of  his  partners,  more  than  the  amount  of  the  said 
sums  so  paid  in. 

Upon  the  apprehension  of  Fauntleroy,  shortly  before  the 
bankruptcy,  a  paper  was  found  in  his  private  desk,  whereof  he 
kept  the  key,  in  the  hand-writing  of  the  defendant  Graham,  in 
pencil,  of  which  the  following  is  a  copy : — 

[  r>r>*  J  "  26th  May,  1819.     15,000f.  odd,  Navy  fives. 

"7,105  paid  into  Martin's  on  the  26th,  and  on  the  28th, 
8,900  odd,  to  make  up  the  account  to  raise  16,000,  money  of 
H.  F.  Gahagan  and  Stone." 

There  was  no  account  with  the  defendants'  house  in  the 
names  of  the  plaintiffs  and  Fauntleroy,  but  there  was  an  account 
in  the  names  of  the  executors  of  Sir  Thomas  Plaistow.  The 
executors  were,  in  fact,  the  plaintiff,  Gahagan,  Messrs.  Plaistow 
and  Fauntleroy.  The  defendant,  Stracey,  knew  that  the 
plaintiff,  Stone,  was  in  India  in  the  year  1819.  The  money 
raised  by  the  transfers  was  not  carried  to  the  executors'  account. 
A  broker's  note  of  the  sale  was  transmitted  by  the  said 
J.  H.  Spurling  to  the  house  of  Marsh  &  Co.  in  the  usual  course. 

Bosanquct,  Serjt.  for  the  plaintiffs : 

The  money  produced  by  the  sale  of  the  stock  and  received  by 
the  banking-house  constituted  a  debt  due  from  them  to  the 
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plaintiffs.  The  case  may  be  considered,  first,  independently  of  Stone 
the  forgery;  secondly,  as  connected  with  it.  First,  taking  the  marsh. 
question  independently  of  the  forgery,  this  was  money  had  and 
received  by  the  banking-house  of  the  defendants  to  the  use  of 
the  trustees.  The  contract  for  the  sale  of  stock  belonging  to  the 
plaintiffs  was  made  by  the  defendants  through  their  broker.  It 
was  sold  to  an  innocent  party,  and  the  price  was  received  by  the 
broker,  and  paid  into  the  house  of  Stone  &  Co.,  together  with 
half  the  brokerage  to  the  credit  of  the  defendants'  house,  and 
afterwards  drawn  out  upon  cheques  drawn  in  the  name  of  their 
firm.  The  money  so  received  by  the  banking-house  not  having 
been  paid  *over  to  the  trustees,  clearly  constitutes  a  debt  due  to  [  *555  ] 
them.  It  may  be  said  that  the  stock  was  transferred,  and  the 
money  pdid  to  the  defendants  without  the  authority  of  the 
trustees.  The  purchaser,  however,  does  not  object  to  the  con- 
veyance or  claim  to  have  his  money  back,  the  defendants, 
therefore,  can  have  no  plea  for  retaining  it  from  the  plaintiffs. 
Marsh  &  Co.  assumed  to  have  authority  to  sell  the  stock ;  they 
sold  it,  and  received  the  money  :  the  former  owners  of  the  stock 
may  adopt  their  act  and  claim  the  money,  for  the  defendants 
cannot  be  permitted  to  say  they  had  not  authority ;  and  the 
principal  has  a  right  to  adopt  and  to  have  the  benefit  of  the  acts 
of  a  person  assuming  to  have  the  authority  of  an  agent,  at  all 
events  as  against  such  agent:  Iiouth  v.  Tlwmp8on9\  Lucena  v. 
Craufardyt  Hagedorn  v.  Oliver  son. §  The  fraud  of  Fauntleroy, 
in  giving  authority  to  act  without  the  consent  of  his  co-trustees, 
is  no  part  of  their  title.  They  do  not  claim  through  the  forgery, 
for  their  title  is  equally  valid  whether  the  authority  to  transfer 
was  good  or  not.  Suppose  there  had  been  no  apparent  authority, 
but  that  it  had  been  assumed  by  the  banking-house,  could  they 
retain  the  money  ?  A  fraud  has  been  committed,  but  it  was  for 
the  benefit,  not  of  the  trustees,  but  of  the  banking-house.  The 
object  of  it  was,  to  obtain  money  on  the  stock  of  the  trustees, 
and  thereby  to  increase  the  funds  of  the  banking-house,  upon 
which  Fauntleroy  was  authorised  to  draw  in  the  name  of  the 
firm.     If  the  partners  are  defrauded,  it  has  been  through  their 

t  10  R.  R.  545  (13  East.  274).  Bos.  &  P.  (N.  R.)  269). 

J6R.R.  623  (3  Bos.  &  P.  75,  2  §  15  R.  R.  317  (2  M.  &  S.  485). 
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Stone  own  fault,  and  the  confidence  which  they  placed  in  Fauntleroy 
Maesh.  with  a  v*ew  *o  their  own  benefit.  Such  fraud  cannot  affect  the 
[  »556  ]  right  of  the  *trustees  to  insist  on  their  debt.  Besides,  no  man 
can  take  advantage  of  the  fraud  of  another  to  his  own  profit. 
Independently  of  the  felony,  therefore,  there  is  nothing  to 
prevent  the  plaintiffs  from  recovering.  Then,  to  consider  the 
case  as  connected  with  the  felony,  does  the  fact  of  the  power  of 
attorney,  (which  authorised  the  transfer,)  having  been  forged  by 
one  of  the  partners  in  the  banking-house,  affect  the  plaintiffs* 
right  to  recover  ?  That  power  of  attorney  is  not  the  foundation 
of  the  plaintiffs'  claim,  but  the  receipt  of  the  money  by  the 
banking-house.  The  transfer  was  not  a  felony  nor  an  indictable 
offence,  nor  the  payment  of  the  money  by  the  buyer,  nor  the 
receipt  of  it  by  the  defendants.  Besides,  a  person  is  not  deprived 
of  a  civil  remedy  because  his  property  has  been  taken  from  him 
by  means  of  a  felonious  act.  If  goods  in  the  possession  of  a 
carrier  or  innkeeper  are  feloniously  stolen,  the  owner  may 
recover  the  value.  So  goods  stolen  may  be  recovered  against  a 
purchaser,  unless  they  be  bought  in  market  overt.  So  if  a  bank 
note  be  stolen,  the  owner  may  bring  an  action  against  the  holder 
of  it,  and  recover,  if  the  latter  has  not  used  due  diligence.  In 
Willet  v.  Chambers,}  Dadley,  in  1771,  obtained  from  one  Bindley 
850/.  by  forging  a  mortgage  to  him  from  one  Hughes.  In  177& 
Dadley  and  Chambers  became  partners.  Then  Bindley  wishing 
to  call  in  his  money,  Dadley  agreed  with  Willet  to  procure  him 
a  mortgage  for  500/.,  being  150/.  in  addition  to  the  850/.  An 
assignment  of  the  pretended  mortgage  was  made  to  Willet,  who 
paid  180/.  to  Chambers  and  800/.  to  Dadley.  Dadley  died, 
Chambers  was  not  privy  to  the  forgeries,  and  no  procuration 
money  was  paid.  Yet,  although  Willet's  money  was  obtained 
[  *557  ]  *by  forgery,  he  recovered  against  Chambers  the  whole  480/- 
Suppose  one  of  the  partners  in  a  banking-house  to  forge  the 
indorsement  of  a  payee  of  a  bill  of  exchange,  and  then  to  indorse 
the  bill  in  the  name  of  the  firm,  could  it  be  contended  that  the 
forgery  of  the  name  of  the  payee  would  afford  any  defence  to  the 
house  in  an  action  on  the  bill,  especially  if  the  partner  were 
dead?    It  is  an  incorrect  expression   to  say,  that  a  debt  or 

t  Cowper,  814. 
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trespass  is  merged  in  a  felony.  The  felon  cannot  be  sued  for  Stone 
the  debt  or  trespass  for  a  time,  but  the  right  of  action  is  not  marsh. 
gone  for  ever.  The  rule,  that  a  party  injured  by  a  felonious  act 
cannot  sue  the  felon,  is  founded  on  principles  of  public  policy. 
The  object  of  it  is,  to  secure  the  punishment  of  offenders.  But 
if  the  offender  is  dead,  or  has  been  brought  to  trial,  the  case 
does  not  fall  within  the  reasons  on  which  the  rule  is  founded ; 
and  then  the  maxim  applies,  Cessante  ratione  eessat  et  ipsa  lex. 
The  civil  remedy  against  the  felon  is  only  suspended  until 
the  party  has  been  tried  for  the  felony.  When  that  has  taken 
place,  and  he  has  been  either  acquitted  or  convicted,  an  action 
for  the  civil  injury  resulting  from  his  wrongful  act  is  maintain- 
able. In  Bro.  Abr.  Trespass,  pi.  415,  it  is  said  to  have  been 
agreed  that  if  a  man  be  indicted,  arraigned,  and  acquitted  of 
the  robbery  of  J.  S.,  he  shall  not  have  an  action  of  trespass, 
for  the  trespass  is  extinct  in  the  felony,  et  omne  mqjus  trakit 
ad  se  minus;  but  a  quaere  is  added,  and  this  cannot  be  law 
to  the  extent  of  the  terms  in  which  it  is  stated,  for  the  acquittal 
may  have  proceeded  on  the  ground  that  the  offence  charged 
did  not  amount  to  felony.  But  the  question  arose,  as  it 
appears  from  the  Year  Book  81  Hen.  VI.  15,  upon  a  writ  of 
conspiracy  for  indicting  the  plaintiff  of  an  assault  and  battery, 
and  stealing  from  his  person  feloniously  4s.  The  objection  *to  [  *558  ] 
the  writ  was,  that  it  comprehended  assault  and  battery  as  well 
as  robbery,  for  which  former  the  writ  of  conspiracy  did  not 
lie ;  and  the  Court  appear  to  have  thought  that  they  made 
part  of  the  felony ;  and  that  being  acquitted  of  the  felony,  he 
was  acquitted  of  the  trespass.  In  Higgin's  case,  cited  by 
Boll,  Ch.  J.  in  Dawkes  v.  CoveneighJ  trespass  was  brought 
by  the  husband  for  beating  his  wife,  whereof  she  died,  it  was 
held  that  the  action  did  not  lie,  because  it  was  felony.  But 
in  that  case  the  offender  (the  defendant  in  the  action)  was 
alive,  and  did  not  appear  to  have  been  indicted.  In  Markham 
v.  Cobb9 1  Doddridge  and  Whitlock,  Justices,  (against  Jones,  J.) 
held  that  trespass  for  breaking  the  plaintiff's  house  and  stealing 
his  money  lay  after  a  conviction  of  the  defendant  for  burglary 
and  felony. 

t  Styles,  347 ;  Yelv.  89.  J  Noy,  82. 


426  1827.    K.  B.     6  B.  &  C.  558—559.  [r.r. 

stoxb  (Lobd  Tenterden,  Ch.  J. :     That  is  not  a  very  intelligible 

marsh,  v   case.) 

The  judgment  of  the  Court  in  Dawkes  v.  Coreneighy\  Lord 
Hale's  Treatise  on  the  Pleas  of  the  Crown,  p.  546,  and  a  dictum 
of  Buller,  J.  in  Master  v.  Miller,  \  all  shew  that  the  rule  against 
maintaining  a  civil  action  for  an  act  which  amounts  to  a  felony 
is  founded  upon  principles  of  public  policy,  and  does  not  extend 
to  cases  where  those  principles  would  not  be  violated  by  suffering 
the  action  to  be  maintained  ;  and  all  these  authorities  were  con- 
sidered and  confirmed  in  Crosby  v.  Leng.%  There  is  no  pretence 
for  imputing  collusion  to  the  present  plaintiffs ;  for  it  is  not  yet 
known  in  what  county  Fauntleroy  forged  the  power,  so  that  it 
was  impossible  to  convict  him  of  the  forgery.  .He  could  not  have 
been  tried  for  uttering  the  forged  instrument.  No  one  now 
[  *559  ]  knows  how  the  power  was  left  at  the  Bank  of  England ;  *it 
might  have  been  by  himself,  by  an  innocent  or  a  guilty  agent. 
If  by  an  innocent  agent,  it  was  an  uttering  by  Fauntleroy  at  the 
Bank  of  England ;  if  by  a  guilty  agent,  the  delivery  to  him  was 
an  uttering.  The  plaintiffs  not  being  able  to  discover  any 
evidence  as  to  that  point,  could  not  prosecute  with  effect ;  they 
cannot,  therefore,  be  charged  with  fraud  or  collusion. 

F.  Pollock^  contra : 

There  is  no  debt  at  law  due  from  the  banking-house  to  the 
trustees.  The  case  may  be  considered  in  three  ways.  First, 
considering  Fauntleroy  as  a  trustee,  but  not  a  partner  in  the 
banking-house ;  secondly,  as  a  partner,  but  not  a  trustee ; 
thirdly,  as  both  a  partner  and  a  trustee.  First,  considering 
Fauntleroy  not  as  a  partner  in  the  banking-house,  but  as  a 
trustee,  he  must  then  be  taken  to  have  employed  the  bank,  and 
to  have  sold  the  stock  through  their  agency,  and  to  have  paid  the 
money  to  them  on  his  own  account,  and  to  have  received  it  back 
again.  That  is  the  substance  of  the  transaction.  He  has,  in 
some  form  or  other,  paid  the  money  in,  and  he  has  drawn  the 
money  out.     In  this  case  the  defendants  may  have  known  that  it 

t  Styles,  347.  §  11  R.  R.  437  (12  East,  409). 
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was  not  his  own  ;  still,  if  it  was  paid  to  his  private  account  and  Stone 
drawn  out  by  him,  they  cannot  be  answerable  to  his  co-trustees.  marsh. 
On  the  first  supposition,  therefore,  the  bankers  are  not  liable. 
The  half  commission  was  relied  upon  as  shewing  that  the  bankers 
interfered  in  the  sale,  and  are,  therefore,  liable ;  but  bankers  take 
half  of  the  brokerage  in  every  case  where  for  a  customer  they 
employ  a  broker ;  and,  therefore,  no  conclusion  adverse  to  the 
defendants  can  be  drawn  from  this  fact.  Secondly,  suppose 
Fauntleroy  to  have  been  a  partner  in  the  banking-house,  but  not 
a  trustee,  and  that  he  brings  the  power  *of  attorney  and  puts  the  [  *560  ] 
money  to  his  own  account,  and  then  draws  it  out,  his  co-partners 
would  not  be  answerable.  In  Smith  v.  Robert  and  Thomas 
Jameson^  one  of  the  two  partners  applied  trust-money  in  the 
trade  with  the  privity  of  the  other  partner ;  afterwards  they 
separated,  and  the  partner's  effects  were  assigned  over  to  the 
first,  who  took  on  him  the  debts.  This  was  held  to  be  no 
payment  in  discharge  of  the  other  partner,  but  both  were  liable 
to  make  good  the  trust-money.  That  case-is  distinguishable  from 
the  present,  because  Smith,  by  being  made  sole  assignee,  was 
invested  with  the  title  alt  initio,  and  Thomas  knew  that  Bobert 
broke  his  trust  when  he  applied  the  money  to  the  partnership 
use.  Then  to  consider  Fauntleroy  both  as  a  trustee  and  a 
partner ;  how  can  the  blending  of  the  two  characters  make  the 
partners  liable  if  they  would  not  be  so,  taking  Fauntleroy  as 
acting  in  either  character  separately  ?  The  money  certainly  has 
got  among  the  funds  of  the  house,  but  the  same  person,  the  same 
hand  that  paid  it  in,  has  withdrawn  it ;  then  what  claim  can 
there  be  against  the  other  partners  who  were  unconscious  of 
either  the  paying  in  of  the  money  or  the  taking  out  of  the  money  ? 
Then  as  to  the  felony,  it  must  be  conceded,  according  to  the 
authorities  cited,  that  after  conviction  of  the  felon  an  action  may 
be  maintained  against  him.  But  the  transaction  in  this  case  is 
wholly  void.  The  plaintiffs  cannot  adopt  a  felony.  Their  remedy 
is  against  the  persons  who  have  the  stock,  or  against  the  Bank 
of  England.  The  statute  24  Geo.  III.  c.  89,  s.  14,  requires 
transfers  to  be  entered  and  registered,  signed  by  the  party  or 
attorney  lawfully  authorised.    The  transfer  in  *this  case  was  not       [  •rai  ] 

f  5  T.  R.  601. 
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Stone  so  made.  In  Davis  v.  The  Bank  of  England^  it  was  decided  by 
Marsh,  the  Court  of  Common  Pleas,  that  property  in  stock  is  not  trans- 
ferred from  the  owner  by  being  placed,  under  a  forged  power  of 
attorney,  to  the  name  of  another  person  in  the  books  of  the  Bank 
of  England.  The  plaintiffs,  therefore,  need  not  resort  to  the 
banking-house.  Suppose  the  money  of  A.  to  be  drawn  out  of 
the  hands  of  his  banker  B.  by  a  forged  check,  and  paid  to  C, 
another  banker,  and  then  B.  to  become  bankrupt ;  the  assignees 
of  B.,  and  not  A.,  will  be  entitled  to  the  money  from  C.  If  any 
person  can  sue  here,  it  must  be  the  Bank  of  England.  A  man 
cannot  adopt  a  felony.  An  assent  to  a  battery  formerly  done,  or 
to  a  tort  punishable  by  statute,  as  an  assent  to  a  riot  or  forcible 
entry  after  it  be  done,  shall  not  make  a  man  punishable :  Yin. 
Abr.,  tit.  Katihabitio,  Bishop  v.  Lady  Montague. t  In  Co.  Litt. 
295  b,  it  is  laid  down,  that  confirmation  cannot  work  on  a  void 
act.  In  point  of  law,  therefore,  no  stock  has  been  transferred, 
and  the  trustees  are  still  possessed  of  the  stock,  though  it  may 
not  stand  in  their  names;  for  the  transfer  is  void,  and  with 
respect  to  any  adoption,  it  seems  clear  that  the  other  trustees 
cannot  adopt  or  confirm  a  felonious  act;  for  that  only  can  he 
adopted  afterwards  which  might  have  been  commanded  before. 

Cur.  adv.  vult. 

Lord  Tenterpex,  Ch.  J.  now  delivered  the  judgment  of  the 
Court,  and,  after  stating  the  facts  of  the  case,  proceeded 
as  follows : 

The  defendants  in  this  case  are  by  the  order  of  the  Lord 
[  *562  ]  Chancellor  prevented  from  taking  any  objection  *on  account  of 
•the  particular  situation  of  H.  Fauntleroy,  as  being  both  a  pro- 
prietor of  the  stock  sold,  and  a  partner  in  the  banking-house ; 
and  the  case  is,  therefore,  to  be  considered  as  a  case  between  the 
plaintiffs,  proprietors  of  Navy  5  per  cent.  Annuities,  on  the  one 
part,  and  the  defendants,  as  a  banking-house,  on  the  other  part. 
And  it  appears  by  the  case,  that  the  defendants'  house,  by 
means  of  sales  of  the  annuities  made  under  the  orders  of  the 
house,  and  transfers  signed  part  by  one  of  the  defendants,  and 
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part  by  another,  received  the  price  and  proceeds  of  the  annuities ;  Stone 
that  the  money  was  paid  by  the  broker,  who  effected  the  sales,  #absh. 
into  the  defendant's  house  by  a  payment  to  their  agents  in  the 
city ;  that  it  was  so  paid  generally,  and  was  never  appropriated 
by  the  house  to  any  particular  account ;  not  to  the  account  of 
H.  Fauntleroy,  as  was  assumed  in  one  part  of  the  argument  for 
the  defendants,  nor  to  the  account  of  the  trustees,  who  had  not, 
in  fact,  any  account  with  the  house,  nor  to  the  account  of  the 
executors  of  the  person,  of  whose  estate  these  annuities  had 
formed  a  part,  and  who  had  an  account  with  the  house ;  and, 
therefore,  being  so  paid  in,  and  not  placed  to  any  particular 
account,  cannot  have  been  drawn  out,  but  must  be  taken  to  have 
remained  in  the  hands  of  the  house  at  the  time  of  the  bankruptcy. 
Upon  this  state  of  facts  it  cannot  be  doubted  that  it  was  the  duty 
of  the  house  to  place  the  money  to  the  credit  of  the  trustees,  and 
retain  it  for  their  use,  and  subject  to  their  order ;  and  that  no 
ignorance  on  the  part  of  any  of  them,  even  supposing  all  but  one 
to  have  been  ignorant  of  the  facts  (which,  however,  cannot  have 
been),  nor  any  neglect  on  the  part  of  the  house,  arising  from 
a  misplaced  confidence  reposed  by  them  in  one  of  themselves,  or 
otherwise,  to  *which  the  plaintiffs  were  no  parties,  can  deprive  [  *563  ] 
the  plaintiffs  of  their  right  to  their  money.  And  these  facts  were 
all  that  it  was  incumbent  on  the  plaintiffs  to  prove  in  order  to 
shew  their  right  to  the  money.  It  was  not  necessary  for  them 
to  shew  that  the  sale  of  the  annuities  was  made  with  their 
authority ;  for  even  if  made  without  their  authority,  and  by  an 
act  wrongful  toward  them,  they  might  by  law  waive  the  wrong, 
and  demand  the  money,  as  is  done  in  many  other  cases. 

The  other  facts  stated  in  the  case,  of  which  one  alone  is  of  any 
importance,  are  brought  forward  on  the  part  of  the  defendants ; 
and  it  remains  to  be  considered  whether  that  fact  defeats  the 
plaintiffs'  claim.  That  fact  is,  that  the  transfers  were  made 
under  a  forged  power  of  attorney,  forged  by  H.  Fauntleroy,  a 
member  of  the  defendants'  house.  The  authority  was  forged 
by  and  not  to  him ;  the  instrument  does  not  profess  to  give  him 
any  authority  to  sell  the  annuities ;  the  authority  is  expressed 
to  be  given  to  the  other  members  of  the  house  jointly  and 
severally,  and  could  only  be  executed  by  some  of  them,  as,  in 
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Stonk  fact,  it  was.  They  ought  to  have  satisfied  themselves  of  the 
Mabsh.  validity  of  the  authority  before  they  acted  upon  it.  This  forgery 
was  a  capital  felony ;  and  it  is,  therefore,  urged  on  behalf  of  the 
defendants  that  there  has  been  no  valid  transfer  of  the  annuities ; 
that  the  Bank  of  England  is  answerable  to  the  plaintiffs  for 
having  permitted  the  transfers  to  have  been  made  without  their 
authority;  and  that  the  buyers  are  also  answerable  as  having 
taken  by  purchase  from  persons  who  had  no  authority  to  sell. 
It  is  not  necessary  to  say  whether  the  plaintiffs  had  or  had  not 
these  remedies,  or  either  of  them,  because,  generally  speaking, 
where  an  injured  party  has  different  remedies  against  different 
[  *5«4  l  persons,  he  may  elect  which  he  will  *pursue.  So  that  the 
question  is,  Whether  the  plaintiffs  have  the  remedy  they  now 
seek  ?  The  transfers  were  made,  and  the  money  received,  in 
pursuance  of  a  felony  committed  by  a  member  of  the  defendants'' 
house.  Can  the  house  set  up  this  felony  as  an  answer  to  the 
plaintiffs'  claim  ?t  In  general  a  man  cannot  defend  himself 
against  a  demand,  by  shewing  on  his  part  that  it  arose  out  of  his 
own  misconduct,  according  to  the  maxim,  Nemo  allcgans  suam 
turpitudinem  est  audiendus.  There  is,  indeed,  another  rule  of 
the  law  of  England,  viz.,  that  a  man  shall  not  be  allowed  to 
make  a  felony  the  foundation  of  a  civil  action :  not  that  he  shall 
not  maintain  a  civil  action  to  recover  from  a  third  and  innocent 
person  that  which  has  been  feloniously  taken  from  him  ;  for  thia 
he  may  do  if  there  has  not  been  a  sale  in  market  overt ;  but  that 
he  shall  not  sue  the  felon  ;  and  it  may  be  admitted  that  he  shall 
not  sue  others,  together  with  the  felon,  in  a  proceeding  to  which 
the  felon  is  a  necessary  party,  and  wherein  his  claim  appears, 
by  his  own  shewing,  to  be  founded  on  the  felony  of  the  defendant : 
Gibson  v.  Minet.l  This  is  the  whole  extent  of  the  rule.  The 
rule  is  founded  on  a  principle  of  public  policy ;  and  where  the 
public  policy  ceases  to  operate,  the  rule  shall  cease  also.  This 
point  was  very  ably  shewn  in  the  argument  on  the  behalf  of  the 
plaintiffs.     The  authorities  were  quoted,  and  need  not  be  repeated ; 
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and  it  was  shewn  that  the  familiar  phrase,  "  the  action  is  merged  Stone 
in  the  felony,"  is  not  at  all  times  and  literally  true.  Now  public  mabsh. 
policy  requires  that  offenders  against  the  law  shall  be  brought  to 
justice,  and  for  that  reason  a  man  is  not  permitted  to  abstain 
from  prosecuting  an  offender,  by  receiving  back  stolen  property, 
or  any  equivalent  or  composition  for  a  felony  *without  suit,  and,  [  *505  ] 
of  course,  cannot  be  allowed  to  maintain  a  suit  for  such  a  purpose. 
But  it  is  not  contended  that  any  such  policy  or  rule  is  applicable 
to  the  present  case:  the  offender  has  suffered  the  extreme 
sentence  of  the  law  for  another  offence  of  the  same  kind.  It  does 
not  appear  that  the  plaintiffs  had  any  knowledge  of  the  particular 
forgery  mentioned  in  this  case,  at  such  a  time  as  might  have 
enabled  them  to  bring  the  offender  to  justice  sooner;  or  even  if 
they  had  been  acquainted  with  the  fact  of  the  forgery,  that  they 
could,  in  ignorance  of  the  place  of  the  forgery,  and  of  the  means 
by  which  the  forged  instrument  was  placed  in  the  Bank  of 
England,  have  instituted  a  prosecution  with  success.  And  it  was 
very  properly  admitted,  by  the  learned  counsel  for  the  defendants, 
that  he  could  not  contend  that  an  action  might  not  be  maintained 
after  conviction  of  the  felon.  But  it  was  contended  that  the 
maxim  of  ratifying  a  precedent  unauthorised  act,  and  taking  the 
benefit  of  it,  cannot  apply  to  a  void  or  to  a  felonious  act ;  and 
that  here  the  plaintiffs  were  seeking  to  ratify  the  felonious  act  of 
H.  F.,  and  were  making  that  act  the  ground  of  their  demand.  In 
this  latter  assertion  lies  the  fallacy  of  the  defendants'  argument. 
The  assertion  is  incorrect,  in  fact ;  the  plaintiffs  do  not  seek  to 
ratify  the  felonious  act ;  they  do  not  make  that  act  the  ground  of 
their  demand.  The  ground  of  their  demand  is  the  actual  receipt 
of  the  money  produced  by  the  sale  and  transfer  of  their  annuities. 
The  sale  was  not  a  felonious  act,  neither  was  the  transfer,  nor 
the  receipt  of  the  money.  The  felonious  act  was  antecedent  to 
all  these,  and  was  complete  without  them,  and  was  only  the 
inducement  to  the  Bank  of  England  to  allow  the  transfer  to  be 
made.  If  public  policy  had  required  that  the  felonious  induce- 
ment should  *prevent  a  claim  to  the  money  afterwards  received,  [  *566  ] 
as  it  would  do  if  an  action  were  brought  against  the  felon  for  the 
money  received  by  a  transfer  obtained  by  his  felony,  in  lieu  of  a 
prosecution  for  the  felony,  a  defence  of  another  kind  would  be 


a 


IM  1827.     K.  B,     tf  B.  &  C.  566.  r.r. 

stone  given.  But  that  is  not  the  present  case,  and  not  being  so,  we 
Marsh,  think  the  plaintiffs  may  entirely  pass  by  the  felony,  and  rely  on 
the  transfer  and  receipt  of  the  money,  and  that  the  defendants 
cannot  protect  themselves  against  the  demand  for  the  money 
which  they  have  received,  by  shewing  this  felony  on  the  part  of 
one  of  the  members  of  their  house.  The  postea,  therefore,  is  to 
be  delivered  to  the  plaintiffs. 

Postea  to  the  jdaintiffs. 


f  5<!f,  ] 


1827.  THE  KING  r.  RUSSELL  and  Others^ 

May  20. 

(6  Bam.  &  Cress.  506—603 ;  8.  C.  9  Dowl.  &  By.  566 ;  5  L.  J.  M.  C.  80.) 

Upon  the  trial  of  an  indictment  for  a  nuisance  in  a  navigable  river, 
by  erecting  staiths  there  for  loading  ships  with  coals,  the  jury  were 
directed  by  the  learned  Judge  to  acquit  the  defendants  if  they  thought 
that  the  abridgment  of  the  right  of  passage  occasioned  by  these  erections 
was  for  a  public  purpose,  and  produced  a  public  benefit,  and  if  the 
erections  were  in  a  reanonable  situation,  and  a  reasonable  space  was  left 
for  the  passage  of  vessels  on  the  river;  and  he  pointed  out  to  the  jury 
that  by  means  of  the  staiths  coals  were  supplied  at  a  cheaper  rate,  and 
in  better  condition,  than  they  otherwise  could  be,  which  was  a  public 
benefit :  Held,  by  Bayley  and  Holroyd,  J  J.  that  this  direction  to  the 
jury  was  proper.    Lord  Tenterden,  Ch.  J.  diss. 

Indictment  for  a  nuisance  in  the  river  Tyne.  The  first  count 
alleged  that  the  river  Tyne  was,  and  from  time  immemorial  had 
been,  an  ancient  river,  and  the  King's  ancient,  common,  and 
public  highway,  for  all  the  liege  subjects  of  the  King  and  his 
predecessors,  with  their  ships,  keels,  lighters,  cobles,  boats, 
wherries,  and  other  vessels,  to  navigate,  sail,  row,  put,  set,  pass, 
and  repass,  without  obstruction ;  and  that  the  defendants  on,  &c, 
and  from  thence  until  the  taking  of  that  inquisition,  did  unlaw- 
fully keep  and  continue  certain  geers,  spouts,  piles,  posts,  waggon 

+  The  judgment  of  the  majority  v.  Terry  (1874)  L.  R.  9  Ch.  423. 
in  this  case  must  now  be  regarded  as  But  all  the  judgments  here  men- 
overruled  by  a  series  of  decisions :  tioned  refer  to  the  judgment  of  Lord 
JL  v.  Ward  (1836)  4  A.  &  E.  384,  5  Tentebden  in  this  case  as  an  im- 
L.  J.  (N.  8.)  K.  B.  221 ;  AU.-Gen.  v.  portant  authority  ;  and  that  judg- 
Lotudale  (1868)  L.  R.  7  Eq.  377,  38  ment  can  hardly  be  appreciated  with- 
in J.  Ch.  335 ;  Julliffe  v.  Wallasey  out  a  statement  of  the  arguments  to 
Local  Board  (1873)  L.  R.  9  C.  P.  62,  which  it  is  directed.— R.  C. 
88,  43  L.  J.  C.  P.  41,  53;  Att.-Gen. 
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ways,  rail-ways,  platforms,  and  erections,  that  is  to  say,  ten  geers,     The  Kino 

&c,  which  before  then  had  been  unlawfully,  &c.  erected,  *placed,      Russell. 

fixed,  put,  and  set  in,  upon,  and  over  the  said  river  and  King's       \  *»67  ] 

ancient,  common,  and  public  highway,  near  to  a  certain  place 

called  Wallsend,  and  which  had  been  and  were  erected,  &c.  upon 

and  over  the  said  river  to  a  great  extent,  to  wit,  to  the  extent  of 

800  feet,  towards  the  middle  of  the  stream,  by  means  whereof 

the  navigation,  course,   stream,  and  passage  of,  in,  through, 

along,  and  upon  the  said  river,  and  the  King's  ancient,  common, 

and  public  highway  thereon,  &c,  and  from  thence  continually 

up  to  that  time  had  been  and   still  were  greatly  straitened, 

narrowed,  lessened,  obstructed,  and  blocked  up,  and  whereby 

divers  large  quantities  of  coals,  stones,  gravel,  sand,  soil,  silt, 

mud,  and  other  substances  became  and  were  collected  near  to  the 

said  place  where  the  said  geers,  &c.  were  placed,  and  in  other 

parts  of  the  river,  and  King's  ancient,   common,  and  public 

highway  there,  and  divers  dangerous  sand-banks,  quick-sands, 

banks,  and  shoals,  were  formed  therein,  to  wit,  at,  &c,  so  that 

the  liege  subjects  of  the  King  navigating,  &c,  with  their  ships, 

&c.  in,  through,  and  along  the  said  river,  and  King's  ancient, 

common,  and  public  highway  there,  could  not  navigate,  &c.  in  so 

free,  safe,  and  uninterrupted  a  manner  as  of  right  they  ought, 

and  before  had  been  used  and  accustomed  to  do,  to  the  great 

damage  and  common  nuisance,  &c.     The  second  count  charged 

the  defendants  with  making  certain  additions  to  geers  before 

erected.    The  third  count  charged  them  with  erecting  geers,  &c. 

The  fourth  charged  the  keeping  and  continuing  of  certain  chains 

and  anchors  fixed  to  certain  buoys  in  the  navigable  part  of  the 

river.     Fifth  count  charged  placing  buoys,   with  chains  and 

anchors  fixed  to  them,  in  the  river.     Sixth  count  charged  the 

unlawfully  and  without  lawful  excuse  causing  and  permitting 

divers  vessels  to  stay  and  remain  *in  the  river  near  a  certain       [  *568  ] 

staith  belonging  to  the  defendants  for  a  long  time,  to  wit,  &c, 

to  the  obstruction  of  the  navigation.     Seventh  count  was  for 

straitening,  narrowing,  and  obstructing  the  navigation  generally. 

Eighth  count  for  casting  a  great  quantity  of  coals,  stones,  and 

other  substances  into  the  river,  and  thereby  obstructing  the 

navigation.    Plea,  not  guilty.     At  the  trial  before  Bayley,  J.  at 

r.r. — vol.  xxx.  28 
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The  King  the  York  Summer  Assizes,  1824,  the  facts  of  the  case  were  proved 
Russell,  to  be  as  follows  :  The  defendants  were  the  owners  and  occupiers 
of  a  coal-mine  at  Wallsend,  on  the  north  side  of  the  river  Tyne. 
For  the  purpose  of  shipping  their  coals,  they  had  caused  to  be 
erected  two  staiths.  These  erections  consist  of  piles  (technically 
called  geers)  driven  into  the  bed  of  the  river,  on  the  top  of  which 
a  platform  and  railway  are  laid,  the  coal- waggons  pass  along  this 
railway,  and  at  the  end  are  lowered,  by  means  of  a  machine 
called  a  drop,  into  the  hold  of  the  vessel.  The  coals  are  there 
deposited,  and  the  waggon  raised  up  again  by  the  machine,  and 
placed  on  the  railway.  One  of  these  staiths  extended  nearly  150 
feet,  and  the  other  130  feet  from  high  water  mark  into  the  river, 
and  each  of  them  extended  a  few  feet  beyond  low  water  mark. 
The  drops,  when  let  down,  extended  forty  feet  further,  and  ships 
when  taking  in  their  cargo  were  obliged  to  lie  at  that  distance 
from  the  staiths,  but  the  drops  when  drawn  up  did  not  occasion 
any  obstruction  to  the  navigation.  When  ships  are  not  laden  at 
staiths,  the  coals  are  first  taken  on  board  of  small  craft,  called 
keels,  and  cast  by  hand  from  the  keels  into  the  ships.  When 
ships  are  laden  in  this  manner,  they  generally  have  a  keel  lying 
on  each  side,  and  thus  occupy  a  greater  space  in  the  river  than 
when  laden  by  means  of  the  staiths  and  drops,  and  their  cargoes 
[  *369  ]  cannot  be  put  on  board  in  less  *than  double  the  time.  The 
expense  of  shipping  coals  in  this  manner  is  greater,  and  the 
coals  are  in  worse  condition,  than  when  shipped  by  means  of 
the  staiths.  It  was  proved  that  the  staiths  indicted  occasion,  at 
particular  times  of  tide,  a  considerable  obstruction  to  small  craft 
navigating  against  the  stream,  and  for  some  time  before  and  after 
high  water  occupy  a  considerable  space  which  would  otherwise 
be  navigable  by  large  vessels ;  but  if  there  were  no  staiths,  the 
number  of  keels  used  on  the  Tyne  would  be  greatly  increased,  and 
the  river  would  be  very  much  crowded  with  them.  There  was  a 
sand-bank  at  the  south  side  of  the  river  opposite  one  of  the 
staiths  in  question,  and  it  was  proved  to  have  increased  after 
that  erection  was  made,  in  consequence  of  the  change  thereby 
produced  in  the  current  of  the  water.  The  corporation  of 
Newcastle  are  conservators  of  the  river  Tyne  and  port  of 
Newcastle  (which  extends  further  up  the  river  than  the  place 
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where  the  staiths  were  erected),  and  gave  the  defendants  leave  The  Kino 
to  erect  the  staiths ;  but  no  writ  of  ad  quod  damnum  was  ever  rusbrll. 
executed.  When  the  learned  Judge  began  his  summing  up,  it 
was  agreed  that  if  the  defendants  were  acquitted,  the  prosecutors 
might,  on  the  ground  of  any  supposed  misdirection,  move  to 
enter  a  verdict  for  the  Crown,  or  for  a  new  trial.  He  then 
proceeded  to  state  his  opinion  that  the  use  of  a  navigable  river 
was  not  for  passage  only,  but  for  other  important  rights  which 
might  supersede  the  right  of  passage.  That  when  a  great  public 
benefit  accrued  from  that  which  occasioned  the  abridgment  of 
the  right  of  passage,  that  abridgment  was  not  a  nuisance,  but 
proper  and  beneficial ;  and  he  directed  the  jury  to  acquit  the 
defendants  if  they  thought  that  the  abridgment  of  the  right  of 
passage  in  this  case  was  for  *a  public  purpose,  and  produced  a  [  *670  ] 
public  benefit,  and  if  it  was  in  a  reasonable  situation,  and  a 
reasonable  space  was  left  for  the  passage  of  vessels  navigating 
the  river  Tyne ;  but  otherwise  to  find  a  verdict  for  the  Crown. 
He  then  pointed  out  to  them  that  the  staiths  were  not  merely  a 
private  benefit,  for  that  by  means  of  them  the  coals  were  brought 
to  market  at  a  smaller  expense,  and  in  a  better  condition,  in  both 
which  respects  the  public  were  benefited ;  and  he  then  left  to 
their  decision  the  following  questions :  Were  the  staiths  erected 
in  a  reasonable  place?  Was  there  a  reasonable  space  left  for 
the  public  navigating  in  the  Tyne?  Were  the  staiths  a  public 
benefit  ?  Did  the  public  benefit  countervail  the  prejudice  done 
to  individuals?  The  jury  said  that  in  consequence  of  this 
direction  they  found  the  defendants  not  guilty.  In  Michaelmas 
Term,  1824,  a  rule  nisi  for  entering  a  verdict  of  guilty,  or  for  a 
new  trial,  was  granted,  against  which 

Scarlett,  Williams,  Coltman,  and  Ingham,  in  Hilary  Term, 
1826,  shewed  cause : 

A  verdict  for  the  defendant  in  a  criminal  case  cannot  be 
impeached  on  the  ground  of  its  being  against  evidence : .  Rex  v. 
Reynell;\  and  the  sole  question  now  to  be  discussed  is,  whether 
the  learned  Judge  was  warranted  in  so  stating  the  law  as  to 
authorize  the  jury  in  returning  a  verdict  of  not  guilty  in  case 

t  8  R.  R.  493  (5  East,  315). 

2&— 2 
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The  Kino     their   opinion  on   the  points   proposed  to  them  should   be  in 

Russell,      the  defendant's  favour  ?     If  the  principle  of  law,  as  stated  by 

the  learned   Judge,  was  correct,  it  is  clear,  according  to  the 

expressions  of  the  Court  in  former  cases,  that  it  will  not  be 

enough  for  the  prosecutor,  in  support  of  his  rule,  to  shew,  even 

[  *67i  ]  if  he  be  able  to  do  so,  that  *some  portion  of  the  reasoning  or 
instances  adduced  in  illustration  of  that  principle  may  have 
been  faulty:  Burrough  v.  White ,t  Latimer  v.  Batson.l  The 
principle  is  not  only  reasonable  in  itself,  but  seems  consistent 
with  all  that  has  hitherto  been  received  as  the  law  on  this 
subject.  It  is  clear,  upon  the  authority  of  both  text-books  and 
decisions,  that  an  erection  in  a  port  or  navigable  river  is  not  to 
be  deemed  a  nuisance  simply  because  it  infringes  on  the  water- 
way. Lord  Hale§  says,  "It  is  not  every  building  below  the 
high-water  mark,  nor  every  building  below  the  low-water  mark, 
that  is  ipso  facto  in  law  a  nuisance,  for  that  would  destroy  all 
the  quays  that  are  in  all  the  ports  of  England,  for  they  are  all 
built  below  the  high-water  mark,  for  otherwise  vessels  could  not 
come  at  them  to  unload;  and  some  are  built  below  the  low 
water;  and  it  would  be  impossible  for  the  King  to  license 
the  building  of  a  new  wharf  or  quay,  whereof  there  are  a 
thousand  instances,  if  ipso  facto  it  were  a  common  nuisance ;  for 
the  King  cannot  license  a  common  nuisance.  Nay,  in  many 
cases  it  is  an  advantage  to  a  port  to  keep  in  the  sea  water  from 
diffusing  at  large ;  and  the  waters  may  flow  in  shallows,  where 
it  is  impossible  for  vessels  to  ride.  Indeed,  where  the  soil  is  the 
King's,  the  building  below  the  high-water  mark  is  a  purpresture, 
an  incroachment,  an  intrusion  on  the  King's  soil,  which  he  may 
either  demolish,  or  seize,  or  arent  at  his  pleasure ;  but  it  is  not 
ipso  facto  a  common  nuisance,  unless,  indeed,  it  be  a  damage  to 
the  port  and  navigation.  In  the  case,  therefore,  of  a  building 
within  the  extent  of  a  port,  in  or  near  the  water,  whether  it  be  a 

[  »572  ]  nuisance  or  not  is  quastiofacti,  and  to  be  determined  by  *a  jury, 
on  evidence,  and  not  quastio  juris."  This  principle  is  also  to  be 
collected  from  the  proceedings  of  the  Court  of  Exchequer  in  the 
Sutton  Pool  case,  which  occurred  when  Lord  Hale  was  Chief 
Baron.  It  appears  from  the  decree  in  that  case,  which  is  dated 
t  4  B.  &  C.  328.  X  4  B.  &  C.  652.  §  De  Portibus  Maris,  85. 
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21st  November,  16  Car.  II.  and  recites  at  length  the  proceedings,     The  Kino 

that  the  Attorney-General  had  filed  an  information  against  the      Russell. 

mayor  and  commonalty  of  Plymouth,   and  persons  claiming 

under  them,  stating  that  the  King  was  seised  in  fee,  in  right  of 

his  crown  of  England,  of  the  ground  and  soil  of  the  port,  haven, 

and  arm  of  the  sea,  called  Sutton  Pool ;  that  the  said  pool,  for 

freedom  of  trade  and  safety  of  ships  there  at  anchor,  ought  not 

to  be  encroached  upon ;  that  the  defendants  had  intruded  and 

had  built  upon  the  soil  theretofore  at  full  sea  covered  with  water, 

and  within  high-water  mark  of  the  said  pool  where  ships  had 

anchored,  to  the  prejudice  of  the  port  and  damage  of  the  King, 

and  praying  that  the  ancient  bounds  of  the  pool  might  be 

ascertained,  that  the  King  might  have  possession  of  all  buildings 

erected  within  them,  and  might  provide  for  the  preservation  of 

the  port,  and  cause   such   buildings  as  were  nuisances  to  be 

removed.      The  decree  then  recites,  that  the  defendants  by  their 

answer  admitted,  that  all  the  buildings  except  one  were  within 

the  high- water  mark,  but  denied  that  they  were  nuisances,  and 

made  title  to   the  soil  of    the  pool  under  a  statute  of    the 

18  Hen.  VI.,  and  proceeds  to  state,  that  when  the  cause  came  on 

for  hearing,  the  two  points  insisted  on  being,  first,  whether  the 

buildings  mentioned  in  the  information  were  nuisances  to  the 

straitening  and  damage  of  the  port;   and,  secondly,  whether 

the  soil    between    the  high  and    low-water   marks    were  the 

inheritance  of  the  King  or  no ;  the  Court  *ordered,  that  as  to      [  #573  ] 

the  right  in  the  soil,  a  trial  should   be  had  at  Bar,  and  as 

concerning  the  nuisance,  a  commission  should  be  awarded  to 

enquire  of  certain  articles  to  be  approved  by  the  Court.     By  the 

first  of  these  articles  the  commissioners  were  to  ascertain  the 

ancient  full  sea  mark ;  by  the  second  to  find  what  buildings  have 

been  made  upon  any  part  of  the  shore  within  the  ancient  full 

sea  mark ;  by  the  third,  "  to  find  out  and  certify  whether  the 

houses,  wharfs,  keys,  yards,  gardens,   or  buildings,  or  any  of 

them,  made,  enclosed,  or  enlarged  in  or  upon  any  part  of  the 

shore  within  high-water  mark,  were  a  nuisance  to  the  port  of 

Plymouth  or  not,  and  which  of  them,  and  how  much  of  them, 

or  any  of  them,  and  wherein  and  in  what  manner."     It  is 

clear  that  if  the  Court  had  been  of  opinion  that  evidence  of 
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The  Kino  encroachments  upon  the  water-way  would  suffice  to  prove  a 
Russkll.  nuisance,  they  never  could  have  directed  the  commission,  par- 
ticularly the  enquiry  directed  by  the  third  article  would  have 
been  superfluous,  the  fact  of  encroachment  being  admitted  by 
the  defendant's  answer.  In  like  manner  in  a  recent  case,  where 
an  information  of  nuisance  and  intrusion  had  been  filed  by  the 
Attorney-General  against  certain  owners  of  wharfs  in  Portsmouth 
harbour,  and  the  issue  came  on  to  be  tried  at  the  Bar  of  the 
Court  of  Exchequer  when  Sir  V.  Gibbs  was  Chief  Baron,  although 
it  was  distinctly  proved  by  the  witnesses  for  the  Crown  that  the 
wharfs  projected  into  the  water-way,  and  were,  according  to  the 
theories  of  some  engineers,  nuisances  to  the  port  and  navigation, 
yet  the  defendants  admitting  the  encroachment,  but  contending, 
against  the  opinion  of  the  engineers,  that  no  injury  was  thereby 
done  to  either  the  port  or  the  navigation ;  and  that,  according 
[  #574  ]  to  the  authority  of  Lord  Hale,  the  jury  were  *to  determine  the 
fact  of  nuisance  upon  all  the  circumstances  of  the  case,  the 
Court  adopted  that  authority,  and  left  all  the  evidence  to  the 
jury,  who  acquitted  the  defendants.!  These  cases  decided  that 
the  quality  of  nuisance  does  not  attach  to  a  building,  as  a 
consequence  in  law  of  its  being  within  the  limits  of  the  water- 
way, but  it  is  to  be  ascertained  by  the  jury  upon  enquiry  into 
the  facts  of  the  case :  and  hence  it  follows,  that  they  sanction 
the  enquiry,  whether  there  be  any  benefit  resulting  to  the 
public  from  such  erections,  to  compensate  to  the  public  the 
unavoidable  abridgment  of  their  right  of  passage ;  that  abridg- 
ment necessarily  arising  in  some  degree  wherever  the  shore 
is  built  upon,  and  being  pro  tanto  an  evil,  the  only  fact  that 
can  be  presented  to  the  jury  so  as  to  redeem  the  character  of 
the  encroachment,  and  entitle  it  to  protection,  must  be  the  fact 
of  compensation.  So  in  the  case  of  Rex  v.  Lord  Grosvenor  and 
others,  I  which  will  be  cited  on  the  other  side,  the  Lord  Chief 
Justice  observed  in  his  charge  to  the  jury,  "the  public  have 
a  right  to  all  the  convenience  which  the  former  state  of  the 
river  afforded,  unless  by  the  change  some  greater  degree  of 
convenience   is   rendered;"  and   again,   "although   the  public 

t  Scarlett  stated  this  case  from  his      been  counsel  for  the  defendants, 
recollection  of  the  facts,  he  having         %  20  B.  R.  732  (2  Stark.  511). 
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were  not  able  to  enjoy  this  benefit,  namely,  that  of  a  recess     The  Kino 

in  the  river,  closed  up  by  Lord  Grosvenor's  embankment,  at  all     Russell. 

times ;  yet  if  they  could  derive  benefit  from  it  for  the  space  of 

two  hours  each  tide,  they  are  entitled  to  that  advantage,  unless 

the   want  of  it  be  compensated   by  some   superior  advantage 

resulting  from  the  alteration.,,      Now,  although  in  that  case 

the  verdict  was  against  the  defendants,  they  *having  failed  in       [  *575  ] 

shewing  any  compensation  to  the  public ;   yet  it  is  clear  from 

the  passages  cited,  that  if  there  had  been  evidence  to  warrant 

a  finding  in  the  defendant's  favour   upon  the  several  points. 

which  the  jury  have  in  this  case  determined  in  favour  of  the 

present  defendants,  the  Lord  Chief  Justice  would  have  directed 

an  acquittal.     The  principle  of  the  learned  Judge's  charge  in  this 

case  was  conformable  to  all  these  authorities ;  but  it  has  been 

objected,  that  there  did  not  appear  to  have  been  any  writ  of 

ad  quod  damnum.     Had  this  been  an  information  for  a  pur- 

presture,  it  might  have  been  necessary  to  the  defence  to  have 

shewn   either   a  writ   of    ad    quod    damnum    executed    in   the 

defendants'  favour,  and  a  licence  thereon  from  the  Crown,  or  a 

patent  containing  a  clause   as  recommended   in  Fitzherbert's 

Nat.  Brev.  226   (H),  declaring  the   King's  grant  to  be  valid 

without  the  issuing  of  such   writ.      But  on  the  trial  of  an 

indictment  like  the  present,  the  writ  of  ad  quod  damnum  is 

immaterial.       The    inquisition   under    that  writ    was    always 

traversable,  and  no  licence  granted  on  it  could  bar  the  subject 

of  his  right;   so  that,  as  it  would  have  been  no  protection  to 

the  defendants  if  their  works  had  been  proved  to  be  an  injury 

to  the  exercise  of  any  public  right,  the  want  of  such  writ  ought 

not  to  lead  to  their  conviction,  if  it  appear  on  the  evidence  that 

the  public  have  suffered  no  injury.    If  this  objection  be  removed, 

the  merits  of  the  case,  as  disclosed   by  the  prosecutors'  own 

witnesses,  were  strongly  in   the  defendants'   favour,  and  the 

learned   Judge  was  warranted  in  explaining  to  the  jury  how 

much  the  facility  of  loading  by  means  of  the  staiths  was  in 

furtherance  of  commerce,  to   which   the  rights  of  navigation 

are  instrumental.      By  this  improvement  in  the  despatch   of 

loading  and  economy  of  space,  *more  of  the  channel  was  left      [  *576  ] 

free,  and  for  a  longer  time,  for  the  transit  of  other  vessels ;  it 
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The  Kisg  gave  accommodation  to  many  more  ships  in  the  course  of  the 
Russell,  ye**  than  hft<l  ever  resorted  to  the  port  before  the  use  of  this 
method;  it  was,  in  fact,  equivalent  to  an  enlargement  of  the 
dimensions  of  the  port,  and  so  a  benefit,  not  a  nuisance,  to  the 
navigation.  But  it  was  further  remarked  by  the  learned  Judge, 
that  the  public  were  benefited  as  consumers  by  getting  coal  of  a 
better  quality,  less  broken,  and  at  a  cheaper  rate.  Even  if  this 
remark  were  erroneous,  it  would  not  vitiate  the  charge,  according 
to  the  distinction  already  stated  between  what  comes  from  the 
Court  in  the  way  of  reasoning  and  illustration,  and  what  is 
given  as  direction  in  law.  But,  in  truth,  these  observations  of 
the  learned  Judge  were  very  proper  for  the  consideration  of  the 
jury;  the  cheapness  of  the  coal  not  being  a  mere  collateral 
benefit  resulting  from  the  staiths,  but  the  direct  consequence  of 
their  effect  upon  the  navigation ;  and  the  observation  was  made 
in  answer  to  an  argument  urged  for  the  prosecution,  that  they 
were  built  for  private  benefit  only.  A  further  answer  to  this 
objection  is  furnished  by  the  several  Acts  of  Parliament  for  the 
regulation  of  the  coal  trade.  The  earlier  Acts,  6  Geo.  III.  c.  22, 
and  22  Geo.  III.  c.  82,  recite,  that  "  by  the  regulations  provided 
for  that  trade,  the  public  in  general,  and  the  London  market  in 
particular,  are  constantly  and  regularly  supplied  with  fuel  on 
reasonable  terms,"  thereby  shewing  that  the  prosperity  of  the 
coal  trade  was  a  matter  of  public  concernment,  and  not  of 
interest  merely  to  the  individual  traders.  The  series  of  statutes 
which  have  passed  since  the  introduction  of  these  machines  are 
also  very  material  for  the  defendants.  That  which  was  in 
[  *577  ]  operation  at  the  time  of  this  indictment,  is  *the  57  Geo.  III.  c.  80 
(local  and  personal),  and  which  is  judicially  to  be  taken  notice  of 
as  a  public  Act.  It  directs  that  the  coal  owners  shall,  in  their 
fitting  offices,  keep  two  distinct  lists,  one  of  vessels  intending  to 
load  by  keels,  the  other  of  vessels  intending  to  load  at  the  spouts 
or  staiths;  that  they  shall  enter  the  vessels  in  the  respective 
lists  in  the  order  of  their  application,  provided  a  certain  deposit 
or  tender  of  price  has  been  made,  and  shall  load  them  according 
to  the  priority  of  their  entry  on  the  lists,  with  this  important 
exception,  that  if  a  ship  entered  on  the  spout  list  shall  have 
taken  in  two-thirds  of  its  cargo  at  the  spout,  it  is  to  have  its 
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loading  completed  by  keels,  in  preference  to  all  ships  on  the  keel  The  Kino 
list.  The  Legislature,  when  these  provisions  were  made,  must  Russell. 
have  been  aware  that  the  staiths  projected  into  such  depth 
of  water  as  to  admit  ships  loading  at  them  to  float  with  two- 
thirds  of  a  cargo  on  board,  and  yet  they  have  in  some  degree 
encouraged  the  use  of  them  by  this  preference ;  moreover,  these 
provisions,  by  denying  to  the  fitter  the  selection  of  the  persons 
he  shall  deal  with,  appear  to  treat  the  staiths  as  coal  wharfs,  to 
which  all  persons  wishing  to  load  with  that  commodity  have  a 
right  to  resort,  and  as  such  wharfs,  they  are  entitled  to  protection 
within  the  express  words  of  Lord  Hale.  It  is  no  objection  to 
this  consideration  of  them,  that  they  are  not  open  to  the  delivery 
of  goods  of  all  kinds,  for  that  is  only  the  case  with  public  wharfs 
licensed  by  the  custom-house,  inasmuch  as  none  other  may 
receive  customable  goods ;  and  if  the  restraint  from  dealing  with 
customable  goods  do  not  disqualify  the  private  unlicensed  wharf 
from  protection,  neither  are  the  staiths  to  be  disqualified  on 
account  of  it  being  only  a  partial  use  that  is  made  of  them. 

Brougham,  Tindal,  Alderson,  and  Parke,  contra  :  [  578  ] 

The  real  question  in  this  case  is,  whether  the  direction  given 
by  the  learned  Judge  to  the  jury  as  to  matters  of  law,  can  be 
supported  or  not.  There  are  two  propositions  fully  established 
by  authority  and  by  principle,  which  shew  that  the  direction 
given  cannot  be  supported.  First,  that  where  a  public  right  is 
infringed,  that  cannot  legally  be  done  without  the  sanction  of  a 
writ  of  ad  quod  damnum,  and  the  King's  licence,  although  an 
equivalent  be  given ;  and,  secondly,  that  even  if  the  principle  of 
compensation  be  admissible,  a  public  right,  and  not  merely  a 
public  benefit,  must  be  given  as  an  equivalent ;  whereas  in  this 
case  a  benefit  only  was  given,  and  that  not  to  the  parties  injured, 
but  to  strangers  who  were  not  damnified  by  the  alleged  nuisance. 
As  to  the  first  proposition,  Hind  v.  Mansfield^  is  directly  in 
point.  "  M.  was  fined  200Z.  for  diverting  part  of  the  river 
Thames,  by  which  he  weakened  the  current  of  the  river,  to  carry 
barges,  &c,  towards  London,  and  other  houses  of  the  King  upon 
that  river,  and  such  a  thing  cannot  be  done  without  an  ad  quod 


t  Noy,  103. 
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The  Kixg  damnum,  because  that  river  is  as  an  highway."  And  it  appears 
Rubbell.  al80  by  Fitz.  N.  B.  225,  and  the  case  of  the  Isle  of  Ely,\  that  no 
alteration  in  a  navigable  river  or  channel  can  be  made  without 
first  executing  such  a  writ.  So  in  Payne  v.  Partridge, I  which 
was  an  action  against  the  owner  of  a  ferry  for  letting  it  go  to 
decay,  and  not  suffering  the  plaintiff  to  pass  over  the  ferry ; 
defendant  pleaded  that  he  had  built  a  bridge  in  the  place  of  it. 
On  demurrer  the  Court  held  that  the  owner  could  not  let  down 
the  ferry  and  put  up  a  bridge  without  licence  and  an  ad  quod 
[  *579  ]  damnum,  but  that  no  action  would  lie,  the  right  infringed  *  being 
a  public  right.  This  case  is  the  more  to  be  observed,  because 
the  defendant  had  given  to  the  public  an  equivalent,  and,  indeed, 
a  better  right,  than  that  which  they  lost;  and  Rex  v.  Ward 
and  Lyme%  is  to  the  same  effect.  In  The  Attorney-General  v. 
Brittain,:  which  was  an  application  for  an  injunction  to  stop  the 
building  of  a  quay  on  the  river  Mersey,  the  Lord  Chancellor 
directed  an  issue  to  try  whether  it  was  an  injury  to  the  port  and 
harbour  of  Liverpool ;  and  said  it  was  not  his  intention  to  direct 
any  trial  as  to  the  question,  whether  it  was  an  injury  to  the 
navigation  on  the  river  Mersey,  because  it  was  his  opinion  that 
the  tide- way  of  a  river  in  the  shallowest  part  of  it  could  not  be 
interrupted  by  buildings  of  that  sort,  unless  there  had  been  an 
antecedent  execution  of  a  writ  of  ad  quod  damnum  by  a  jury. 
The  notion  of  justifying  the  obstruction  of  a  public  right,  by 
shewing  that  a  collateral  benefit  results  from  it,  is  perfectly  novel. 
There  is  no  trace  of  any  such  doctrine  in  any  decided  case  or  text 
writer  of  authority.  In  Hale,  De  Jure  Maris,  pt.  1,  c.  8,  p.  9,  it  is 
laid  down  that  all  navigable  rivers,  as  well  above  the  flowing  of 
the  sea  as  below,  are  public  rivers,  juris  public* ,  and,  therefore, 
all  nuisance  and  impediments  of  passages  of  boats  and  vessels, 
though  in  the  private  soil  of  any  person,  may  be  punished  by 
indictments,  and  removed ;  and  this  was  the  reason  of  the  statute 
of  Mag.  Car.  c.  28,  "  Omnes  Kidelli  deponantur  per  Thamisiam 
et  Medwayam  et  per  totam  Angli»,  nisi  per  costeram  maris ; ,? 
and  in  Coke's  commentary  on  that  chapter,  2  Inst.  88,  it  is 
said,  "  And  it  appeareth  by  Glanville  that  this  pourpresture  was 

t  10  Co.  Rep.  141.  §  Cro.  Car.  266. 
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forbidden   by  the   common   law ;  for  he  saith,  i  Dicitur  antem     The  King 

purprestura    quando    aliquid    super    dominum    regem    injuste      Russell. 

occupatur,  ut  in  *dominicis  regis,  vel  in  viis  publicis  obstructio       [  *">80  ] 

vel  in  aquis  publicis  transversis  a  recto  cursu,  &c,  et  generaliter 

quoties  aliquid  fit  ad  nocumentum  regii  tenementi,  vel  regiae  vise 

vel  civitatis,'  and  every  public  river  or  stream  is  alta  recjia  via, 

the  King's  highway."     In  all  indictments  and  informations  for 

obstructing  navigable  rivers  the  allegation  is  that  the  passage  is 

injured,  to  the  common  nuisance  of  all  the  King's  liege  subjects 

navigating,  passing,  and  repassing  on  that  river.     The  plea  of 

not  guilty  puts  the  fact  of  the  obstruction  by  the  defendant,  and 

that  only,  in  issue ;  and  the  simple  question  for  the  consideration 

of  the  jury  is,  whether  the  party  accused  has  or  has  not  occasioned 

the  obstruction,  as  alleged  in  the  indictment.     No  inquiry  as  to 

collateral  advantages  given  to  other  persons  can  properly  be 

entered  into,  and  considerations  of  public  policy  are  not  legitimate 

grounds  for  the  decision  of  a  question  of  nuisance  or  no  nuisance. 

The  prosecutors  in  this  case  were  bound  to  shew  an  injury  arising 

from  the  staiths  indicted,  but  if  the  defendants  were  properly 

allowed  to  enter  into  evidence  of  the  advantages  attending  the 

use  of  staiths  generally,  the  prosecutors  also  had  a  right  to  give 

evidence  of  injury  done  by  other  staiths,  besides  those  which 

were  the  subject  of  the  indictment.     If  such  a  course   were 

allowed,  it  is  obvious  that  no  question  of  this  nature  could  ever 

be  tried  before  any  jury.     The  only  semblance  of  authority  to 

support  the  summing  up  in  this  case  is  a  passage  in  Lord  Hale, 

De  Portibus  Maris,  and  the  case  of  Rex  v.  Lord  Gro8vcnor.\    The 

passage  in  Lord  Hale's  treatise  is  in  chap.  7,  De  Portibus  Maris, 

part  2.     In  that  chapter  he  gives  several  instances  of  nuisances 

to    ports,    and    amongst    others    mentions,    "the    straitening 

of  the  port  by  building  too  *far  into  the  water,   where  ships      [  *581  ] 

or  vessels  might  have  formerly  ridden ;  for  it  is  to  be  observed 

that  nuisance  or  not  nuisance  in   such  case  is  a  question   of 

fact ; "  and  then  follows  the  passage  cited  for  the  defendants. 

In  concluding  his  observations  upon  that  point  he  adds,    "In 

many  cases  it  is  an  advantage  to  a  port  to  keep  in  the  sea  water 

from  diffusing  at  large,  and  the  water  may  flow  in  shallows  where 

t  20  B.  R.  732  (2  Stark.  511). 
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The  Kino  it  is  impossible  for  vessels  to  ride."  Keeping  in  view  the  position 
Russbll.  to  which  Lord  Hale's  observations  apply,  they  can  hardly  be 
considered  as  making  in  favour  of  the  defendants.  It  is 
impossible  to  dispute  the  assertion  that  nuisance  or  no  nuisance 
is  a  question  of  fact ;  but  if  that  question  is  left  to  a  jury,  with  a 
direction  wrong  in  point  of  law,  the  verdict  ought  not  to  stand. 
In  an  action  for  malicious  prosecution,  the  question  of  malice  or 
no  malice  is  for  the  jury ;  but  in  like  manner  the  misdirection  of 
the  Judge  in  such  a  case  would  be  a  ground  for  setting  aside 
a  verdict.  The  fact  which  Lord  Hale  means  should  be  left  to 
the  jury  is,  whether  any  perceptible  injury  has  been  done  to  the 
port,  and  any  sensible  inconvenience  felt  by  the  ships  resorting 
to  it,  that  is  to  say,  whether  the  encroachment  extends  to  parts 
"where  ships  or  vessels  might  formerly  have  ridden;"  not 
whether  a  benefit  has  been  conferred  upon  other  persons  greater 
in  degree  than  the  injury  done  to  those  making  use  of  the  port. 
In  Ex  parte  Armitage  and  others,  t  which  was  a  petition  to  quash 
a  writ  of  ad  quod  damnum  and  the  inquisition  and  return,  it 
appeared  that  the  writ  was  obtained  for  the  purpose  of  procuring 
authority  to  alter  a  highway,  by  laying  a  railroad  upon  it ;  and 
Lord  Hardwicke,  in  giving  judgment,  said,  "  In  all  cases  of  writ 
[  *5$2  ]  of  ad  quod  damnum,  whether  to  change  an  old  way  for  a  *new 
one,  or  to  alter  the  condition  of  a  way,  the  new  way  or  way  so 
altered  must  be  to  all  intents  and  purposes  as  beneficial  to  the 
King  and  subjects  as  the  old  way  was  before."  This  shews  that 
the  principle  of  compensation,  supposing  it  to  have  been  admissible, 
was  entirely  misapplied  in  this  case.  Compensation  has  always 
been  considered  to  mean  something  given  to  the  party  deprived 
of  a  right  or  advantage  to  which  he  was  entitled.  Here  the  parties 
injured  were  the  persons  navigating  their  vessels  on  the  river 
Tyne,  but  the  supposed  compensation  was  given  to  the  consumers 
of  coal  in  London  and  other  places  supplied  from  the  staiths. 
Rex  v.  Lord  Grosvenor,  which  was  relied  on  in  support  of  this 
principle,  and  the  application  made  of  it,  wa3  very  different  from 
the  present  case;  and  the  opinion  of  the  Lord  Chief  Justice, 
before  whom  it  was  tried,  appears  to  have  been  diametrically 
opposed  to  the  direction  given  to  the  jury  at  York.     That  was  an 

+  Amb.  294. 
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indictment  for  erecting  a  wharf  on  the  river  Thames,  to  the  The  Kino 
injury  of  the  navigation  of  the  river.  The  defendant  claimed  a  Russell. 
right  of  soil  under  the  corporation  of  London,  who  were  con- 
servators of  the  river,  and  contended,  that  they  had  a  right  to 
erect  the  wharf,  provided  it  did  not  interfere  with  the  navigation 
of  the  river.  Upon  that  the  Lord  Chief  Justice  asked,  "  Will 
you  contend  that  you  have  a  right  to  narrow  the  river  Thames, 
so  long  as  you  leave  a  space  sufficient  for  the  purpose  of  naviga- 
tion ?  "  And  then  the  point  was  abandoned.  Surely  this  does 
not  justify  the  direction  given  in  the  present  case,  that  the  jury 
should  acquit  the  defendants,  if  they  thought  that  a  reasonable 
space  was  left  in  the  river  Tyne  for  the  passage  of  ships.  An  '  • 
attempt  was  then  made  to  shew  that  the  erection  of  the  wharf 
was  of  great  service  in  affording  facilities  for  loading  and 
unloading  vessels ;  *but  the  Lord  Chief  Justice,  in  summing  [  *383  ] 
up,  said,  "  The  question  here  is,  whether  a  public  right  has  not 
been  infringed?  An  embankment  of  considerable  extent  has 
been  constructed  for  the  purpose  of  building  a  wharf.  Much 
evidence  has  been  adduced  on  the  part  of  the  defendants  for  the 
purpose  of  shewing  that  the  alteration  affords  greater  facility  and 
convenience  for  loading  and  unloading ;  but  the  question  is  not 
whether  any  private  advantage  has  resulted  from  the  alteration 
to  any  particular  individuals,  but  whether  the  convenience  of  the 
public  at  large,  or  that  portion  of  it  which  is  interested  in  the 
navigation  of  the  river  Thames,  has  been  affected  or  diminished 
by  this  alteration?  "  It  is  difficult  to  understand  what  advantage 
the  defendants  can  derive  from  the  judgment  in  this  case ;  and 
that  of  the  Sutton  Pool  appears  to  be  as  little  in  their  favour. 
Certain  instructions  to  inquire  into  the  extent  of  the  injury  done 
were  given  to  commissioners  in  that  case  ;  but  if  the  doctrine  of 
compensation  had  then  been  known,  a  fourth  instruction  would 
have  been  given,  viz.  to  inquire  into  the  collateral  benefit 
conferred  upon  the  public  by  the  erections  then  complained  of. 
There  are  many  records  in  the  Exchequer  of  informations  by  the 
Crown  against  persons  who  have  been  charged  with  encroach- 
ments in  navigable  rivers  or  ports:  The  Attorney -General  v. 
Philpot,  8  Car.  I. ;  The  Attorney-General  v.  Errington,  16  Car.  I. ; 
The  Mayor  of Bristol  v.  Morgan,  11  Car.  I. ;  The  Attorney -General 
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The  King  v.  The  Mayor  of  Plymouth,  16  Car.  II. ;  Parmeter  v.  The  Attorney- 
Rcsskll.  General ;+  and  in  no  one  of  these  did  the  defendant  set  up  the 
benefit  conferred  upon  the  public  as  an  answer  to  the  information. 
But  supposing  it  was  right  to  take  into  account  a  compensation 
[  *:>84  ]  given,  *not  to  the  party  who  sustained  the  injury,  but  to  other 
persons,  still  that  compensation  was  wholly  insufficient  in  the 
present  case,  inasmuch  as  it  was  merely  a  public  benefit,  and  not 
a  public  right.  The  staiths  are  private  property,  and  the  owners 
are  not  compellable  to  ship  coals  at  them.  That  may  depend 
upon  the  caprice,  skill,  industry,  or  capital  of  the  owner.  Suppose 
the  collieries  from  which  coals  were  shipped  at  these  staiths  to 
have  been  worked  out,  or  to  have  been  rendered  unproductive  by 
some  accident,  would  the  staiths  have  been  thereby  rendered  a 
nuisance  if  they  were  not  so  before  ?  But  it  is  said,  that  these 
staiths  are  public,  and  the  Acts  of  Parliament  requiring  all 
vessels  to  be  laden  in  turn  have  been  relied  on  to  support  the 
assertion  ;  these  Acts,  however,  are  nothing  more  than  a  qualifi- 
cation of  a  private  right.  The  owners  of  the  staiths  need  not 
ship  coals  at  all  unless  they  please ;  but  if  they  do,  it  must  be 
done  subject  to  the  regulations  imposed  by  those  statutes.  The 
case  of  Rex  v.  Warde  and  Lyme  completely  supports  this 
argument ;  that  was  an  information  against  the  defendants  for 
stopping  up  a  common  highway.  The  defendants  confessed  that 
there  was  such  a  highway,  and  that  they  stopped  it  up,  but 
alleged,  that  before  it  was  stopped  one  C.  S.  laid  out  on  the 
adjoining  land  another  way  more  commodious  to  the  public,  and 
a  writ  ad  quod  damnum  issued,  and  an  inquisition  taken  upon  it 
found  that  it  would  not  be  to  the  damage  of  the  King  and  the 
public  if  a  licence  were  granted  to  stop  up  the  old  highway,  for 
that  another  way  was  laid  out  as  beneficial  for  the  people,  absque 
hoc  that  they  inclosed  it  ad  commune  nocumentum.  Upon  demurrer, 
it  was  urged  and  held  by  the  Court  that  the  plea  was  bad,  because 
the  allegation  that  C.  S.  laid  out  another  way  more  beneficial  for 
(  »585  ]  the  King's  people,  not  shewing  by  *what  authority  he  did  it,  was 
not  good,  for  it  was  but  at  his  pleasure,  and  he  might  stop  it 
when  he  would. 

Cur.  adv.  vult. 
t  1  Dow,  316 :  see  sequel,  24  R.  R.  723. 
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The  case  stood  over  for  consideration  until  this  Term,  when  the  The  King 
learned  Judges,  not  being  agreed  in  their  opinions,  delivered  bussell. 
judgment  seriatim. 

Holroyd,  J. :  t 

This  was  an  indictment  for  wrongfully  continuing  two  geers  or 
staiths  with  spouts  in  the  Tyne,  a  public  navigable  river,  to  the 
public  nuisance  of  the  navigation.  There  was  a  verdict  for  the 
defendants.  A  motion  was  made  to  set  it  aside,  and  instead 
thereof  to  enter  a  verdict  for  the  Crown.  It  was  agreed  at  the 
trial,  that  if  the  Judge's  direction  was  wrong,  a  verdict  should  be 
entered  for  the  Crown,  if  the  Court  should  be  of  opinion  the  jury 
ought  so  to  have  found ;  or  that  a  special  verdict  should  be  entered, 
if  the  Court  should  think  it  right. 

I  am  of  opinion  that  there  is  not  sufficient  ground  to  set  aside 
the  verdict,  on  account  of  any  misdirection  of  the  Judge,  or  on 
any  other  account  that  I  am  aware  of. 

The  facts  proved  were  as  follows :  Two  geers  had  been  erected 
by  the  defendants  for  loading  ships  therefrom  with  coal,  each 
extending  below  the  low-water  mark  a  foot  or  two,  with  spouts 
therefrom,  one  of  which  extended  thirty-six  feet ;  the  other  parts 
of  the  geers  were  between  high  and  low-water  mark.  One  of 
these  geers  was  in  existence  in  1800 ;  the  other  was  not  erected 
till  afterwards.  It  appeared  that  they  were  substituted  for  loading 
the  ships  instead  of  loading  them  by  keels. 

Subsequently  statutes  passed  giving  to  the  public  rights  of  [  586  ] 
loading  in  turn  at  these  spouts,  so  long  as  they  continue,  which 
thereby  have  become  clothed,  as  long  as  they  continue,  with 
public  rights,  in  addition  to  the  private  rights  of  the  proprietors. 
These  statutes,  therefore,  consider  that  the  spouts  are  not  to  be 
taken  to  be  per  *e,  and  at  all  events,  nuisances  or  illegal. 

But,  independently  of  these  statutes,  there  are  public  and 
private  rights,  with  regard  to  the  port  for  traffic  and  commerce 
in  coals,  and  also  other  merchandise.  There  is  a  public  right  of 
navigation  on  the  river  for  that  and  other  purposes.  There  are, 
also,  public  or  private  rights  of  fishing ;  public  or  private  rights 

t  Littledale,  J.  having  been  consulted  in  the  case  when  at  the  Bar, 
declined  giving  any  opinion. 


448  1827.    K.  B.    6  B.  &  C.  586—587.  [r.r. 

the  King  on  the  shore.  For  traffic  there  are  rights,  not  only  of  navigation 
Russell.  *c-  eundo  et  redeundo,  but  morando  (so  far  as  necessary  or  reason- 
able) for  loading  and  unloading,  or  for  a  wind,  &c.  The  enjoy- 
ment of  each  of  those  rights  by  some  is  frequently  and  necessarily 
an  obstruction  to  the  free  and  complete  enjoyment  either  of  the 
same  right  or  of  some  other  of  the  above  rights  in  others  ;  ex.  (jr. 
ships  at  anchor  in  the  channel  of  the  river,  are  an  obstruction  to 
ships  sailing,  &c,  boats  and  wherries  plying,  keels  lying  in  the 
river,  are  also  an  obstruction.  But  such  obstruction  is  not 
necessarily,  or  as  a  matter  of  law,  a  public  or  a  private  nuisance. 
Each  of  the  rights  above  mentioned  must  at  times  occasionally 
yield  and  become  subordinate,  as  may  be  necessary  or  reasonable, 
at  least  in  part,  to  some  of  the  others.  The  public  (that  is  each 
individual)  has  not  an  absolute  right  to  navigate  (i.e.,  sail  over) 
every  part  of  the  river,  but  only  where  there  is  not  otherwise  a 
legal  pre-occupation  (as  in  some  cases  there  may  be)  by  others. 
Ships,  in  order  to  load,  must  lie,  if  not  at  the  staiths,  in  the 
[  »587  ]  channel  of  the  river  with  their  loading  *keels.  So  in  other 
trades,  the  ships  lie  at  the  wharfs,  or  elsewhere,  in  the  river  or 
port,  to  load  or  unload,  and  their  obstruction  to  others  is  or  is 
not,  as  well  as  the  erection  of  the  wharf  itself,  a  nuisance  to  the 
navigation,  in  like  manner  as  the  staiths  or  geers  themselves  in 
the  coal  trade  are  or  are  not  a  nuisance  according  to  circumstances. 
Whether  they  are  so  or  not  is  dependent  upon  circumstances ; 
and  is,  therefore,  according  to  Lord  Hale,  a  question  of  fact  for 
the  jury.t  After  specifying  as  a  nuisance  "the  straitening  of 
the  port  by  building  too  far  into  the  water,  where  ships  or  vessels 
might  have  formerly  ridden,"  he  adds,  "  it  is  to  be  observed,  that 
nuisance  or  not  nuisance,  in  such  a  case,  is  a  question  of  fact. 
It  is  not,  therefore,  every  building  below  the  high- water  mark, 
nor  every  building  below  the  low-water  mark,  that  is  ipso  facto 
in  law  a  nuisance." 

The  only  objection  to  the  geers  on  the  indictment  is,  that  they 
are  unlawful,  as  being  a  public  nuisance  to  the  navigation.  The 
defendant's  right  to  have  them  there,  and  to  continue  and  use 
them,  is  not  impugned  on  any  other  ground. 

The  defendants  getting  their  coals  by  a  proper  access  to  and 

t  De  Portibus  Maris,  85. 
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upon  the  river  would  have  a  right  to  load  ships  lying  and  con-  thb  Kino 
tinuing  in  the  river  for  that  purpose,  by  the  means  of  keels,  Russell. 
although  the  doing  so  might  be  a  temporary,  and  by  doing  it 
successively  to  different  ships,  might  be  a  continued,  though  not 
total,  obstruction  or  inconvenience  to  the  navigation.  And  there 
would  be  a  right  to  keep  the  ships  and  keels  in  the  river  for  that 
purpose  in  convenient  and  proper  places,  at  times  not  confined  to 
the  times  of  their  being  in  actual  use.  And  the  evidence  on  the 
part  of  the  *defendants  was  to  shew  that  the  mode  of  loading  the  [  *:>88  ] 
ships  by  the  geers  in  question  was  less  an  obstruction  to  the 
navigation,  and  was  more  beneficial  to  the  public ;  in  fact,  that 
it  was  a  benefit  instead  of  a  nuisance,  and,  therefore,  not  subject 
to  the  present  indictment.  And  the  jury  upon  the  evidence  were 
of  that  opinion,  and  upon  the  learned  Judge's  directions,  with 
regard  to  the  law  of  the  case,  they  found  a  verdict  for  the  defen- 
dants. And  are  the  staiths  to  be  deemed  a  nuisance  if  they  be 
such  as  the  conservators  of  the  river  and  port,  or  as  a  jury  would, 
pro  bono  jyublico  only,  be  desirous  should  be  made,  or  as  a  jury 
would  deem  upon  the  evidence  a  beneficial,  instead  of  an  injurious 
change,  for  a  general  use  of  the  port  and  river  ? 

Loading  by  the  spouts  is  not  necessarily  a  nuisance,  because  it 
is  recognized  by  statutes  (the  public  local  Acts  of  57  Geo.  III. 
c.  80,  s.  17,  and  5  Geo.  IV.  c.  72,  ss.  9,  10,  17) ;  and  so  long  as 
the  geers  and  spouts  continue  the  public  have  a  right  to  have 
their  ships  loaded,  in  turn,  at  them  with  coals,  supposing  them 
not  to  be  illegal. 

But  it  is  objected  that  they  are  at  all  events  illegal,  for  want 
of  a  writ  of  ad  quod  damnum,  and  a  favourable  return  of  the 
inquisition  thereof;  and  also  that  the  jury  have  been,  or  may 
have  been,  misled  by  the  direction  of  the  learned  Judge ;  that 
his  direction  is  incorrect  in  law,  and  further  that  the  jury  ought 
to  have  found  a  verdict  for  the  Crown. 

1st.  As  to  the  want  of  the  writ  of  ad  quod  damnum.  This  is 
not  like  the  case  of  shutting  up  a  public  highway,  and  setting  out 
another  in  lieu  ;  that  cannot  be  done  so  as  to  do  away  the  former 
public  right,  and  to  create  a  new  public  right,  without  a  writ  of 
ad  quod  damnum.  The  former  can  only  be  abrogated  by  the  writ 
of  ad  quod  damnum,  *and  the  proceedings,  and  the  King's  licence       [  *580  ] 
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The  Kino  thereon ;  but  that  is  not  requisite  here,  as  I  conceive,  when  the 
Russell,  question  is,  Whether  the  mode  of  enjoyment  in  question  of  some 
of  the  public  rights  of  the  port,  river,  and  navigation,  is  or  con- 
stitutes in  fact  a  public  nuisance  ?  If  that  mode  of  enjoyment 
be  not,  in  fact,  such  a  nuisance,  it  does  not,  as  I  conceive,  become 
so  for  want  of  the  writ  of  ad  quod  damnum,  though,  without  such 
a  writ,  and  a  favourable  inquisition  thereon,  they  who  erect  or 
do  those  works  act  at  their  peril ;  and  though  the  want  of  such 
a  writ  may  be  a  good  ground  for  the  Lord  Chancellor's  inter- 
fering for  the  security  of  the  public,  and  by  injunction  restraining 
any  person  from  erecting  works  or  buildings  that  interfere  with 
the  exercise  of  a  public  right,  till  it  be  ascertained  by  the  writ  of 
ad  quod  damnum,  that  their  so  doing  is  not  a  public  nuisance  or 
injurious  to  the  King  or  his  subjects. 

I  now  come  to  the  consideration  of  the  learned  Judge's 
direction  to  the  jury.  It  appears  that  the  following  observations 
were  made  by  him  as  to  the  question  of  law  arising  upon  the 
evidence  which  had  been  given : 

"  If  wherever  there  is  a  power  of  passage  over  the  water  of  a 
navigable  river  there  is  a  public  right  of  way  for  all  the  King's 
subjects,  not  only  in  the  channel,  but  on  all  the  places  where 
vessels  can  go  at  the  height  of  the  tide ;  if  that  is  a  right  of  way 
which  is  to  yield  to  nothing,  but  which  the  public  is  at  all  times 
entitled  to  insist  on  for  the  purpose  of  passage,  then  the  prosecutor's 
counsel  shall  be  at  liberty  to  apply  to  the  Court  to  enter  a  verdict 
for  the  Crown,  because  these  staiths  interfere,  where,  at  high 
water,  the  river  was  navigable  before  they  were  erected.  But 
my  opinion  is,  that  the  use  of  a  public  water  is  not  for  passage 
[  *590  ]  only,  but  for  many  other  *purposes,  and  that  many  of  those 
purposes  are  entitled  to  supersede  the  right  of  passage,  and  to 
narrow  the  rights  of  passage  to  those  parts  which  may  not  be 
requisite  for  greater  and  more  beneficial  purposes. 

"  Where  there  is  a  space  of  water  of  very  considerable  extent, 
some  part  may  be  most  usefully  applied  for.  the  purposes  of 
commerce,  and  that  which  is  so  applied  may  be  over  and  above 
that  which  is  sufficient  for  navigation ;  and  where  a  great  public 
benefit  results  from  the  abridgment  of  the  exercise  of  the  rights 
of  passage,  the  great  public  benefit  makes  that  abridgment  no 
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nuisance,  but  a  useful,  beneficial,  and  proper  purpose.     There-     The  Kino 
fore,  if  in  this  case  you  shall  say  that  that  which  has  been  taken      Russell. 
from  the  opportunity  of  passage  has  been  taken  for  public  purposes, 
and  for  the  public  benefit,  and  that  it  is  placed  in  a  reasonable 
situation,  and  that  enough  is  left  for  the  ordinary  and  reasonable, 
purposes  of  passage,  I  shall  recommend  it  to  you  certainly  to  find 
this  not  a  nuisance." 

That  which  was  taken  from  the  opportunity  of  passage,  was 
taken  for  public  purposes  and  for  the  public  benefit ;  that  is  to 
say,  for  the  exercise  of  rights  deemed  by  the  statutes  which  I 
before  referred  to,  to  be  beneficial,  and  to  be  vested  in  and 
exercised  by  the  public.  Then  the  learned  Judge  proceeded  to 
make  certain  qualifications  of  that  which  had  fallen  from  him. 

"  If  you  shall  be  of  opinion  that  this  is  a  place  which  for  public 
benefit  it  ought  not  to  be  in,  that  reasonable  space  is  not  left  for 
the  purposes  of  passage ;  if  you  shall  think  that  no  public  benefit 
(and  this  was  properly  a  question  for  the  jury)  results  from  this 
erection,  I  should  recommend  it  to  you  to  find  a  verdict  for 
the  Crown.  And  if  you  shall  find  that  this  in  any  *part  of  [  *S9i  ] 
it  goes  further  than,  for  public  purposes,  it  ought  to  go,  then  as 
to  that  part,  you  pointing  out  in  your  verdict  what  part  it  is,  I 
should  recommend  it  to  you  certainly  to  give  a  verdict  for  the 
Crown." 

Then  the  learned  Judge  proceeded :  "It  was  suggested  while 
the  case  was  going  on,  that  this  was  a  staith  for  the  private 
purposes  of  the  individuals,  and  not  for  the  public  benefit.  I 
beg  to  suggest  for  your  consideration,  because  my  opinion  is 
different  in  that  respect,  it  seems  to  me  that  notwithstanding  the 
individual  is  the  proprietor  of  it,  notwithstanding  it  gives  him 
the  opportunity  of  bringing  his  commodity  to  the  market,  yet  if 
it  is  beneficial  to  the  public  that  that  thing  should  be  brought  to 
the  market,  and  brought  to  the  market  in  that  way,  then  the 
thing  is,  as  it  seems  to  me,  useful  to  the  public,  who  come  to 
that  staith  for  the  purpose  of  having  their  vessels  loaded,  and  to 
the  people  who  want  to  carry  coals  to  the  London  market.  Both 
the  man  who  receives  the  coals  at  the  staith,  and  the  man  who 
buys  his  coals  at  London  coming  from  that  staith,  are  benefited, 
if  they  are  either  got  by  those  means  cheaper,  or  if  they  are  got 
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The  Kikc*  by  those  means  better  than  they  otherwise  would  be :  thus  it  is 
Russell,      of  public  benefit  that  the  thing  should  be  there." 

These  are  observations,  merely  in  answer  to  the  assertion,  that 
the  staiths  were  for  private  benefit  only,  to  shew  that  public 
benefit  also  may  result  from  them,  and  are  observations  well 
founded  in  fact,  and  true,  as  it  appears  to  me. 

But  then  it  is  said  they  are  inapplicable  to  the  question  the 
jury  were  to  try,  and  ought  not  to  be  taken  into  consideration  by 
them.  But  it  seems  to  me  that,  so  far  as,  and  for  the  purpose 
t  •W2  ]  for  which  they  were  urged,  *namely,  as  an  answer  to  the  allega- 
tion, that  those  staiths  were  for  private  purposes  and  not  for 
public  benefit,  and  to  do  away  with  the  effect  of  such  an  assertion 
they  might  be  taken  into  consideration  by  the  jury,  and  were 
warrantably  used.  They  were  a  mere  answer  to  an  unfounded 
suggestion  of  the  prosecutors,  and  not  part  of  the  direction  to  the 
jury ;  but  if  they  had  been  so,  yet  qualified  as  they  were  by  what 
followed,  which  were  the  points  which  were  left  to  the  attention 
and  consideration  of  the  jury,  I  think  no  fault  is  to  be  found. 
The  learned  Judge  proceeds  :  "  Therefore,  the  points  to  which  I 
wish  your  attention  to  be  directed  will  be,  Was  this  staith  in  a 
reasonable  place,  and  is  it  applied  to  purposes  of  public  benefit  ? 
Was  reasonable  space  left  for  the  purpose  of  navigation  ?  And 
do  the  purposes  of  public  benefit  resulting  from  the  staith  counter- 
vail the  prejudice  which  individuals  may  sustain  by  having  the 
exercise  of  their  rights  of  passage  narrowed? " 

At  the  conclusion  he  says,  "  Thus,  gentlemen,  I  apprehend  I 
have  pointed  out  to  you  the  true  ground  on  which  your  verdict 
is  to  be  founded.  If  you  think  this  is  placed  not  in  a  reasonable 
part  of  the  river,  that  it  does  an  unnecessary  damage  to  the 
navigation,  or  that  this  is  not  of  any  public  benefit,  or  that  the 
public  benefit  resulting  from  it  is  not  equal  to  the  public  incon- 
venience which  arises  from  it,  then  you  will  find  your  verdict  for 
the  Crown.  If  on  these  points  you  are  of  a  different  opinion, 
then  for  the  defendants."  Upon  this,  the  jury  found  a  verdict 
for  the  defendants. 

The  whole  of  this  direction,  taken  together,  is  in  substance 

correct,  qualified   in  the  different  parts  as  it  is ;  and  I  see  no 

[  *»93  ]       sufficient  reason  to  enable  me  to  say  the  *jury  have  drawn  such 
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a  conclusion  from  the  evidence  as  to  warrant  the  Court  in  setting     The  King 
aside  their  verdict.  Russell. 

Bayley,  J. : 

I  agree  with  my  brother  Holroyd  in  this  case,  that  there 
ought  not  to  be  a  new  trial ;  and  though  I  regret  extremely  that 
there  should  be  a  difference  of  opinion  on  the  part  of  my  Lord,  I 
am  happy  to  think  the  difference  between  us  is  limited  to  a  single 
point,  and  that  too,  one  which  would  hardly  be  likely  to  lead  to  a 
different  result  upon  a  new  trial.  I  have,  indeed,  considered  the 
subject  with  every  degree  of  attention  on  my  part,  and  should 
willingly  act  on  his  judgment  in  preference  to  my  own,  but  I  feel 
so  strong  a  conviction  in  my  own  mind,  that  I  think  I  cannot,  in 
justice  to  the  defendants,  give  up  my  own  opinion.  I  believe  we 
are  all  agreed,  that  a  writ  of  ad  quod  damnum  was  not  requisite 
in  this  case,  and  that  if  these  staiths  are  not  upon  the  facts  and 
merits  a  nuisance,  the  neglect  to  make  them  the  subjects  of  an 
ad  quod  damnum  will  not  make  them  so.  The  points  presented 
to  the  jury  were,  Whether  these  staiths  were  erected  in  a  part  of 
the  river  where  it  was  reasonable  ships  should  load  ?  Whether  a 
reasonable  space  was  left  for  navigation  ?  Whether  the  loading 
of  vessels,  by  means  of  them,  was  a  public  benefit?  Whether  they 
extended  into  the  river  further  than  the  public  benefit  required  ? 
and,  Whether  the  public  benefit  they  produced  was  greater  than 
the  public  injury  they  occasioned  ?  Upon  each  of  these  points, 
the  verdict  shews  that  the  jury  were  in  favour  of  the  defendants. 
The  only  point  upon  which  our  difference  rests  is,  I  believe,  the 
point  of  public  benefit,  not  the  point  upon  the  preponderance  of 
public  benefit,  but  the  question,  what  might  be  taken  into  con- 
sideration *as  matter  of  public  benefit  ?  I  certainly  suffered  the  [  moU  ] 
jury  to  take  into  their  consideration,  as  part  of  the  public  benefit, 
the  possible  reduction  of  price  at  the  staith,  the  possible  reduction 
of  price  in  the  London  market,  and  the  improved  quality  in  which 
the  coals  would  arrive  there;  and  if  I  was  wrong  in  suffering 
them  to  take  any  of  these  points  into  their  consideration,  the 
verdict  may  have  proceeded  upon  a  wrong  principle,  and  there 
ought  to  be  a  new  trial.  Mr.  Brougham  had  strongly  pressed 
upon  the  consideration   of  the  jury  that   these   staiths   were 
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The  King  beneficial  only  to  the  individuals  to  whom  they  belonged,  and  that 
Russell,  they  conferred  no  benefit  upon  the  public ;  and  in  answer  to  this 
point,  I  submitted  to  the  consideration  of  the  jury,  that  if,  by 
means  of  these  staiths,  an  article  of  great  public  use  found  its 
way  to  the  public  at  a  lower  price,  and  in  a  better  state  than  it 
otherwise  would,  I  thought  these  were  circumstances  of  public 
benefit,  and  points  they  might  take  into  their  consideration  upon 
that  head  ;  and  upon  the  best  attention  I  have  been  able  to  give 
the  subject,  I  am  bound  to  say,  I  continue  of  that  opinion.  The 
right  of  the  public  upon  the  waters  of  a  port  or  navigable  river  is 
not  confined  to  the  purposes  of  passage ;  trade  and  commerce  are 
the  chief  objects,  and  the  right  of  passage  is  chiefly  subservient  to 
those  ends.  Unless  there  are  facilities  of  loading  and  unloading, 
of  shipping  and  landing,  much  of  the  public  benefit  of  a  port  is 
lost.  In  the  infancy  of  a  port,  when  it  is  first  applied  to  the 
purposes  of  trade  and  commerce,  unless  the  water  by  the  shore 
be  deep,  the  articles  must  be  shipped  in  shallow  water  from  the 
shore,  and  landed  in  shallow  water  on  the  shore.  Boats  or 
vessels  of  small  draft  must  be  employed  to  fetch  and  carry  from 
[  *693  ]  and  to  the  shore,  and  *the  commodity  must  pass  from  boat  to 
ship,  or  from  ship  to  boat.  Breakage  and  pilferage  and  waste, 
besides  the  expense  of  boating,  are  some  of  the  probable  con- 
comitants of  such  a  mode.  As  trade  advances,  the  inconvenience 
and  mischief  of  this  mode  are  superseded  by  the  erection  of 
wharfs  and  quays,  and  what  is,  perhaps,  an  improved  species  of 
loading  wharf,  a  staith.  The  loading  or  unloading  is  then  imme- 
diate from  the  wharf  or  staith  into  the  ship,  or  from  the  ship 
upon  the  wharf.  But  upon  what  principle  can  the  erection  of  a 
wharf  or  staith  be  supported  ?  It  narrows  the  right  of  passage. 
It  occupies  a  space  where  boats  before  had  navigated.  It  turns 
part  of  the  water-way  into  solid  ground ;  but  it  advances  some  of 
the  other  purposes,  the  main  purposes  of  a  port,  its  trade  and 
commerce.  Is  there  any  other  legal  principle  upon  which  they 
can  be  allowed  ?  Make  an  erection  for  pleasure,  for  whim,  for 
caprice ;  and  if  it  interfere  in  the  least  degree  with  the  public 
right  of  passage,  it  is  a  nuisance.  Erect  it  for  the  purposes  of 
trade  and  commerce,  and  keep  it  applied  to  the  purposes  of  trade 
and  commerce,  and  subject  to  the  guards  with  which  this  case 


vol.  xxx.;        1827.     K.  B.     6  B.  &  C.  595—596.  455 

was  presented  to  the  jury,  the  interests  of  trade  and  commerce  The  Kino 
give  it  a  protection,  and  it  is  a  justifiable  erection,  not  a  nuisance.  Russell. 
What  says  Lord  Hale,  De  Portibus,  c.  7,  p.  85  ?  "  In  the  case  of 
building  into  the  water  where  ships  or  vessels  might  formerly 
have  ridden,  whether  it  be  nuisance  or  not  nuisance  is  a  question 
of  fact.  It  is  not  every  building  below  high  or  low-water  mark 
that  is,  ipso  facto,  in  law  a  nuisance,  for  this  would  destroy  all 
quays,  which  are  all  built  below  high-water  mark,  otherwise 
vessels  could  not  come  at  them  to  unload,  and  some  are  built 
below  low- water  mark."  In  what  does  the  trade  and  commerce 
*of  any  port  consist  ?  in  its  exports  and  its  imports ;  and  to  [  *596  1 
whom  do  the  public  benefits  of  a  port  result  ?  to  the  port  and  its 
neighbourhood,  and  to  the  places  with  which  it  trades.  The 
exports  may,  and  in  many  instances  do,  consist  of  the  produce  of 
the  neighbourhood  and  of  the  port,  and  the  individuals  to  whom 
they  belong  are  induced  to  send  them,  not  from  patriotic  views  of 
encouraging  the  shipping  interest,  of  promoting  a  nursery  for 
seamen,  or  of  benefiting  the  place  to  which  such  produce  is  sent, 
but  from  the  mere  selfish  principle  of  individual  advantage ;  but 
if  public  benefit  results,  is  it  a  right  view  of  the  question  to  look 
at  the  motive  instead  of  considering  the  effect  ?  If  the  conduct 
of  many  individuals,  though  proceeding  wholly  and  exclusively 
frcm  private  motives  of  private  profit,  produce  results  of  great 
public  benefit,  and  the  question  is  proposed,  whether  public 
benefit  be  or  be  not  produced,  am  I  to  answer  the  question  in 
the  negative,  because  public  benefit  was  never  in  the  contempla- 
tion of  the  individuals  by  whom  it  is  produced?  If,  then,  the 
exportation  of  the  produce  of  a  neighbourhood  will  increase  the 
trade  and  commerce  of  a  port,  and  that  trade  and  commerce  will 
benefit  every  place  to  which  that  produce  is  sent,  how  is  that 
exportation  to  be  advanced?  By  giving  facilities  to  exportation, 
by  reducing  the  expense  to  the  owner  of  that  produce,  by  enabling 
him  to  export  upon  terms  which  will  insure  him  a  profit  and  a 
market.  What  is  the  great  export  trade  of  Newcastle?  The 
produce  of  its  neighbourhood, — coals.  Who  are  the  first  movers 
in  that  trade  ?  The  owners  of  the  neighbouring  mines.  Why  do 
they  send  the  coals  to  market  ?  for  the  sake  of  profit  only, — their 
motive  is  selfish  only.     But  are  the  owners  of  these  mines  the 
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The  Kino  only  persons  interested  in  the  export  *of  coals  ?  Exclusively  of 
RutsELL.  the  shipping  interest  and  the  persons  who  are  concerned  in  the 
[  *597  ]  carrying  trade,  when  the  owners  are  tempted  by  the  hope  of 
private  profit  to  join  in  the  exportation,  what  is  to  be  said  of 
the  great  body  of  purchasers  at  the  market  to  which  the  coals 
are  carried  ?  Have  they  no  interest  in  having  coals,  and  having 
them  cheap  and  good  ?  Stop  the  Newcastle  coal  trade,  and  where 
is  the  inconvenience  felt?  In  Newcastle  and  its  neighbourhood, 
to  a  certain  extent  undoubtedly.  But  in  Newcastle  and  its  neigh- 
bourhood  only?  Certainly  not.  To  a  much  greater  extent  in 
London  and  in  the  other  markets  to  which  Newcastle  coals  are 
sent.  Throw  any  impediment  upon  the  trade,  deteriorate  the 
coals,  or  increase  the  price,  and  where  does  the  pressure  fall  ? 
Undoubtedly  upon  the  market  to  which  this  coal  is  sent.  Encou- 
rage the  trade,  make  the  article  cheap,  and  improve  its  quality, 
and  who  reaps  the  benefit  ?  The  market  to  which  the  article  is 
sent.  Facility  in  loading  is  one  of  the  chief  means  to  give  the 
trade  encouragement.  It  brings  to  market  produce,  which  other- 
wise would  not  pay  for  bringing.  It  increases  the  number  of 
sellers,  and  has  a  tendency  to  produce  such  a  competition  as  will 
keep  the  price  low.  The  staiths  in  question  save  the  ship  one 
fourth  of  her  loading  time,  prevent  pilfering,  breakage,  and  waste, 
and  send  to  market  a  better  commodity  by  6rf.  a  chaldron  than 
would  otherwise  arrive  there.  And  is  this  nothing  to  the  London 
purchaser?  He  has  from  these  two  staiths  600  cargoes,  above 
100,000  chaldrons  of  prime  coals,  coals  in  an  unbroken  state, 
instead  of  the  same  quantity  of  coal  in  an  inferior  condition, — 
keel  coals.  And  if  from  the  benefit  which  the  owner  of  the  mine 
[  *r>98  ]  has  from  the  staith,  and  the  purchaser  *at  the  staith  has  from 
expedition  and  otherwise,  the  coals  are  sold  in  the  London  market 
at  a  lower  price,  I  cannot  help  thinking  that  a  public  benefit 
results  to  the  London  buyers,  and  that  the  jury  were  entitled  to 
take  it  into  their  consideration.  I  did  not  assume  that  the  article 
would  be  cheaper,  that  was  for  the  consideration  of  the  jury;  but 
if  it  were,  I  thought  it  an  ingredient  to  be  considered  upon  the 
question  of  public  benefit.  Is  the  place  in  which  the  public 
benefit  accrues  material  ?  Does  it  signify  whether  it  accrues  in 
the  port  of  Newcastle  or  in  any  other  part  of  the  Kingdom  ?    The 
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King  is  equally  the  guardian  of  the  public  rights  of  all  his  sub-  The  King 
jects ;  all  his  subjects  are  equally  under  his  care ;  and  if  public  russell. 
benefit  results,  it  is  immaterial  whether  it  is  to  his  subjects  in 
London  or  to  his  subjects  in  Newcastle.  Nor  can  it  be  a  question, 
whether  the  benefit  results  from  a  private  or  a  public  staith; 
from  the  staith  confined  to  the  goods  of  a  single  individual,  or 
from  a  public  one,  which  any  one  may  use.  In  estimating  the 
amount  of  public  benefit  which  a  staith  produces,  the  extent  to 
which  it  is  used  may  be  material;  but  if  a  private  individual, 
with  his  own  coals,  keeps  it  in  full  employ,  I  think  it  equally 
entitled  to  protection,  on  account  of  the  benefit  it  confers  upon 
the  distant  market,  the  market  to  which  the  coals  are  carried, 
whether  it  be  public  or  private.  I  have  hitherto  considered  the 
case  with  reference  to  these  two  staiths  only,  and  to  the  public 
benefit  which  they  confer  upon  the  distant  market;  but  when  the 
question  is  considered  with  reference  to  the  state  of  the  port  of 
Newcastle,  the  necessity  of  taking  into  consideration  the  effect 
upon  the  distant  market  appears  to  me  more  prominent.  There 
are  twenty-eight  similar  staiths,  many,  if  not  all,  for  the  private 
purposes  of  particular  *coal  owners.  Exclude  the  question  of  [  *599  ] 
public  benefit  to  the  London  market  from  the  staiths  in  question, 
and  must  it  not  be  excluded  from  each  and  every  one  of  those 
staiths,  and  what  will  be  the  state  of  the  London  market  when 
the  purchaser  can  meet  with  nothing  but  keel  coal  ?  But  will 
he  be  able,  even,  to  get  keel  coals.  There  must  be  staiths,  as 
was  in  evidence  upon  the  trial,  for  loading  keels.  And  if  a 
ship  staith  is  to  be  proscribed  because  it  is  erected  and  used 
for  the  private  benefit  of  the  proprietor  of  a  particular  coal 
mine,  and  because  the  public  benefit  to  the  market  cannot  be 
taken  into  consideration,  must  not  keel  staiths,  when  erected 
and  used  for  the  private  benefit  of  a  like  proprietor,  be  excluded 
also?  It  will  interfere,  though  in  a  less  degree,  with  the  free- 
dom of  passage,  and  though  a  nuisance  of  less  magnitude,  will 
still  be  a  nuisance.  For  these  reasons  I  am  of  opinion,  that 
upon  the  question  of  public  benefit,  the  probable  effect  upon  the 
price  and  meliorated  condition  of  the  coal  were  proper  for  the 
consideration  of  the  former  jury ;  that  if  the  case  were  to  go  to 
another  jury,  they  would  still  be  proper  ingredients  for  their 
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The  King     consideration,  and  that  the  direction  given  in  that  respect  is 
Russell,      free  from  objection. 

Lord  Tbnterden,  Ch.  J. : 

I  am  sorry  that  I  cannot  concur  in  the  opinion  of  my  two 
learned  brothers  on  the  present  occasion. 

I  am  not  prepared  to  say  that  I  think  the  verdict  ought  to  be 
entered  for  the  Grown,  but,  with  all  deference  to  them,  I  am 
compelled  to  own  that  my  mind  would  be  better  satisfied  if  the 
cause  were  again  sent  to  trial  by  another  jury. 
[  '600  ]  I  do  not  think  the  want  of  a  previous  writ  of  ad  quod  * damnum 

conclusive  against  the  defendants.  Such  a  writ  is  highly  proper 
where  the  Crown  is  applied  to  for  a  grant  of  any  liberty  or  fran- 
chise ;  and  so  far,  at  least,  necessary,  that  probably  no  person 
would  think  himself  justified  in  advising  the  King  to  make  any 
such  grant,  where  possible  injury  to  an  existing  right  could  be 
surmised,  without  the  sanction  of  a  previous  inquiry  under  the  writ. 
It  may  also  be,  and  I  think  it  is  a  prudent  and  proper  measure 
before  a  subject  takes  upon  him  to  act  for  himself,  and  on  his 
own  judgment.  The  want  of  it  furnishes  an  argument  against 
the  propriety  of  his  act,  because  it  shews  that  he  is  apprehensive 
of  the  consequence  of  a  previous  inquiry,  and  fears  that  its  result 
may  be  unfavourable  to  his  views.  And  where  the  object  of  any 
proceeding  is  to  prevent  the  accomplishment  of  an  act  intended 
or  begun,  as  an  application  for  an  injunction,  the  want  of  this 
previous  proceeding  may  properly  form  a  very  material  ingredient 
in  the  consideration  of  the  question.  It  is  also  deserving  of  con- 
sideration and  attention  on  the  trial  of  an  indictment.  But  the 
finding  under  this  writ,  when  favourable  to  those  at  whose  instance 
it  has  issued,  is  traversable,  it  is  not  conclusive  in  their  favour ; 
it  is  not  a  bar  to  an  indictment  for  a  nuisance.  The  jury,  by 
whom  such  an  indictment  is  to  be  tried,  have  a  right  to  exercise 
their  own  judgment  upon  the  matter,  and  may  find  that  to  be  a 
public  nuisance  which,  under  this  writ,  has  been  found  not  to  be 
to  the  prejudice  of  his  Majesty's  subjects.  And  as  the  finding  is 
not  conclusive  on  one  side,  I  cannot  think  the  absence  of  any 
finding  conclusive  on  the  other.  In  my  opinion,  speaking  with 
great  deference  to  the  high  authority  that  is  reported  to  have 
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spoken  of  the  want  of  such  a  proceeding  as  conclusive,  the  jury     The  King 
*who  try  an  indictment  for  a  nuisance  have  a  right  to  exercise     Russell. 
their  own  judgment  on  the  question,  as  well  in  the  absence  of       [  *goi  ] 
such  a  proceeding,  as  where  such  a  previous  inquiry  has  taken 
place. 

I  come  now  to  mention  my  reasons  for  saying  that  my  mind 
would  be  better  satisfied  if  the  cause  were  sent  to  another  trial. 

The  erections  in  question  are  said  to  be  in  the  port  of  Newcastle, 
by  which  I  understand  to  be  meant  that  they  are  within  the  limits 
of  the  jurisdiction  of  that  port.  They  are  certainly  at  a  consider- 
able distance  below  the  public  quays  and  places  of  general  resort 
of  vessels  trading  to  that  port,  and  must  be  passed  by  vessels 
resorting  to  and  from  such  places.  And  I  take  it  to  be  clear  that 
the  passage  of  such  vessels  is,  in  certain  seasons  at  least  of  wind 
and  tide,  rendered  less  free  and  commodious ;  that  the  water-way 
is  in  some  degree  narrowed  at  present,  and  may  possibly,  and  not 
improbably,  be  further  narrowed  in  process  of  time  by  the  gradual 
accumulation  of  sand  and  silt  carried  to  the  opposite  side  of  the 
river.  The  erections  were  made  and  maintained  for  the  private 
convenience  of  the  owners  of  particular  collieries  :  all  who  think 
proper  to  purchase  their  coals  from  these  collieries  have  a  right, 
under  a  particular  Act  of  Parliament,  to  be  supplied  in  turn  by 
application  at  some  office  at  Newcastle.  The  owners  of  the  col- 
lieries cannot  choose  to  whom  they  will  vend,  but  they  may  choose 
at  what  seasons  they  will  vend,  and  whether  they  will  vend  at 
all;  and  seasons  may  occur  when  they  have  no  commodity  to 
vend.  It  was  proved  that  coals  put  into  vessels  from  these 
staiths  are  less  broken,  and  come  to  market  in  distant  places 
in  a  somewhat  better  state  than  those  which  are  brought  to  the 
vessel's  side  in  keels  *or  barges,  and  so  undergo  a  double  ship-  [  *602  ] 
ment  or  removal.  But  I  think  it  may  well  be  doubted  whether 
they  come  to  market  at  any  cheaper  rate,  or  at  a  rate  so  much 
cheaper  as  to  be  worth  consideration.  When  all  arrive  at  a 
market,  I  should  apprehend  those  which  are  found  in  the  best 
state  will  fetch  the  best  price,  and  so  the  advantage,  as  far  as 
price  is  concerned,  will  be  to  the  owners  of  the  staiths  and 
collieries,  and  not  to  the  public. 

Admitting,  however,  that  there  is  some  public  benefit,  Loth 
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The  King  from  the  price  and  condition  of  the  coals,  Btill  I  must  own  that  I 
Russell,  do  not  think  those  points  could  properly  be  taken  into  consideration 
in  the  question  raised  by  this  indictment.  That  question  I  take 
properly  to  have  been,  whether  the  navigation  and  passage  of 
vessels  on  this  public  navigable  river  was  injured  by  these  erec- 
tions. Upon  this  question  there  was  evidence  on  both  sides, 
regard  being  had  to  that  obstruction,  which  must  necessarily  take 
place  by  the  transfer  of  coals  from  keels  or  other  vessels  confined 
to  the  navigation  of  the  river,  into  ships  of  a  different  kind  passing 
to  sea.  And  if  the  question  had  been  left  entirely  in  this  form, 
and  a  verdict  found  for  the  defendants,  I  do  not,  as  at  present 
advised,  see  that  any  objection  could  have  been  properly  made  to 
it.  In  some  parts  of  my  learned  brother's  direction  to  the  jury, 
and  especially  toward  the  close,  the  case  appears  to  have  been  left 
mainly  on  this  ground.  But  in  other  parts,  remarks  were  made 
on  the  public  benefit  of  the  nature  that  I  have  alluded  to,  which 
might  probably,  in  my  judgment,  have  an  effect  upon  the  minds 
of  the  jury,  coming  as  they  did  from  so  high  and  from  so  respect- 
able an  authority,  that  I  think  ought  not  to  have  been  produced. 
I  am  far  from  thinking  that  where  the  direction  of  a  Judge  is 
[  *603  ]  in  the  main,  and  *taken  altogether,  right  and  consonant  to  law, 
a  verdict  is  to  be  set  aside  on  account  of  occasional  or  casual 
expressions,  that  upon  more  mature  consideration  may  be  thought 
incorrect.  And  I  desire  that  no  such  inference  may  be  drawn 
from  my  present  judgment.  It  would  be  a  very  ill  compliment  to 
juries  to  suppose  that  they  are  likely  to  be  misled  by  such  acci- 
dental expressions.  But  in  the  present  case,  I  am  bound  to  say, 
that  I  think  the  matter  went  further,  and  that  my  mind  is  by  no 
means  satisfied  that  the  verdict  was  not  materially  influenced  by 
considerations  that  I  think  ought  not  to  have  affected  it. 

For  these  reasons  I  should  be  better  satisfied  with  a  new  trial ; 
but  as  those  of  my  learned  brothers,  who  have  felt  themselves  at 
liberty  to  take  any  part  in  the  consideration  of  this  question,  think 
the  verdict  ought  to  stand,  the  rule  for  setting  it  aside  and  entering 
a  verdict  for  the  Crown  must  be  discharged. 

Rule  discharged. 
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TANKEE  r.  SMAET.f  J^. 

(6  Barn.  &  Cress.  603—610 ;  S.  C.  9  Dowl.  &  Ry.  549 ;  5  L.  J.  K.  B.  218.)  

J  J  [  603  ] 

In  assumpsit  brought  to  recover  a  sum  of  money,  the  defendant 
pleaded  the  Statute  of  Limitations,  and  upon  that  issue  was  joined.  At 
the  trial  the  plaintiff  proved  the  following  acknowledgment  by  the 
defendant,  within  six  years :  "  I  cannot  pay  the  debt  at  present,  but  I 
will  pay  it  as  soon  as  I  can : "  Held,  that  this  was  not  sufficient  to 
entitle  the  plaintiff  to  a  verdict,  no  proof  being  given  of  the  defendant's 
ability  to  pay. 

Assumpsit  on  a  promissory  note  for  160/.,  bearing  date  the 
19th  January,  1816,  payable  on  the  30th  November  then  next. 
Plea,  actio  non  accredit  infra  sex  annos,  upon  which  issue  was 
joined.  At  the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the  London 
sittings  after  last  Michaelmas  Term,  the  plaintiff  proved  that 
in  1819  the  note  was  produced  to  the  defendant,  and  payment 
of  it  *demanded ;  and  that  the  defendant  said,  "  I  cannot  pay  [  *604  ] 
the  debt  at  present,  but  I  will  pay  it  as  soon  as  I  can."  There 
was  no  proof  of  any  ability  on  the  part  of  the  defendant  to  pay 
the  debt.  A  verdict  having  been  given  for  the  plaintiff,  a  rule 
nisi  for  a  new  trial  was  obtained  in  Hilary  Term  last,  on  the 
ground  that  such  an  acknowledgment  was  not  sufficient  to  take 
the  case  out  of  the  statute,  without  proof  of  ability.  Cause  was 
shewn  against  the  rule  by  the  Attorney-General  and  I).  F.  Jones ; 
and  F.  Pollock  was  heard  in  support  of  it,  and  the  Court  took 
time  to  consider  of  their  judgment.  The  material  facts  of  the 
case,  the  arguments  urged  by  counsel,  and  the  authorities  cited, 
are  so  fully  commented  upon  in  the  judgment  of  the  Court,  that 
it  is  unnecessary  to  state  them  here. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Tenterden,  Ch.  J. : 

The  question  in  this  case  was,  Whether  an  acknowledgment, 

f  This  case  will  apply  equally  to  v.  Humphreys  (1884)  26  Ch.  Div.  474, 

an  acknowledgment  in  writing  under  53  L.  J.  Ch.  625 ;  Bethell  v.  Bethell 

Lord  Tenterden's  Act,   9   Geo.  IV.  (1887)  34  Ch.  D.  561,  56  L.  J.  Ch. 

c.  14.     The  judgment  has  been  fol-  334 ;  In  re  Hollingshead,  Hollingshead 

lowed  in  numerous  cases,  of  which  v.    Webster    (1888)    37  Ch.  D.   651, 

the    following    may    be    taken    as  57  L.  J.   Ch.   400;    Stamford,  cfcc, 

samples:    Quincey   v.   Sharp*   (1876)  Banking  Co.  v.  Smithy  '92, 1Q.  B.  765, 

1  Ex.  D.  72,  45  L.  J.  Ex.  247;  Green  61  L.  J.  Q.  B.  405,  C.  A.— E.  C. 


> 


462  1827.     K.  B.     6  B.  &  C.  604—605.  >.R. 

Tanneb  which  implied  that  the  debt  for  which  the  action  was  brought 
smakt.  had  not  been  paid  was  an  answer  to  the  Statute  of  Limitations? 
The  action  was  in  assumpsit.  Issue  was  joined  upon  the  statute, 
and  the  acknowledgment  proved  was,  "  I  cannot  pay  the  debt  at 
present,  but  I  will  pay  it  as  soon  as  I  can."  The  point  therefore 
is,  Whether  this  is  such  an  acknowledgment  as,  without  proof 
of  any  ability  on  the  part  of  the  defendant,  takes  the  case  out  of 
the  statute  ? 

There  are,  undoubtedly,  authorities  that  the  statute  is  founded 
on  the  presumption  of  payment,  that  whatever  repels  that  pre- 
sumption is  an  answer  to  the  statute,  and  that  any  acknowledg- 
ment which  repels  that  presumption  is,  in  legal  effect,  a  promise 
to  pay  the  debt ;  and  that  though  such  an  acknowledgment  is 
accompanied  with  only  a  conditional  promise  or  even  a  refusal 
[  *<>o5  ]  to  pay,  the  *law  considers  the  condition  or  refusal  void,  and 
considers  the  acknowledgment  of  itself  an  unconditional  answer 
to  the  statute ;  and  if  these  authorities  be  unquestionable,  the 
verdict  which  has  been  given  for  the  plaintiff  ought  to  stand,  and 
the  rule  for  a  new  trial  ought  to  be  discharged. 

I  refer  to  the  cases  of  Yea  v.  Fouraker,\  Lloyd  v.  Maund,t 
Bryan  v.  Horseman f§  Leaper  v.  Tatton,\  Dowthwaite  v.  Tihbutt,w 
Frost  v.  BengoxighiW  Rowcroft  v.  Lomotil  Swan  v.  SoweUf%% 
Mountstephen  v.  Brooke. ;  |  But  if  there  are  conflicting  authorities 
upon  the  point,  if  the  principles  upon  which  the  authorities  I 
have  mentioned  are  founded  appear  to  be  doubtful,  and  the 
opposite  authorities  more  consonant  to  legal  rules,  we  ought  at 
least  to  grant  a  new  trial,  that  the  opportunity  may  be  offered 
of  having  the  decision  of  a  court  of  error  upon  the  point,  and 
that  for  the  future  we  may  have  a  correct  standard  by  which 
to  act. 

The  Act  directs,  that  all  actions  of  trespass,  quare  clausiim 
/regit;  all  actions  of  trespass,  detinue,  trover,  or  replevin  for 
goods ;  all  actions  of  account  and  on  the  case,  other  than  actions 
concerning  trade  between  merchants;    and  all  actions  of  debt 

t  2  Burr.  1099.  tt  25  R.  R.  621  (1  Bing.  266). 

t  2  T.  R.  760.  Jt  4  M.  &  8.  437. 

§  4  East,  599.  §§  2  B.  &  Aid.  759. 

II  16  East,  420.  |j,|  3  B.  &  Aid.  141. 
%  5M.&S.  75. 
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grounded  on  any  lending  or  contract  without  specialty,  shall  be      tanner 
commenced  and  sued  (with  an  exception  of  actions  for  slander)       smart. 
within  six  years  next  after  the  cause  of  action  or  suit,  and,  not 
afterwards. 

Though  this  statute  puts  all  these  actions  upon  the  same 
footing,  it  is  only  in  actions  of  assumpsit  that  an  *acknowledg-  [  *6°6  ] 
ment  has  been  held  an  answer ;  and  when,  in  the  case  of  Hurst  v. 
Parker ,t  it  was  decided  to  be  inapplicable  to  actions  of  trespass, 
Lord  Ellenborough  gave  what  appears  to  be  the  true  reason, 
that  in  assumpsit  "  an  acknowledgment  of  the  debt  is  evidence 
of  a  fresh  promise ;  "  and  that  promise  is  considered  as  one  of 
the  promises  laid  in  the  declaration,  and  one  of  the  causes  of 
action  which  the  declaration  states.  If  an  acknowledgment  had 
the  effect,  which  the  cases  in  the  plaintiff's  favour  attribute  to  it, 
one  should  have  expected  that  the  replication  to  a  plea  of  the 
statute  would  have  pleaded  the  acknowledgment  in  terms,  and 
relied  upon  it  as  a  bar  to  the  statute;  whereas  the  constant 
replication,  ever  since  the  statute,  to  let  in  evidence  of  an 
acknowledgment,  is,  that  the  causes  of  action  accrued  (or  the 
defendant  made  the  promise  in  the  declaration)  within  six  years ; 
and  the  only  principle  upon  which  it  can  be  held  to  be  an  answer 
to  the  statute  is  this,  that  an  acknowledgment  is  evidence  of  a 
new  promise,  and,  as  such,  constitutes  a  new  cause  of  action, 
and  supports  and  establishes  the  promises  which  the  declaration 
states.  Upon  this  principle,  whenever  the  acknowledgment 
supports  any  of  the  promises  in  the  declaration,  the  plaintiff 
succeeds ;  when  it  does  not  support  them,  (though  it  may  shew 
clearly  that  the  debt  never  has  been  paid,  but  is  still  a  subsisting 
debt,)  the  plaintiff  fails.  In  one  of  the  earliest  and  leading 
cases  upon  the  statute,  Heylin  v.  Hastings,  Com.  54  (reported  also 
in  Ld.  Ray.  889—421,  Salk.  29,  and  5  Mod.  425,  and  men- 
tioned  6  Mod.  309)  in  assumpsit  by  an  executor  for  goods  sold 
by  his  testator,  the  defendant  pleaded  the  statute,  and  the 
plaintiff  *proved,  that  within  six  years,  defendant  had  said,  [  *6<>7  ] 
"  If  you  can  prove  your  debt,  I  will  pay  it."  The  debt  had 
been  contracted  above  six  years  when  this  occurred ;  and  whether 
this  evidence  would  prove  the  issue  for  the  plaintiff,  Holt,  Ch.  J. 

t  18  R.  R.  440  (1  B.  &  Aid.  92). 
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Tanner  doubted.  On  motion  in  court,  it  was  agreed  by  the  whole 
smart.  Bench,  that  if  six  years  elapse  after  a  debt  is  contracted,  and 
then  the  debtor  acknowledges  the  debt,  find  promises  to  pay, 
evidence  of  such  a  promise  and  acknowledgment  is  good  to 
maintain  an  action;  but  they  doubted  whether  such  evidence 
would  support  an  action  upon  the  first  contract,  and  whether 
the  plaintiff  should  hot  have  declared  specially  upon  the  con- 
ditional promise ;  and  Bokeby,  J.  thought  that  an  acknowledg- 
ment in  such  case,  without  a  promise,  would  not  bind ;  but 
Holt,  Ch.  J.  thought  it  would,  and  said  it  had  often  been  so 
held,  though  the  contrary  had  also  been  held.  Holt,  Ch.  J. 
afterwards  talked  the  point  over  with  ten  Judges  at  Sergeants' 
Inn,  including  the  King's  Bench  Judges,  and  they  agreed,  upon 
consideration,  that  this  promise,  after  six  years  elapsed,  was 
sufficient  evidence  to  maintain  the  declaration;  for  the  defendant 
expressly  promises  payment  on  proof  of  the  debt,  which  proof 
may  be  made  in  the  same  action.  They  all  agreed,  also,  that  if 
a  man  acknowledged  a  debt  after  six  years,  it  was  good  evidence 
of  an  assumpsit,  upon  non-assumpsit  infra  sex  annos  pleaded,  for 
the  jury  to  find  a  verdict  for  the  plaintiff ;  but  it  is  not  a  matter 
upon  which,  if  found  specially,  the  Court  could  give  judgment 
for  the  plaintiff;  and  the  reason  for  this  is,  because  the  jury 
must  draw  the  conclusion  from  evidence,  not  the  Court.  Lord 
Raymond  and  Salkeld  both  state,  that  the  Judges  thought  that  a 
general  indebitatus  assumpsit  might  well  be  maintained,  because 
[  *608  ]  the  defendant  had  waived  the  *benefit  of  the  statute ;  but  as  the 
pleadings  do  not  appear  to  have  been  calculated  to  raise  the 
question  of  waiver,  and  as  neither  of  the  reports  in  the  5th 
or  6th  Mod.  Rep.  notice  this  point,  we  have  cited  the  case  from 
Com.  Rep.,  because  that  report  appeared  to  accord  best  with  legal 
principles. 

In  Green  v.  Crane,  +  in  assumpsit  by  an  executor  upon 
promises  to  his  testator,  and  non-assumpsit  infra  sex  annos,  the 
plaintiff  proved,  that  within  six  years  the  defendant  owned  the 
debt,  and  promised  payment ;  but  the  acknowledgment  and 
promise  were  made,  not  in  the  testator's  lifetime,  but  after  his 
death  ;  and  whether  that  evidence  would  maintain  the  issue  was 

t  Ld.  Ray.  1101  ;  6  Mod.  :309 ;  Salk.  28 ;  and  11  Mod.  37. 
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the  question ;  and  after  the  case  had  been  stirred  twice,  and  the  Tanner 
Court  had  taken  further  time  to  advise,  Holt,  Ch.  J.  delivered  smart. 
the  resolution  of  the.  Court  that  they  were  all  of  opinion  that 
the  action  could  not  be  maintained,  the  promise  being  made  to 
the  executor,  and  so  out  of  the  issue.  In  Sarell  v.  Wine,*  the 
facts  were  exactly  similar  to  those  in  Green  v.  Crane,  and  the 
Court  acted  upon  that  decision.  In  Ward  v.  Hunterl  there  was 
a  similar  determination.  In  Manton  v.  Sadthorp,§  the  same 
point  occurred  again  in  the  King's  Bench,  and  they  decided 
accordingly,  that  the  acknowledgment  to  the  executor  was  not 
evidence  upon  the  promises  to  the  testator,  and  a  nonsuit  was 
entered.  In  Pittam  v.  Foster, \{  in  an  action  against  Foster  and 
Norris  and  Wife  upon  promises  made  by  Foster  and  the  wife 
dam  sola,  the  defendants  pleaded  the  statute,  that  the  cause 
of  action  did  not  accrue  within  six  years.  Issue  was  taken 
thereupon,  and  the  plaintiff  *proved  an  acknowledgment  by  [  *fi09  ] 
Foster  after  the  marriage  of  Norris  and  wife ;  and  whether  that 
supported  the  issue,  and  entitled  the  plaintiff  to  a  verdict,  was 
the  question;  and  upon  argument,  the  Court  was  clear  it  did 
not ;  for  the  issue  was,  Whether  there  was  any  such  promise 
within  six  years  of  the  declaration  stated  ?  viz.  a  promise  whilst 
the  wife  was  sole ;  and  a  promise  after  the  wife  was  married  was 
not  within  that  issue. 

All  these  cases  proceed  upon  the  principle  that  under  the 
ordinary  issue  on  the  Statute  of  Limitations  an  acknowledgment 
is  only  evidence  of  a  promise  to  pay ;  and  unless  it  is  conform- 
able to,  and  maintains  the  promises  in  the  declaration,  though  it 
may  shew  to  demonstration  that  the  debt  has  never  been  paid, 
and  is  still  subsisting,  it  has  no  effect.  The  question  then  comes 
to  this,  Is  there  any  promise  in  this  case  which  will  support  the 
promises  in  the  declaration  ?  The  promises  in  the  declaration 
are  absolute  and  unconditional,  to  pay  when  thereunto  after- 
wards requested.  The  promise  proved  here  was,  "  I'll  pay  as 
soon  as  I  can,"  and  there  was  no  evidence  of  ability  to  pay,  so 
as  to  raise  that  which  in  its  terms  was  a  qualified  promise,  into 
one  that  was  absolute  and  unqualified.    Had  it  been  in  terms, 

t  3  East,  409.  §  Trin.  1818. 

X  6  Taunt.  210.  |  25  R.  R.  385  (1  B.  &  C.  248). 
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Tanneb  what  it  is  in  substance,  "  Prove  that  I  am  able  to  pay,  and  then 
smabt.  I  will  pay,"  it  would  have  been,  what  the  promise  was  taken  to 
be  in  Heylin  v.  Hastings,  a  conditional  promise,  and  when  the 
proof  of  ability  should  have  been  given,  but  not  before,  an 
absolute  one.  Upon  a  general  acknowledgment,  where  nothing 
is  said  to  prevent  it,  a  general  promise  to  pay  may,  and  ought  to 
be,  implied;  but  where  the  party  guards  his  acknowledgment, 
and  accompanies  it  with  an  express  declaration  to  prevent 
[  *6io  ]  any  such  implication,  why  shall  not  the  rule  expressum  *facit 
cessare  taciturn  apply?  In  Bicknell  v.  KeppeU,\  where  the 
question  was,  whether  the  case  was  taken  out  of  the  statute 
by  a  letter,  in  which  the  defendant  referred  the  plaintiff  to  his 
solicitors,  and  said  "  they  are  in  possession  of  my  determination 
and  ability ;  "  Mansfield,  Ch.  J.  seemed  to  think  the  defendant's 
ability  would  come  in  issue  upon  the  trial,  and  that  the  solicitors 
might  be  examined  as  to  the  defendant's  ability,  as  well  as  to 
the  determination  he  had  communicated  to  them;  and  in  the  late 
case  of  A' Court  v.  Cross,l  where  the  defendant  said,  "I  know  I 
do  owe  the  money,  but  the  bill  I  gave  is  upon  a  three-penny 
stamp,  and  I  will  never  pay  it ; "  Gaselee,  J.  thought  this  acknow- 
ledgment did  not  amount  to  a  promise  to  pay,  or  take  the  case 
out  of  the  statute ;  and  the  Court,  upon  argument  on  both  sides, 
were  of  opinion  that  he  was  right,  and  that  where  the  defendant 
distinctly  and  expressly  declared  that  he  would  not  pay,  a  promise 
could  not  be  raised  by  implication  that  he  would.  Upon  legal 
principles,  it  appears  to  us,  that  this  decision  was  right,  and 
that  in  this  case  the  rule  for  a  new  trial  ought  to  be  made 
absolute. 

Rule  absolute  for  a  new  trial. 

t  1  Bos.  &  P.  (N.  R.)  20.  \  3  Bing.  329. 
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GARNETT   v.   FERRAKD   and  Another^  **27- 

(6  Barn.  &  Cress.  611—628 ;  9  Dowl.  &  Ey.  657  ;  5  L,  J.  K.  B.  270.)  May  29, 

No  action  will  lie  against  the  judge  of  a  court  of  record  for  an  act         L  ()11  J 
done  by  him  in  his  judicial  capacity,!  and  therefore  trespass  cannot  be 
maintained  against  a  coroner  for  turning  a  person  out  of  a  room  where 
he  is  about  to  take  an  inquisition. 

Trespass  for  assaulting  the  plaintiff,  and  turning  him  out  of 
a  room.  Pleas,  1.  General  issue.  2.  That  before  and  at  the  time 
when,  &c.  defendant  Ferrand  was  one  of  the  coroners  for  the 
county  palatine  of  Lancaster,  and  being  such  coroner,  was  just 
before  the  said  time  when,  &c.  in  the  said  room  in  the  declara- 
tion mentioned,  within  the  said  county,  and  within  his  jurisdiction 
as  such  coroner,  for  the  purpose  of  taking  an  inquisition  upon 
view  of  the  body  of  B.  C,  then  and  there  lying  dead,  within  the 
jurisdiction  of  the  defendant  Ferrand,  as  such  coroner,  touching 
the  death  of  the  said  B.  C,  and  that  afterwards,  and  just  before 
the  said  time  when,  &c.  and  while  the  said  Ferrand  was  in  the 
said  room  as  such  coroner,  and  for  the  purpose  aforesaid,  the 
plaintiff  not  having  been  summoned  as  a  witness  or  juror  touching 
the  said  inquisition,  nor  coming  before  the  said  Ferrand  as  such 
coroner,  to  testify  any  knowledge  concerning  the  same,  with  force 
and  arms,  &c.  wrongfully  broke  and  entered  into  the  said  room, 
and  intruded  himself  upon  the  said  defendant  Ferrand,  so  being 
therein  as  such  coroner,  and  for  the  purpose  aforesaid;  and 
thereupon  defendant  Ferrand  requested  plaintiff  to  go  and  depart 
from  and  out  of  the  said  room,  which  he  wholly  refused  to  do, 
and  continued  in  the  same  room  in  contempt  of  the  defendant 
Ferrand  as  such  coroner ;  and  to  the  disturbance  and  violation 
of  due  order  and  decency  in  the  administration  of  justice,  and  to 
the  great  hindrance  thereof ;  and  thereupon  ^defendant  Ferrand  [  *612  ] 
and  the  other  defendant,  as  his  servant,  and  by  his  command, 
gently  laid  their  hands  on  the  plaintiff  and  turned  him  out.  The 
third  plea  alleged,  in  like  manner,  that  defendant  Ferrand  was 
about  to  hold  an  inquest,  and  that  plaintiff  wrongfully  broke  and 
entered  into  the  said  room,  for  the  purpose  of  wrongfully  and 

t  Compare    Willis    v.   MarJuzhlan      668,  C.  A.,  is  the  latest  case  on  the 
(1876)  1  Ex.  Div.  376,  45  L.  J.  Q.  B.      general  principle.— R.  C. 
4589;  Anderson  v.  Gorrie,  '93,  1  Q.  B. 

80—2 


468  1827.     K.  B.     6  B.  &  C.  612—613.  r.r. 

Garxett  illegally  taking  notes  of  and  publishing  the  proceedings  of  the 
Ferrand.  said  inquisition ;  and  plaintiff  was  then  and  there  wrongfully 
and  illegally  about  to  take  notes  of  and  publish  the  said  pro- 
ceedings, and  would  then  and  there  wrongfully  and  illegally  have 
taken  notes  of  and  published  the  same  if  he  had  been  permitted 
to  remain  in  the  said  room  during  the  said  proceedings,  to  the 
great  hindrance  of  public  justice;  and  thereupon  defendant 
Ferrand,  in  order  to  prevent  the  plaintiff  from  so  wrongfully  and 
illegally  taking  notes  of,  and  publishing  the  proceedings  before 
the  termination  of  the  same,  then  and  there  requested  the  plaintiff 
to  depart,  &c,  as  in  the  second  plea.  Fourth  plea,  that  defen- 
dant Ferrand  was  in  the  said  room,  the  same  Joeing  a  private 
room  hired  by  him  for  certain  business  therein,  and  plaintiff 
wrongfully  broke  and  entered  the  said  room ;  whereupon  defen- 
dant Ferrand  requested  him  to  depart,  and  because  he  refused, 
turned  him  out.  Replication  to  second  plea,  that  true  it  is 
defendant  Ferrand  was  a  coroner,  and  was  in  the  room  for  the 
purpose  in  the  plea  mentioned,  and  that  plaintiff  entered,  not 
being  summoned,  &c,  and  refused  to  go  out ;  and  plaintiff  further 
saith,  that  afterwards,  and  whilst  defendant  F.  was  in  the  room 
for  the  purpose  of  holding  the  inquisition  in  the  second  plea 
mentioned,  and  after  all  the  jurors  had  been  duly  sworn  to  inquire 
touching  the  death  of  the  said  B.  C,  plaintiff  then  and  still 
[  *6i3  ]  being  a  *liege  subject  of  the  realm,  peaceably  and  quietly 
entered  into  the  said  room,  the  door  thereof  being  then  and 
there  open,  to  witness  and  be  present  at  the  said  inquisition 
so  then  about  to  be  taken,  the  said  room  being  then  and 
there  sufficiently  capacious  to  admit  the  presence  of  the 
plaintiff  at  the  said  inquisition,  without  any  manner  of  ob- 
struction or  hindrance  to  the  taking  thereof,  and  then  and 
there  continued,  &c,  without  this  that  defendants  committed 
the  trespasses  in  the  second  plea  mentioned,  with  the  residue  of 
the  cause  in  that  plea  alleged.  The  replication  to  the  third  plea 
contained  the  same  admissions,  and  alleged  the  same  facts  as 
the  last,  and  traversed  the  residue  of  the  cause  stated  in  the 
third  plea.  Replication  to  the  fourth  plea,  that  defendant  F.  was 
coroner,  and  about  to  hold  an  inquest  on  B.  C.  in  the  said  room, 
and  that  plaintiff,  being  a  liege  subject,  peaceably  entered  the 
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said  room,  the  door  being  open,  and  the  room  having  been  hired  Gabnett 
for  the  purpose  of  taking  the  inquisition,  to  witness  and  be  fbrrand. 
present  at  the  said  inquest  so  about  to  be  taken,  the  said  room 
being  sufficiently  capacious  to  admit  the  presence  of  plaintiff  at 
the  inquisition  without  obstruction  to  the  taking  thereof,  and 
continued  in  said  room,  conducting  himself  peaceably  and 
quietly,  and  in  an  orderly  and  proper  manner,  for  the  purpose 
of  witnessing  and  being  present  at  the  said  inquisition,  until 
defendants  turned  him  out,  &c.  Special  demurrer  to  the  replica- 
tion to  the  second  and  third  pleas,  for  that  they  did  not  tender 
any  single  or  material  issue,  and  were  argumentative ;  and  also 
for  that  the  plaintiff  had  not  in  the  inducement  to  the  special 
traverse  expressly  alleged  any  new  matter,  nor  admitted  nor 
expressly  denied  the  allegation  in  the  pleas ;  and  also  for  that 
the  special  traverse  in  each  Concluded  with  a  verification,  [*6H  ] 
without  any  sufficient  allegation  of  new  matter.  General  de- 
murrer to  the  replication  to  fourth  plea.  Joinder.  This  case 
was  argued  on  a  former  day  in  this  Term  by 

Follett  in  support  of  the  demurrer  : 

The  principal  question  in  this  case  arises  upon  the  replication 
to  the  last  plea.  That  plea  states  matter  which  is  clearly  a 
sufficient  defence  to  the  action  ;  the  question  therefore  is, 
Whether  the  replication  is  a  sufficient  answer  to  the  plea?  It 
must  be  taken,  that  the  plaintiff  was  not  in  any  way  connected 
with  the  proceedings  ;  that  he  was  not  summoned,  nor  accused, 
nor  suspected,  nor  a  relation  of  the  deceased,  nor  even  an 
inhabitant  of  the  vill  where  the  body  was  found ;  and  the 
question  will  be,  whether  every  person,  under  such  circum- 
stances, has  a  right  to  be  present  at  a  coroner's  inquest,  or 
whether  the  coroner,  the  presiding  officer,  may  not,  in  his 
discretion,  direct  the  removal  of  any  individual  whose  presence 
he  may  think  prejudicial  to  the  ends  of  justice,  without  sub- 
jecting himself  to  an  action  at  the  suit  of  that  individual? 
Now,  first,  persons  in  the  situation  of  the  plaintiff  have  no 
right  to  be  present,  for  a  coroner's  inquest  is  a  preliminary 
investigation  only,  and,  therefore,  not  open  to  the  public.  And, 
secondly,  if  the  court  of  the  coroner  be  open  to  the  public,  the 
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garnett     Judge  of  that,  as. of  every  Court,  has  power  to  exclude  those 
Febband.     whom  he  thinks  fit,  without  rendering  himself  liable  to  arf  action 
of  trespass.     There  is  no  doubt,  that  the  inquiry  before  a  coroner 
is  only  preliminary  when  it  relates  to  the  death  of  a  person  said 
to  have  been  feloniously  killed.     This  appears  from  the  stat.  4 
Edw.  I.  De  Officio  Coronatoris.     There  is  not  any  occasion  to 
[  •f>i5  ]       inquire  into  the  power  of  *the  coroner  before   Magna  CartaT 
for  by  c.  17,  his  power  to  hold  pleas  of  the  Crown  was  taken 
away.     "  No  sheriff,  constable,  escheator,  coroner,  nor  any  other 
our  bailiffs,  shall  hold  pleas  of  our  Crown."     Upon  this,  Lord 
Coket  says,  "  And  what  authority  had  the  coroner  ?    The  same 
authority  he  now  hath,  in  case  when  any  man  come  to  violent 
or  untimely  death,  tuper  visum  corporis,  &c,  abjurations  and 
outlawries,  &c,  appeals  of  death  by  bill,  &c.     This  authority  of 
the  coroner,  viz.  the  coroner  solely  to  take  an  indictment  super 
visum  corjwris,  and  to  take  an  appeal,  and  to  enter  the  appeal ; 
and  the  count  remaineth  to  this  day.    But  he  can  proceed  no 
further,  either  upon  the  indictment  or  appeal,  but  to  deliver 
them  over  to  the  justices :   and  this  is  saved  to  them  by  stat. 
Westm.  1,  c.  10."     It  may,  however,  be  said,  that  as  to  some 
matters  arising  out  of  this  inquiry,  the  inquest  of  the  coroner  is 
final,  ex.  gr.,  that  the  deceased  was  felo  de  se ;  that  a  certain 
thing  was  deodand;  that  a  certain  person  was  guilty,  and  fled 
for  it.     There  are  one  or  two  dicta  in  the  books  that  these  find- 
ings are  not  traversable.     But  it  appears  by  the  best  authorities, 
that  the  inquests  of  the  coroner  are  in  no  case  conclusive,  and 
that  any  one  affected  by  them,  either  collaterally  or  otherwise, 
may  deny  their  authority,  and  put  them  in  issue :  Rex  v.  Alder- 
man,i    Rij)ley's   case,§    Hex  v.   Parker,,    Holland    v.    Ellis,* 
Anon.,\\  Yin.  Abr.  Coroner  (F).     2  Hawk.  c.  9,  s.  55.     Com. 
Dig.  Officer  (G  12).     1  Hale,  P.  C.  416,  where  it  is  said,  "  But 
although  an  inquisition  taken  before  the  coroner,  super  visum 
corporis  in  the  point  of  felo  de  se,  is  of  great  authority,  and  a 
[  '016  ]      sufficient  record,  whereupon  process  *may  be  made  against  those 
that  detain  the  goods  found  in  the  inquisition,  yet  it  seems  to 

t  2  Inst.  32.  ||  3  Keb.  489. 

t  3  Keb.  564,  604  ;  2  Lev.  132.  H   1  Ventris,  278. 

§  Sir  T.  Jones,  198.  ft  lb.  239. 
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me  that  it  is  traversable  in  the  very  point  so  found,  for  it  is  but  Gabnett 
an  inquest  of  office,  and  whereupon  the  party  grieved  thereby  fkrrand. 
can  have  no  attaint ;  but  otherwise  it  is  of  a  presentment  of  a 
fugam  fecit  before  the  coroner."  That  the  finding  of  a  deodand 
is  traversable,  is  clear  from  1  Hale,  P.  G.  421 ;  and  in  the  late 
case  of  Rex  v.  Evett,\  a  venire  having  issued  to  bring  in  the 
defendant  to  answer  for  a  deodand,  he  demurred  to  the  in- 
quisition, and  after  argument,  it  was  quashed.  With  respect  to 
the  fugam  fecit,  the  opinion  that  it  is  not  traversable  rests  upon 
a  dictum,  not  a  decision,  in  8  Edw.  IV.  4 :  this  is  quoted  by 
Lord  Hale  and  Staunford,  but  there  does  not  appear  to  be  any 
instance  in  which  the  Court  have  acted  upon  it;  and  in  prin- 
ciple, that  finding  ip  as  much  traversable  as  any  other  finding 
before  a  coroner,  t  Lord  Hale  does  not  express  any  assent  to 
the  dictum  in  8  Edw,  IV.  After  arguing  that  a  finding  of  one  to 
hefelo  de  se  is  traversable,  he  cites  8  Edw.  IV.  as  an  authority, 
and  then  adds,  "  But,  indeed,  it  holds  that  a  fugam  fecit  pre- 
sented before  the  coroner  is  not  traversable  quia  auntient  ley  de 
corone"  p.  417  ;  and  in  the  same  page  he  says,  "  The  doubt  of 
Mr.  Staunford  is  only  upon  &  fugam  fecit." 

But  supposing  these  proceedings  were  not  traversable,  and 
that,  therefore,  some  persons,  being  interested,  might  claim  a 
right  to  be  present,  that  cannot  aid  the  plaintiff,  who  admits, 
upon  the  record,  that  he  was  not  interested.  In  Rex  v.  Fisher  § 
and  Rex  v.  Fleets  the  publication  of  the  proceedings  before  the 
coroner  was  held  to  be  *a  misdemeanour,  because  it  was  a  pre-  [  *6i7  ] 
liminary  inquiry :  but  if  a  person  has  a  right  to  be  present  and 
hear  them,  he  has  also  a  right  to  publish  what  he  hears.  In  all 
cases  of  preliminary  inquiry  care  is  taken  that  the  evidence  given 
shall  not  be  published.  Grand  jurymen  are  sworn  to  secrecy ; 
and  there  is  not  any  substantial  distinction  between  the  nature  of 
proceedings  before  a  grand  jury  and  of  those  before  a  coroner. 
Upon  the  finding  of  either,  the  party  accused  may  be  tried  and 
convicted,  and  attainted,  or  he  may  be  outlawed  and  his  goods 
forfeited.     Rex  v.  Killinghallf  and  Rex  v.  ErincellW  will  be 

t  P.  319  ante  (6  B.  &  C.  247).  ||  19  R.  R.  344  (1  B.  &  Aid.  379). 

t  1  Wms.  Saund.  363.  f  1  Burr.  17. 

§  11  R.  R.  799  (2  Camp.  563).  ft  3  T.  R.  707. 
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garxett      cited  for  dicta  that  a  coroner's  Court  is  open.     In  the  former,  a 
Kerr  and.     grand  jury  had  found  that  a  certain  thing  was  a  deodand ;  and 
upon  a  motion  to  quash  this  inquisition,  it  was  argued,  that  it 
being  an  office  of  entitling,  ought  to  be  publicly  and  openly  found ; 
and  Lord  Mansfield  said  that  was  so  by  express  statutes.    In 
the  same  case,  Lord  Mansfield  said,  that  inquisitions  before  the 
coroner  are  traversable ;  and  Lord  Kenton,  in  Rex  v.  Eriticell, 
said,  "  The  examination  before  the  coroner  is  an  inquest  of  office : 
it  is  a  transaction  of  notoriety,  to  which  every  person  has  a  right  of 
access ;  and  writs  of  ad  quod  damnum  have  been  frequently  set 
aside  for  want  of  this  notoriety  in  the  execution  of  them  by  the 
sheriff."    When  Lord  Mansfield  spoke  of  express  statutes,  he 
probably  alluded  to  the  statutes  of  escheators,  84  Edw.  III.  c.  13, 
86  Edw.  III.  c.  18,  86  Hen.  VI.  c.  16r  1  Hen.  VIII.  c.  8,  which  were 
made  in  consequence  of  the  misconduct  of  those  officers,  and 
required  that  their  inquests  should  in  future  be  taken  openly ; 
but  the  office  or  Court  of  the  coroner  is  not  in  any  degree  affected 
[  *6itt  ]       by  them.     Lord  *KENYONfs  dictum  may  also  be  referred  to  the 
same  source,   viz.  a  confounding  of  the  statutory  provisions 
relating  to  these  inquests  of  officers  with  coroner's  inquests.  * 
The  Statute  of  Marlbridge,  52  Hen.  III.  c.  25,  may  be  cited  as  a 
legislative  declaration,  that  all  persons  above  twelve  years  of  age 
ought  to  be  present  at  inquests  for  the  death  of  man ;  but  that 
only  relates  to  persons  summoned  by  the  coroner,  as  appears  by 
the  commentary,  2  Inst.  147. 

But,  secondly,  if  it  be  held  that  the  Court  of  the  coroner  is  an 
open  Court,  still  he  is  the  Judge  of  it,  and  possesses,  in  common 
with  the  Judge  of  every  Court,  power  to  exclude  all  persons  not 
connected  with  the  proceedings,  whose  presence  he  thinks  likely 
to  obstruct  the  administration  of  justice.  The  law  does  not, 
indeed,  authorise  the  Judges  of  the  superior  Courts  to  act 
arbitrarily,  and  make  the  Courts,  in  effect,  close ;  but  the  right 
to  have  them  open  is  the  right  of  the  public,  not  of  any  indi- 
vidual, and  consequently  no  individual  can  maintain  an  action 
against  the  Judge  for  excluding  him  (although  a  Judge  acting 

t  He  evidently  speaks  of  inquisi-  latter  being  directed  to  the  escheators 

tions  before  coroners,  as  upon  the  (F.   N.   B.    509)    were   by    express 

same  footing  with  inquisitions  upon  statute  to  be  executed  publicly, 
writs  of  ad  quod  damnum :   but  the 


vol.  xxx.;        1827.     K.  B.     6  B.  &  C.  618—620.  473 


corruptly  is  liable  to  punishment  by  proceedings  of  a  different  Garnett 
nature).  This  power  of  exclusion  is  constantly  exercised  by  the  ferrand. 
Judges  of  other  Courts.  The  Lord  Chancellor  hears  causes  in 
his  private  room ;  and  it  will  hardly  be  contended  that  an  action 
of  trespass  would  lie  against  the  Lord  Chancellor  for  directing 
the  exclusion  of  any  individual  who  intruded  upon  him  there. 
The  Judges  of  assize,  when  decency  requires  it,  order  many  persons 
to  be  excluded  from  the  Courts.  If  every  person,  *for  whom  [  *619  ] 
there  is  sufficient  space,  has  a  right  to  be  in  Court,  he  would 
have  a  right  to  be  in  any  part  of  it,  even  on  the  bench,  if  there 
were  sufficient  space  there :  the  inconvenience  resulting  from  the 
exercise  of  such  a  right  is  a  strong  argument  against  its  exist- 
ence. If,  indeed,  a  Judge  should  act  corruptly,  either  in  the 
exclusion  of  any  individual  or  of  the  public  from  his  Court,  or  in 
giving  an  improper  judgment,  or  in  doing  any  other  wrongful  act 
in  his  judicial  situation,  he  is  liable  to  punishment  by  pro- 
ceedings of  a  different  nature :  if  a  Judge  of  the  superior  Courts, 
he  may  be  proceeded  against  by  impeachment ;  if  of  the  inferior 
Courts,  by  indictment  or  criminal  information.  No  action  at  the 
suit  of  a  private  individual  will  lie  against  the  Judge  of  a  Court 
of  record  for  any  act  done  by  him  in  the  exercise  of  his  office. 
The  plaintiff  in  this  case,  therefore,  has  mistaken  his  remedy, 
even  if  he  was  improperly  excluded  from  the  room. 

Parke,  contra  : 

The  most  important  question  arising  upon  these  pleadings 
depends  upon  the  nature  of  the  proceedings  before  the  coroner, 
whether  the  inquiry  is  of  a  public  nature  for  the  purpose  of 
ascertaining  the  fact,  and  such  as  takes  place  in  the  ordinary 
courts  of  justice,  or  on  an  inquest  of  office ;  or  whether  it  is  an 
ex  parte  and  secret  inquiry,  such  as  takes  place  before  grand 
juries  and  magistrates,  for  the  purpose  of  accusing  a  particular 
individual,  which  is  admitted  to  be  private,  according  to  the 
decision  in  Cox  v.  ColeridgeA  That  the  inquiry  before  the  coroner 
is  public  will  appear,  both  by  statutes  and  old  authorities  defining 
the  nature  of  his  duties,  and  the  obligations  of  the  public  towards 
*him.     2ndly.  By  authorities  which  establish  that  individuals       [  *«20  ] 

t  25  R.  B.  298  (1  B.  &  C.  37). 
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Garxett  have  certain  rights  in  respect  of  inquests,  which  cannot  be 
Ferrand.  exercised  unless  they  are  present,  and,  therefore,  they  must  have 
a  right  to  be  present.  8rdly.  By  the  express  dicta  of  modern 
Judges.  The  office  of  coroner  is  very  ancient ;  and  in  3  Bulstr. 
176,  Doddridge,  J.  says,  the  commencement  of  it  is  not  well 
known:  his  Court  is  a  court  of  record,!  and  his  functions 
various :  he  is  to  inquire  of  treasure  trove,  wreck  of  the  sea,  the 
death  of  man,  and  the  escape  of  murderers:  4  Inst.  271. 

(Bayley,  J. :  At  common  law  the  coroner  had  power  to  hear 
and  determine  felonies,  at  that  time,  therefore  his  Court  was 
analogous  to  the  ordinary  courts  of  law,  but  his  powers  were 
abridged  by  Mag.  Car.  c.  17.) 

He  still  has  power  to  inquire  of  the  death  of  man,  and  that 
inquiry  does  not  necessarily  lead  to  the  accusation  of  any 
individual ;  that  it  may  terminate  in  such  an  accusation  is  not 
a  sufficient  ground  for  saying  the  inquiry  should  be  secret.  Thus 
in  slander,  where  words  imputing  felony  are  justified,  the  trial 
of  the  issue  may  lead  to  the  accusation  of  the  plaintiff,  for  he 
may  be  tried  upon  the  finding  of  the  jury ;  yet  that  does  not 
make  the  trial  of  the  issue  a  secret  proceeding.  The  Statute  of 
Marlbridge,  c.  25,  is  an  express  authority  that  all  persons  of  the 
age  of  twelve  years  ought  to  be  present  at  an  inquest  for  the 
death  of  man.  The  former  part  of  that  chapter  remedied  the 
grievance  which  was  before  felt  from  amercements  imposed  upon 
townships,  because  all  persons  of  the  age  of  twelve  years  did  not 
attend  the  coroner's  inquest  on  all  occasions,  and  provided  that 
[  *fi2i  ]  there  should  be  no  amercement,  if  a  sufficient  number  *caine 
to  take  the  inquest,  but  excepts  out  of  that  provision  inquests 
for  the  death  of  man ;  and  there  is  nothing  either  in  the  statute, 
or  the  commentary,  to  shew  that  it  was  applicable  to  those 
persons  only  who  had  been  summoned.  This  statute  has  never 
been  repealed.  In  the  History  of  the  Commonwealth,  by  Sir 
T.  Smith,  who  was  one  of  the  principal  secretaries  of  Edw.  VI.  and 
Eliz.,  he  says,  "  The  impanelling  of  this  inquest  (the  coroner's), 
and  the  view  of  the  body,  is  commonly  in  the  street,  in  an  open 
t  Britton,  c.  3,  fo.  3. 
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place,  and  in  corona  populi.99}     In  Freeman's  Rep.  419,  there  is     garnett 

an  anonymous  case,  in  which  the  Court  held  that  a  finding  of     ferrand. 

fflo  de  se  by  a  coroner's  inquest  is  traversable ;  and  Lord  Hale 

distinguished  it  from  ^fugam  fecit,  because  "  all  the  parties  that 

were  present  at  the  death  of  the  party  are  bound  to  attend  the 

coroner's  inquest,  and  their  not  appearing  there  is  a  flying  in 

law,  and  cannot  be  contradicted."     The  coroner  now  claims  a 

right  to  exclude  all  or  any  persons  at  his  pleasure.     Secondly, 

individuals  have  many  rights  in  respect  of  coroner's  inquests, 

which  cannot  be  exercised  unless  they  are  allowed  to  be  present. 

Lord  Hale,  in  his  Pleas  of  the  Crown,  vol  ii.  p.  62,  after  stating 

the  argument  on  both  sides,  says,  "The  coroner's  inquest  ought 

in  all  cases  to  hear  the  evidence  upon  oath,  as  well  that  which 

maketh  for,  as  that  which  maketh  against  the  prisoner,  and  the 

whole  evidence  ought  to  be  returned  with  the  inquisition  ;"  and 

this  was  so  held  in  Barclees'  case,!  and  Hex  v.  Scorey.§     Now  if 

a  person  has  not  a  right  to  be  present,  he  cannot  tell  when  evidence 

tending  to  criminate  him  is  given,  so  as  to  be  able  to  adduce 

evidence  in  answer.    Again,  in  Cox  v.  Cokridge,  it  was  admitted, 

*that  even  on  an  inquiry  before  a  magistrate  the  party  accused      [  »622  ] 

has  a  right  to  have  the  assistance  of  counsel.     Again,  a  subject 

has  a  right  to  move  to  set  aside  an  inquisition  for  irregularity, 

but  of  that  he  cannot  have  any  knowledge  unless  present :  Rex 

v.  HethersaV,     It  is  argued  on  the  other  side  that  this  inquiry 

was  preliminary  only,   and   therefore  not  public.     It  may  be 

admitted  that  it  was  preliminary,  and  to  a  certain  extent  the 

finding  traversable,  but  that  does  not  conclude  the  question.     It 

partakes  of  the  nature  of  an  inquest  of  office,  at  which  all  the 

public  have  a  right  to  be  present.     This  right  was  secured  by 

the  statutes  of  escheators,  which  were  declaratory  of  the  common 

law.     In  Rex  v.  Bickley^  it  was  held  that  a  party  interested  had 

a  right  to  cross-examine  the  witnesses  at  an  inquisition  to  find 

debts,   although   the  finding  was  traversable;   and   in  Rex  v. 

KillinghallW  Lord  Mansfield  likened   the  coroner's  inquest  to 

other  inquests  of  intitling.     An  attempt  has  been  made  to  liken 

+  P.  96.  ||  3  Mod.  80. 

\  2  Sid.  90 :  2  H.  P.  C.  60.  f  18  R.  R.  634  (3  Price,  454). 

§  1  Leach,  Cr.  Ca.  43,  4th  edit.  tt  1  Burr.  17. 
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garnett     the  coroner's  inquest  to  the  proceeding  before  a  grand  jury.    But 
Ferrakd.     there  a  particular  individual  is  in  the  first  instance  charged  with 
a  crime,  before  the  coroner  no  individual  is  at  first  pointed  out : 
the  first  inquiry  is  whether  a  crime  has  been  committed;  this 
is  a  proceeding  for  information,  the  other  for  accusation.    The 
oath  taken  by  the  jurors  is  different.     Those  of  the  grand  jury 
are  sworn  to  keep  their  counsel  secret,  at  the  coroner's  inquest 
the  Court  is  opened  by  proclamation,  and  secrecy  is  not  required 
by  the  oath.     Before  the  grand  jury  the  party  accused  has  no 
right  to  bring  witnesses,  but  the  coroner  is  to  hear  evidence  on 
[  •itfs  ]      both  sides.     The  depositions  made  before  the  grand  jury  *are 
not  evidence  against  the  prisoner,  in  case  of  the  death  of  the 
witnesses ;  those  taken  before  the  coroner  are  evidence  on  the 
very  ground  that  the  party  affected  has  a  right  to  be  present  and 
cross-examine  the  deponents.     Thirdly,  there  are  several  dicta 
of  modern  Judges  that  the  coroner's  inquest  is  a  proceeding  to 
which  all  persons  have  a  right  of  access.     In  Scott  v.  Shearman,* 
Blackstone,  J.,  speaking  of  the  findmg/u^am/ict'?.  by  the  coroner's 
inquest,  says,  "  The  reason  given  in  some  of  the  books  why  this 
inquest  is  not  traversable,  like  other  inquests  of  office,  is  because 
of  the  notoriety  of  the  coroner's  inquest  super  risum  corporis,  at 
which  the  inhabitants  of  all  the  neighbouring  villages  are  bound 
to  attend,  and  so  the  finding  of  the  flight  is  but  in  effect  recording 
the  absence  of  the  party ; "  and  he  adopts  this,  and  applies  it  to 
a  proceeding  in  rem  in  the  Exchequer.     Lord  Mansfield,  in  Rex 
v.  Killinghall,*  likens  the  coroner's  inquest  to  other  inquests  of 
office,  which  are  open  by  express  statutes ;  and  in  Rex  v.  Eruwcll§ 
Lord  Kenyon  expressly  says  that  the  examination  before  the 
coroner  is  a  transaction  of  notoriety  to  which  every  one  has  a 
right  of  access.     It  is  said  that  the  plaintiff  had  no  right  to  be 
present,  because  if  he  had  such  right  he  would  also  have  a  right 
to  publish  the  proceedings,  and  Rex  v.  Fisher,,  and  Rex  v.  Fleets 
were  cited ;  but  those  cases  only  shew  that  a  person  cannot 
justify  a  publication  on  the  ground  of  its  being  a  statement  of  the 
proceedings  before  a  coroner,  provided  it  would  otherwise  be 

t  2  Sir  W.  BL  981.  ||  11  R.  R.  799  (2  Camp.  563). 

t  1  Burr.  17.  IT  19  R.  R.  344  (1  B.  &  Aid.  379). 

§  3  T.  R.  707. 
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punishable;  and  Rex  v.  Mary  Carlilv\  shews  that  a  party  has  not     (Jarnett 
a  right  *to  publish  all  that  he  has  a  right  to  hear  in  courts  of     ferraxd. 
justice.     But  in  arguing  the  general  question  it  cannot  be  assumed       [  *fi24  ] 
that  the  plaintiff  was  present  at  the  inquest  for  the  purpose 
of  publishing  the  proceedings.     Lastly,  it  was  argued  that  the 
coroner,  as  Judge  of  his  Court,  had  a  right  to  exclude  all  persons 
whose  presence  he  deemed  likely  to  prejudice  the  administration 
of  justice.     Into  that  authority  it  is  not  necessary  to  inquire,  for 
the  defendant  has  not  averred  that  any  such  occasion  for  the 
exclusion  of  the  plaintiff  existed ;  he  must  therefore  contend  that 
he  has  an  absolute,  uncontroulable  right  to  exclude  arbitrarily 
any  person  at  his  mere  will  and  pleasure. 

Cur.  adv.  vult. 

Lord  Tenterden,  Ch.  J.,  now  delivered  the  judgment  of  the 
Court,  and,  after  stating  the  pleadings,  proceeded  as 
follows : 

Upon  this  state  of  the  record  it  does  not  appear  that  the 
plaintiff  had  any  interest  in  the  matter  of  the  inquest  which  the 
coroner  was  about  to  take,  or  any  information  to  offer  which 
might  further  the  objects  of  the  inquiry.  If  any  thing  of  this 
kind  existed  it  ought  to  have  been  shewn  on  the  part  of  the 
plaintiff,  and  not  being  shewn,  it  must  be  taken  not  to  have 
existed.  I  would  not,  however,  be  understood  to  intimate,  that 
if  any  such  matter  had  appeared  our  judgment  would  have  been 
different.  But  the  general  question  arising  upon  this  record  is, 
only,  whether  a  person,  in  the  absence  of  such  matters,  can 
maintain  an  action  of  trespass  against  the  coroner,  for  causing 
him  to  be  put  out  of  the  room  after  his  refusal  to  depart  ?  We 
are  all  of  opinion  that  he  cannot ;  and  this  being  our  opinion  on 
the  general  question,  it  is  not  necessary  to  notice  the  particular 
points  that  were  suggested  in  *the  argument  at  the  Bar.  The  [  *r>2r»  ] 
Court  of  the  coroner  is  a  court  of  record  of  which  the  coroner  is 
the  Judge  ;  and  it  is  a  general  rule  of  very  great  antiquity,  that 
no  action  will  lie  against  a  Judge  of  record  for  any  matter  done 
by  him  in  the  exercise  of  his  judicial  functions :  Floyd  v.  Barker,  I 

t  22  R.  R.  338  (3  B.  &  Aid.  167)  J  12  Co.  Rep.  24. 
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Gahnett      Poole  v.  Gwynn,\  Dr.  Groeuvcldt  v.  Dr.  B  uric  ell  and  Others,! 

Febrand.  Hamond  v.  Hoicell.§  I  shall  mention  the  particulars  of  the  case 
last  cited  only.  Hamond  and  other  jurymen  had  been  fined  and 
imprisoned  by  the  Court  at  the  Old  Bailey,  for  acquitting  certain 
persons  of  a  riot,  whom  the  evidence  shewed  to  be  guilty.  This 
was  certainly  a  very  strong  exercise  of  authority,  calculated  to 
excite,  and  in  fact  exciting  great  public  interest.  It  was  deter- 
mined by  the  Court  of  Common  Pleas,  on  a  writ  of  liaheas  corpus, 
that  the  fine  and  imprisonment  were  contrary  to  law,  and  the 
parties  were  discharged  out  of  custody.  After  this,  Hamond 
brought  an.  action  of  trespass  against  the  Recorder  of  London, 
one  of  the  Judges  in  the  commission,  for  this  imprisonment. 
The  defendant,  by  his  plea,  shewed  the  proceedings  before  the 
commissioners,  and  averred  that  the  jury  had  pronounced  an 
acquittal  against  plain  evidence,  and  the  direction  of  the  Court 
in  matter  of  law.  The  plaintiff  traversed  the  finding  against 
evidence,  and  upon  these  pleadings  it  was  held  that  the  action 
did  not  lie,  because  the  defendant  was  a  Judge  of  record.  This 
freedom  from  action  and  question  at  the  suit  of  an  individual  is 
given  by  the  law  to  the  Judges,  not  so  much  for  their  own  sake 
as  for  the  sake  of  the  public,  and  for  the  advancement  of  justice, 
that  being  free  from  actions  they  may  be  free  in  thought  and 
[  *»;2<;  ]  independent  in  judgment,  as  all  *who  are  to  administer  justice 
ought  to  be.  And  it  is  not  to  be  supposed  beforehand,  that  those 
who  are  selected  for  the  administration  of  justice  will  make  an 
ill  use  of  the  authority  vested  in  them.  Even  inferior  justices, 
and  those  not  of  record,  cannot  be  called  in  question  for  an  error 
in  judgment,  so  long  as  they  act  within  the  bounds  of  their 
jurisdiction.  In  the  imperfection  of  human  nature  it  is  better, 
even,  that  an  individual  should  occasionally  suffer  a  wrong,  than 
that  the  general  course  of  justice  should  be  impeded  and  fettered 
by  constant  and  perpetual  restraints  and  apprehensions  on  the 
part  of  those  who  are  to  administer  it.  Corruption  is  quite 
another  matter  ;  so,  also,  are  neglect  of  duty  and  misconduct  in 
it.  For  these,  I  trust,  there  is  and  always  will  be  some  due 
course  of  punishment  by  public  prosecution. 

t  Lutw.  935,  1560.  §  1  Mod.  184  ;  2  Mod.  218. 

J  1  Ld.  Raym.  454. 
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To  come,  however,  to  the  particular  case  now  before  the  Court.  Garnett 
It  is  argued,  on  the  part  of  the  plaintiff,  that  the  Court  of  the  ferrand. 
coroner  is  a  public  Court ;  that  it  is  and  ought  to  be  open  to  the 
entrance  of  all  his  Majesty's  subjects,  or  at  least  of  so  many  as 
the  place  will  contain ;  and  it  is  averred,  and  not  denied  on  the 
record,  that  on  the  occasion  in  question  there  was  room  for  the 
presence  of  the  plaintiff.  The  Court  was  assembled  for  an  inquest 
on  the  view  of  the  body  of  a  person  then  lying  dead.  Now  it  is 
obvious  that  such  an  enquiry  ought,  for  the  purposes  of  justice, 
in  some  cases  to  be  conducted  in  secrecy:  it  is  a  preliminary 
enquiry,  which  may  or  may  not  end  in  the  accusation  of  a 
particular  individual,  it  may  be  requisite  that  a  suspected  person 
should  not  in  so  early  a  stage  be  informed  of  the  suspicion  that 
may  be  entertained  against  him,  and  of  the  evidence  on  which 
it  is  founded,  lest  he  should  *elude  justice  by  flight,  tampering  [  **>27  ] 
with  witnesses,  or  otherwise.  Another  matter,  as  that  of 
deodand,  may  be  consequential  to  the  inquiry  ;  but  nothing  that 
is  done  will  be  conclusive  upon  the  person  to  be  affected  by  it. 
All  is  traversable.  It  was  admitted  in  the  argument,  that  secrecy 
and  exclusion  may  be  proper  and  necessary  when  charge  and 
accusation  begins.  It  is  obvious,  that  this  may  begin  as  soon  as 
the  evidence  begins.  Cases  also  may  occur,  in  which  privacy 
may  be  requisite  for  the  sake  of  decency  ;  others,  in  which  it  may 
be  due  to  the  family  of  the  deceased.  Many  things  must  be 
disclosed  to  those  who  are  to  decide,  the  publication  whereof,  to 
the  world  at  large,  may  be  productive  of  mischief  without  any 
possibility  of  good.  Who  then  is  to  decide  whether  privacy  be 
necessary  or  proper  ?  We  answer,  the  coroner,  and  the  coroner 
alone,  and  that  the  propriety  of  his  decision  cannot  be  questioned 
in  an  action.  In  the  case  of  Hamond  v.  Howell  before  mentioned, 
the  plaintiff,  by  his  traverse,  attempted  to  put  in  issue  for  trial 
before  a  jury,  the  question  whether  the  verdict  was  or  was  not 
against  evidence,  but  he  was  not  allowed  to  do  so.  And  if  the 
reason,  which  may  lead  the  coroner  or  Judge  to  think  privacy 
necessary,  cannot  be  tried,  it  need  not  be  alleged  or  shewn  in 
pleading,  for  nothing  need  be  alleged  that  is  not  traversable. 
Further,  it  was  properly  asked  in  the  argument  for  the  defendant, 
if  every  man  has  a  right  to  be  present  at  such  an  inquest,  for 
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garnett     whose  presence  there  is  room  in  the  place  where  it  is  h olden,  why 
Febband.     has  he  not  a  right  to  be  present  at  every  part  of  that  place  ?  And 
if  every  man  has  a  right  to  choose  his  station,  and  to  decide  for 
himself  whether  there  be  space  to  contain  his  person,  it  is  easy  to 
see  that  much  disorder  and  confusion  may  often  arise. 
[  6-«  ]  Even  in  cases  where  absolute  privacy  may  not  be  required,  the 

exclusion  of  particular  persons  may  be  necessary  or  proper. 
Who  then  is  to  decide  upon  this  ?  We  again  answer,  the  coroner, 
and  the  coroner  alone,  and  that  the  reason  of  his  decision  cannot 
be  tried  in  an  action.  It  will  be,  in  many  cases,  impossible  that 
a  proceeding  should  be  conducted  with  due  order  and  solemnity, 
and  with  the  effect  that  justice  demands,  if  the  presiding  officer, 
whether  he  be  Judge,  coroner,  justice,  or  sheriff,  has  not  the 
controul  of  the  proceeding,  and  the  power  of  admission  or  exclusion 
according  to  his  own  discretion.  It  is  not  to  be  expected  that  any 
person  will  act  at  the  peril  of  being  harassed  by  a  multiplicity  of 
actions,  and  of  having  his  reasons  and  motives  weighed  and  tried 
by  juries  at  the  suit  of  individuals  who  may  be  dissatisfied  with 
his  conduct.  There  are  very  few  who  will  not  prefer  rather  to 
admit  disorder  and  confusion,  and  all  the  evil  consequences  that 
may  follow  from  the  indiscriminate  admission  of  those  who  may 
choose  to  intrude,  than  to  place  themselves  in  a  situation  of  so 
great  jeopardy.  The  power  of  exclusion  is  necessary  to  the  due 
administration  of  justice.  There  is  nothing  to  shew  that  it  has 
been  abused  in  the  present  instance,  nor  are  we  aware  that  it 
has  been  abused  in  any  other. 

For  these  reasons  we  are  of  opinion  that  the  judgment  should 
be  entered  for  the  defendant. 

Judgment  for  the  defendant. 
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[  630] 


BENNETT  v.  APPERLET,  Clerk. 

(6  Bam.  &  Cress.  630—634 ;  S.  C.  9  Dowl.  &  By.  673 ;  5  L.  J.  K  B.  274.) 

It  is  not  necessary  that  a  writ  of  sequestration  should  be  published 
before  the  return  day  of  the  levari  facias,  upon  which  it  is  founded ; 
or  that  a  copy  of  it  should  be  affixed  on  the  church-door,  where  that 
is  not  the  usual  mode  of  publication  in  the  diocese  where  the  benefice 
sequestered  is  situate. 

A  rule  had  been  obtained  calling  upon  the  Bishop  of  Hereford 
to  shew  cause  why  he  should  make  a  return,  stating  what  he  had 
levied  under  the  writ  of  levari  facias  in  this  cause,  and  why  he 
should  not  give  precedence  to  the  sequestration  issued  upon 
that  writ  before  *the  sequestration  issued  by  him  in  a  cause  f  *631  J 
of  W.  Devereux  v.  Apperley. 

It  appeared  by  the  affidavits  that  on  the  15th  of  August,  1826, 
the  defendant  gave  the  plaintiff  a  warrant  of  attorney  to  confess 
judgment  for  1,400Z.  and  upwards.  On  the  17th  of  August  judg- 
ment was  entered  up,  and  on  the  same  day  a  writ  olfi.fa.  was 
issued,  directed  to  the  sheriff  of  Hereford,  and  returnable  on 
Monday  next  after  the  morrow  of  All  Souls.  The  sheriff  returned 
nulla  bona,  but  certified  that  the  defendant  was  a  beneficed  clerk, 
viz.  rector  of  the  rectory  of  Stoke  Lacy,  and  vicar  of  the  vicarage 
of  Ocle-Pritchard,  both  in  his  bailiwick,  and  within  the  diocese 
of  the  Bishop  of  Hereford.  On  the  7th  of  November,  1826,  the 
plaintiff  caused  to  be  issued  a  writ  of  levari  facias  de  bonis 
eccUsiasticis,  directed  to  the  Bishop  of  Hereford,  and  returnable 
on  Monday  next  after  eight  days  of  the  Purification.  This  writ 
was  delivered  at  the  registry  office  of  the  Bishop  on  the  8th  of 
November,  for  the  purpose  of  having  sequestrations  issued 
immediately,  but  none  were  in  fact  issued  until  the  26th  of 
December,  when  they  were  issued,  directed  to  the  plaintiff's 
attorney,  who,  on  the  7th  of  January,  1827,  caused  them  to  be 
read  in  the  parish-churches  of  the  rectory  and  vicarage  before 
mentioned,  and  at  the  church  doors ;  and  on  the  same  day  caused 
copies  to  be  fixed  on  the  church  doors.  On  the  3rd  of  October, 
1826,  the  defendant  gave  a  warrant  of  attorney  to  W.  Devereux 
for  1,4002.,  upon  which  judgment  was  entered  up  on  the  26th  of 
the  same  month,  and  a  writ  olfi.fa.  was  issued,  directed  to  the 
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Bennett      sheriff  of  Hereford,  returnable  on  the  6th  of  November.    This 
apperley.    writ  was  delivered  to  the  sheriff  on  the  5th  of  November,  *who 
[  **32  ]      on  that  day  returned  nulla  bona,  and  certified  that  defendant 
was  a  beneficed  clerk,  &c.     On  the  6th  of  November  a  writ  of 
levari  facias  was  issued  at  the  suit  of  Devereux,  returnable  on 
Wednesday  next  after  the  morrow  of  Saint  Martin,  and  delivered 
at  the  registry  office  of  the  Bishop  of  Hereford  on  the  7th  of 
November.    At  the  latter  end  of  November  writs  of  sequestration 
issued  at  the  instance  of  Devereux,  directed  to  one  Evans,  who 
on  the  3rd  of  December  caused  the  same  to  be  read  in  the 
parish  churches  of  Stoke  Lacy  and  Ocle  Pritchard,  and  at  the 
church  doors ;  but  no  copies  were  fixed  on  the  doors.    Evans 
under  these  sequestrations   obtained  possession   of  the  profits 
of  the  livings.     It  was  not  usual  in  the  diocese  of  Hereford  to 
publish  sequestrations  in  any  other  way  than  by  reading  them 
in   the    church  and  at  the  door.      The  warrant  of  attorney 
given    to   Devereux   was    not    stamped    when    this    rule    was 
obtained,  but  before  cause  was   shewn    a  proper   stamp   had 
been  put  upon  it. 

Campbell  and  Holroyd  shewed  cause : 

The  Court  will  not  take  notice  of  the  time  when  the  warrant  of 
attorney  was  stamped ;  that  ground  for  the  motion  therefore  fails. 
Then,  as  to  the  other  points,  it  appears  that  the  writs  of  seques- 
tration issued  at  the  instance  of  Devereux,  and  were  actually 
published  long  before  the  issuing  of  those  granted  to  the  plaintiff, 
and  in  the  manner  always  followed  in  the  diocese  of  Hereford. 
It  may  be  objected  that  this  was  after  the  return  day  of  the  levari 
facias,  and  therefore  void ;  but  the  case  of  Marsh  v.  Fawcett  + 
[  *633  ]  *shews  that  the  sequestration  continues  in  force  after  the  levari 
facias  is  returnable. 

Follctt,  contra : 

In  the  execution  of  the  writ  of  levari  facias9  the  Bishop  is 
precisely  in  the  same  situation  as  a  sheriff  in  executing  a  writ  of 
fi,  fa.    All  his  authority  is  derived  from  the  writ.    The  sequestra- 

\  3  R.  B.  510  (2  H.  Bl.  582). 
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tion  issued  by  the  Bishop  is  in  the  nature  of  a  warrant,  giving  Bennett 
authority  to  the  person  named  as  sequestrator  to  seize  and  take  appeblet. 
the  profits  of  the  benefice.  It  is  nothing  more  than  a  mode  of 
executing  the  writ  of  levari  facias,  for  the  Bishop  cannot  return 
sequestrari  feci :  his  return  must  be  levari  feci,  and  the  sequestra- 
tion is  of  no  avail  until  executed  by  publication,  in  like  manner 
as  the  warrant  is  unavailing  until  execution  by  seizure ;  and  in  the 
one  case  the  seizure,  in  the  other  the  publication  must  be  before 
the  return-day  of  the  writ.  In  Doe  v.  Bluckf\  it  was  held, 
that  a  sequestration  was  of  no  avail  until  publication;  and  in 
Legassicke  v.  The  Bishop  of  Exeter, I  it  was  held,  that  if  the 
sequestration  is  published  before  the  levari  facias  is  returnable, 
it  suffices,  and  will  continue  in  force  until  that  writ  is  actually 
returned;  and  the  case  of  Marsh  v.  Fawcett,  relied  on  by  the 
other  side,  did  not  go  beyond  the  former  decision.  Then,  as 
to  the  mode  of  publication,  it  is  laid  down  by  Burn  in  his 
Ecclesiastical  Law,  tit.  Sequestration,  and  in  Tidd's  Pr.  1060, § 
that  a  copy  must  be  fixed  on  the  church-door  ;  and  the  usage  of 
any  particular  diocese  cannot  controul  the  rule  of  law  upon  this 
point. 

Lord  Tbnterden,  Ch.  J.  i  [  634  ] 

I  am  of  opinion  that  this  rule  must  be  discharged.  None  of 
the  authorities  which  have  been  cited  satisfy  me  that  publication 
must  be  made  before  the  return  of  the  levari  facias.  It  may  be 
admitted,  that  until  publication,  no  person's  rights  can  be  inter- 
fered with ;  and  that  is  the  whole  extent  of  the  decision  in 
Doe  v.  Bluck.  It  was  there  held,  that  the  sequestration  would 
not  prevent  the  bringing  an  ejectment  by  the  incumbent  upon  a 
demise  laid  before  the  publication  ;  but  the  learned  Judge  before 
whom  the  cause  was  tried,  said,  that  the  lessor  of  the  plaintiff 
could  not,  after  publication,  have  a  writ  of  possession.  I  also 
think,  that  the  mode  of  publication  adopted  in  this  case  was 
sufficient.  It  may  be  convenient  to  fix  a  copy  on  the  church- 
door,  but  I  find  no  authority  for  saying  that  it  is  absolutely 
necessary. 

t  14  R.  E.  8(H  (3  Camp.  447).  B.  E.  511  (2  H.  Bl.  583). 

J  Cited  in    Marsh  v.   Fawcett,   3  §  6th  Edithn. 
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Bennett      BayLEY,  J.  : 
r. 

Appebley.  I  think  that  the  property  is  bound  from  the  time  when  the 
sequestrator  is  appointed,  and  that  the  publication  of  notice  is 
only  necessary  in  order  to  give  priority  against  conflicting  rights. 


Holboyd  and  Littledale,  JJ.  concurred. 


Ride  discharged. 


1827.  BECKWITH  v.  J.  PHILBY,  J.  WILKS,  and 

M^L7'  W.  SPICER. 

t  635  ^  (6  Barn.  &  Crew.  635—639 ;  8.  C.  9  Dowl.  &  By.  487 ;  5  L.  J.  M.  C.  132.) 

A  constable  haying  reasonable  cause  to  suspect  that  a  felony  has  been 
committed,  is  justified  in  arresting  the  party  suspected,  although  it 
afterwards  appears  that  no  felony  has  been  committed. 

This  was  an  action  for  assaulting,  beating,  handcuffing,  and 
imprisoning  the  plaintiff ;  and  keeping  and  detaining  him  hand- 
cuffed and  imprisoned,  without  any  reasonable  or  probable  cause 
for  forty-eight  hours,  on  a  false  and  pretended  charge  of  felony. 
At  the  trial  before  Littledale,  J.  at  the  Spring  Assizes  for  the 
county  of  Essex,  1827,  the  following  appeared  to  be  the  facts  of 
the  case.  The  plaintiff  was  a  blacksmith  residing  at  Waltham 
Cross,  in  the  county  of  Hertford.  The  defendant  Philby  was 
high  constable  of  Ongar  in  Essex,  and  resided  at  Lough  ton,  in 
that  county.  The  defendants,  Wilks  and  Spicer,  were  constables 
of  that  parish.  The  plaintiff,  on  the  81st  of  January,  1826,  with 
a  bridle  and  saddle  on  his  back,  was  returning  from  Romford 
market,  where  he  had  sold  a  pony  for  71.  10s.,  and  about  hall 
past  six  in  the  evening  sat  down  to  rest  himself  near  Loughton 
Bridge.  While  he  was  sitting  there,  one  Gould,  a  farmer 
resident  in  the  neighbourhood,  passed  him.  Gould  told  Philby 
the  circumstance,  and  said  he  thought  he  ought  to  look  after  the 
man.  Philby  went  out  and  asked  the  plaintiff  several  questions, 
to  which  he  gave  such  answers  as  induced  Philby  to  think  he 
had  been  stealing  a  horse,  or  was  about  to  do  so.  The  plaintiff 
was  searched,  and  was  again  asked  by  Philby  where  he  came  from  ; 
the  plaintiff  then  said  that  he  had  come  from  Cheshunt,  and 
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had  been  to  Bomford  to  sell  a  horse,  that  his  name  was  Beck  with,  Beckwith 
and  he  had  got  the  horse  of  one  Bartlett.  He  then  referred  philby. 
Philby  to  one  Noble,  who  lived  *in  the  neighbourhood.  No  [  *636  ] 
inquiry  was  made  by  Philby  of  Noble  that  night.  Philby  then 
sent  for  the  defendant  Wilks,  to  take  the  plaintiff  to  the  watch- 
house,  and  on  Wilks's  arrival  desired  him  to  handcuff  the 
plaintiff,  which  was  done.  Wilks  took  him,  at  his  own  request,  to 
a  public-house  at  Lougbton,  and  he  remained  there  handcuffed 
during  the  night.  On  the  following  morning  Wilks  delivered  the 
plaintiff  to  the  custody  of  Spicer,  who  took  him  to  a  magistrate, 
who  examined  him,  and  said  he  thought  it  his  duty  to  detain 
him,  but  that  if  there  was  anybody  near  who  would  be  bound  for 
his  appearance,  he  might  go  home  to  his  family.  Noble  became 
bound  for  the  plaintiff's  appearance,  and  he  was  then  discharged. 
Philby  was  present  at  this  examination.  On  inquiry  at  Gheshunt 
it  appeared  that  the  plaintiff  had  bought  a  horse  of  Bartlett,  as 
he  had  stated,  and  nothing  subsequently  appeared  against  his 
character.  No  horse  had  been  stolen  in  or  near  Loughton  on  the 
day,  or  for  some  days  before  the  plaintiff  was  apprehended,  but 
within  the  preceding  month  many  had  been  stolen.  Upon  the 
evidence  it  was  contended  on  the  part  of  the  defendants,  that 
there  was  reasonable  cause  to  suspect  the  plaintiff  of  having  com- 
mitted a  felony ;  and  that  such  reasonable  cause  of  suspicion 
justified  a  constable  or  other  peace  officer  in  arresting  and 
detaining  the  party  suspected,  even  if  it  appeared  that  no  felony 
had  in  fact  been  committed,  although  it  would  not  in  that  case 
justify  a  private  individual.  It  had  been  held  accordingly,  that 
a  constable  might  justify  an  arrest  in  the  day  time  on  a  reason- 
able charge  of  felony,  without  a  warrant,  although  a  felony  had 
not  in  fact  been  committed :  Samuel  v.  Payne  A  *If  the  mere  [  *637  ] 
assertion  of  a  third  person,  that  an  individual  has  committed  a 
felony  is  sufficient  to  warrant  a  constable  in  apprehending  the 
party  charged,  a  fortiori  a  suspicion  formed  by  the  constable  on 
reasonable  grounds  and  arising  from  the  conduct  of  the  suspected 
person,  will  justify  the  constable  in  arresting  and  detaining  him. 
It  has  been  held  also,  that  watchmen  and  beadles  have  authority, 
at  common  law,  to  arrest  and  detain  in  prison  for  examination, 

t  Doug.  358. 
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Bkckwith    persons  walking  in  the  streets  at  night,  whom  there  is  reasonable 
Philby.      ground  to  suspect  of  felony,  although  there  is  no  proof  of  a  felony 
having  been  committed :  Laurence  v.  HedgerA     For  the  plaintiff 
it  was  contended,  that  as  there  was  no  charge  of  felony  made, 
nor  any  felony  committed,  the  defendant  Philby  was  not  justified 
in  making  the  arrest  in  the  first  instance,  and  still  less  were  he 
and  the  other  defendants  justified  in  detaining  the  plaintiff 
during  the  night.     The  learned  Judge  was  of  opinion  that  the 
arrest  and  detention  were  lawful,  provided  the  defendants  had 
reasonable  cause  to  suspect  that  the  plaintiff  had  committed  a 
felony,  and  he  directed  the  jury  to  find  a  verdict  for  the  defen- 
dants, if  they  thought  upon  the  whole  evidence  that  the  defen- 
dants had  reasonable  cause  for  suspecting  the  plaintiff  of  felony. 
A  verdict  was  found  for  the  defendants,  but  liberty  was  reserved 
to  the  plaintiff  to  move  to  enter  a  verdict  for  nominal  damages, 
if  the  Court  should  be  of  opinion  that  the  arrest  and  detention 
were  unlawful. 

Gurney  now  moved  to  enter  a  verdict  for  the  plaintiff  for 
nominal  damages,  on  the  ground  that  a  constable  had  no  authority 
without  a  warrant  to  apprehend  a  person  unless  there  was  a  charge 
[  *638  ]  of  felony  made  by  a  *third  person,  or  unless  a  felony  had  been 
committed.  A  constable  acting  on  his  own  suspicion,  places  him- 
self in  the  situation  of  a  private  person.  The  latter  cannot  law- 
fully arrest  another  unless  a  felony  has  actually  been  committed, 
and  then  it  must  be  on  his  own  suspicion,  and  not  on  report  or 
suspicion  of  another.  When  a  felony  has  been  committed  by  some 
one,  a  constable  may,  upon  the  information  of  others,  lawfully 
apprehend  a  supposed  offender,  without  any  knowledge  of  the 
circumstances  on  which  a  suspicion  is  founded.  But  if  he  act 
without  having  information  from  others,  and  on  his  own  sus- 
picion, then  he,  in  the  same  manner  as  a  private  individual,  must 
be  liable  to  an  action,  if  it  afterwards  appear  that  no  felony  has 
been  committed. 

Lord  Tenterden,  Gh.  J. : 

I  am  of  opinion  that  there  is  no  ground  for  disturbing  the  verdict. 
Whether  there  was  any  reasonable  cause  for  suspecting  that  the 

t  12  R.  R.  571  (3  Taunt.  14). 
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plaintiff  had  committed  a  felony,  or  was  about  to  commit  one,  or  Beokwith 
whether  he  had  been  detained  in  custody  an  unreasonable  time,  philby. 
were  questions  of  fact  for  the  jury,  which  they  have  decided  against 
the  plaintiff,  and  in  my  judgment  most  correctly.  The  only 
question  of  law  in  the  case  is,  whether  a  constable  having  reason- 
able cause  to  suspect  that  a  person  has  committed  a  felony,  may 
detain  such  person  until  he  can  be  brought  before  a  justice  of  the 
peace  to  have  his  conduct  investigated.  There  is  this  distinction 
between  a  private  individual  and  a  constable :  in  order  to  justify 
the  former  in  causing  the  imprisonment  of  a  person,  he  must  not 
only  make  out  a  reasonable  ground  of  suspicion,  but  he  must  prove 
that  a  felony  has  actually  been  committed  ;  whereas  a  constable 
having  reasonable  ground  to  suspect  that  a  felony  *has  been  com-  [  *639  ] 
mitted,  is  authorized  to  detain  the  party  suspected  until  inquiry 
can  be  made  by  the  proper  authorities.  Now  in  this  case  it  is 
quite  clear  upon  the  evidence,  and  the  jury  have  so  found,  that 
the  conduct  of  the  plaintiff  had  given  the  defendants  just  cause 
for  suspecting  that  he  either  had  committed,  or  was  about  to 
commit  a  felony,  and  the  jury  having  so  found,  I  am  of  opinion 

that  the  action  was  not  maintainable.' 

Hide  refused. 


THE    KING    v.    THE    INHABITANTS    of    GREAT        iwr. 
YARMOUTH^  [  646  ] 

(6  Barn.  &  Cress.  646—651 ;  S.  C.  9  Dowl.  &  Ry.  682 ;  5  L.  J.  M.  C.  73.) 

An  order  of  removal,  signed  by  two  justices,  one  of  whom,  at  the 
time,  was  churchwarden  of  the  removing  parish,  is  bad. 

This  was  an  appeal  against  the  removal  of  R.  Lenny,  and  his 
wife,  and  children,  from  Woodbridge,  in  the  county  of  Suffolk,  to 
Great  Yarmouth,  in  the  county  of  Norfolk,  by  an  order  made  by 
George  Thomas  and  R.  N.  Shawe,  upon  the  complaint  of  the 
churchwardens  *and  overseers  of  the  poor  of  the  parish  of  Wood-  [  *647  ] 
bridge,  in  the  county  of  Suffolk,  that  the  paupers  had  become 

t  This  case  would  doubtless  now      a  Union  obtaining  an  order  under 
be  applicable  to  the  guardians   of      28  &  29  Vict.  c.  79,  s.  2.— E.  C. 
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R.R. 


The  Kino 

r. 

The  Inhabi- 
tants of 
Great 
Yarmouth. 


[  '648  ] 


chargeable.  Upon  the  hearing  of  the  appeal  it  was  proved  that 
George  Thomas,  one  of  the  magistrates  who  signed  the  order  of 
removal,  was  at  the  time  the  order  was  made,  one  of  the  church- 
wardens of  the  parish  of  Woodbridge.  The  Sessions  confirmed 
the  order  of  removal,  subject  to  the  opinion  of  this  Court, 
whether  the  order  of  removal  was  or  was  not  bad,  on  account 
of  George  Thomas  being  at  the  time  when  the  order  was  made, 
one  of  the  churchwardens  of  the  parish  of  Woodbridge. 

Biggs,  Andrews,  and  Prendcrgast,  in  support  of  the  order  of 
Sessions : 

One  of  the  justices  who  made  the  order,  being  not  only  a  rated 
inhabitant,  but  a  churchwarden  of  the  removing  parish,  the 
question  is,  whether  it  was  competent  to  him  to  make  the  order. 
It  will  be  said  that  he  is  an  interested  person,  and  therefore 
incompetent  to  adjudicate.  In  Great  Chart  v.  Kennington,\  it 
was  held  that  a  justice  who  was  charged,  and  chargeable  with  the 
poor  rates,  was  not  competent  to  make  an  order  for  removing  a 
pauper  from  his  own  parish,  on  the  ground  that  it  was  a  judicial 
act,  and  that  a  party  interested  could  not  be  a  judge.  The  statute 
16  Geo.  II.  c.  18,  was  passed  to  remedy  the  inconvenience  result- 
ing from  that  decision,  and  it  enables  "  justices  for  any  county, 
city,  borough,  or  town  corporate  within  their  jurisdiction,  to  do 
all  acts  appertaining  to  their  office  as  justices,  so  far  as  the  same 
relates  to  the  laws  for  the  relief,  maintenance,  and  settlement  of 
poor  persons ;  and,  notwithstanding,  such  justices  are  rated  to 
or  chargeable  with  the  taxes,  levies,  or  rates,  within  the  *parish, 
township,  or  place  affected  by  such  acts."  The  third  section 
provides,  "  that  no  justice  shall  act  in  the  determination  of  any 
appeal  to  the  Quarter  Sessions  from  any  order  relating  to  such 
parish,  township,  or  place  where  such  justice  is  charged,  taxed, 
or  chargeable."  That  is  the  only  exception.  It  is  true,  that  in  this 
case  the  removing  magistrate  was  not  only  rateable  to  the  poor,  but 
also  churchwarden  of  the  parish.  But  that  makes  no  difference, 
for  a  churchwarden  can  have  no  interest  in  the  removal  of  a  pauper 
except  as  a  rated  inhabitant ;  and  the  statute  expressly  says,  that 
a  justice  may  act,  notwithstanding  his  interest  in  that  respect. 

t  Butt.  S.  C.  194. 
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In  a  small  borough  where  there  is  but  one  parish  and  two  justices,     The  King 
it  may  happen  that  one  of  them  may  be  churchwarden  or  over-  the  Inhabi- 
seer ;  and  then  if  the  argument  on  the  other  side  is  to  prevail,  an     T^^F 
order  of  removal  cannot  be  made.    Besides,  Mr.  Thomas  may   Yabmouth. 
have  acted  as  a  justice  on  the  complaint  of  the  other  church- 
warden and  overseers  alone  who  formed  the  majority,  and  could 
act  for  the  whole  body.    Or  taking  it  that  he  made  the  complaint, 
it  may  be  that  the  complaint  was  made  to  Mr.  Shawe  alone,  for 
it  is  not  necessary  that  the  complaint  should  be  made  to  both  the 
justices  who  subsequently  make  the  order :  Rex  v.  We$twood,\ 
Rex  v.  Stanstead.1 

Andrews  and  Blunt,  contra  : 
The  same  person  cannot  be  party  to,  and  a  judge  in  a  suit. 
The  two  characters  are  wholly  incompatible :  Foxhamv.  Tithing,  § 
Rex  v.  Great  Charted  Rex  v.  YarpoleSi  Besides,  his  being 
♦churchwarden  would  subject  him  to  costs  upon  an  appeal  in  [  *649  ] 
some  cases.  Here,  Thomas  was  both  complainant  and  the  party 
who  adjudicated.  But  it  is  further  to  be  considered  that  the 
removal  of  a  pauper  interferes  with  his  personal  liberty.  The 
law  has  said,  he  is  only  to  be  removed  by  justices  upon  complaint 
of  parish  officers.  He  is  therefore  doubly  protected.  There  must 
be  the  concurrence  of  two  distinct  classes  of  persons  in  order  to 
bring  about  his  removal.  In  favour  of  the  liberty  of  the  subject, 
this  protection  ought  not  to  be  narrowed,  and  it  would  be  very 
much  narrowed  if  the  same  person  might  act  as  churchwarden 
and  magistrate.  If  the  order  is  not  bad  because  one  of  the 
justices  was  a  churchwarden,  it  would  not  be  bad  if  they  were 
both  churchwardens,  and  then  a  pauper  might  be  removed  at  the 
pleasure  of  two  individuals. 

Bayley,  J. : 

I  think  there  was  no  objection  to  this  order  of  removal,  on  the 
ground  of  interest  in  the  magistrate.  The  statute  16  Geo.  II.  c.  18, 
authorises  justices   to  act  (in   the  cases   therein    mentioned), 

t  1  Str.  73.  j|  Burr.  S.  C.  194 ;  2  Str.  1173. 

J  2  Salk.  488.  H  4  T.  E.  71. 

§  2  Salk.  606. 
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notwithstanding  they  may  be  interested  by  reason  of  their  being 
rateable.    It  is  impossible  to  say  that  a  churchwarden  or  over- 
seer has  any  other  interest  in  the  removal  of  a  pauper,  except  in 
his  character  of  a  rated  inhabitant.    He  may,  indeed,  in  the 
character  of  churchwarden,  become  liable  to  costs;    but  that 
responsibility  can  only  attach  to  him  in  consequence  of  his 
improperly  removing  the  pauper:   it  is,  therefore,  against  his 
interest  to  make  any  order  of  removal  as  far  as  costs  are  con- 
cerned ;  for,  by  so  doing,  he  subjects  himself  to  a  responsibility 
which  would  not  otherwise  attach  to  him.     But  I  think  that  it 
is  a  fatal  objection  to  this  order,  that  the  person  *who  was  the 
complainant  heard  and  adjudicated  upon  the   complaint.     I 
cannot  consider  him  as  divested  of  the  character  of  church- 
warden at  the  time  when  the  order  was  made.    It  purports  to 
be  made  on  the  complaint  of  the  churchwardens  and  overseers ; 
and  the  statute  48  Eliz.  c.  2,  commits  the  management  of  the 
poor  to  the  churchwardens  and  overseers.    From  the  nature  of 
the  thing,  the  complaint  must  have  been  made  by  the  church- 
wardens and  overseers.     Then,  if  the  churchwardens  made  the 
complaint,  the  person  who  was  one  of  the  complainants  heard 
and  adjudicated  upon  it.     Upon  that  ground  I  think  the  order  of 
removal  was  bad,  and  that  the  order  of  sessions  confirming  it 
ought  to  be  quashed. 

Holroyd,  J. : 

I  also  am  of  opinion  that  the  order  of  removal  is  invalid,  on 
the  ground  that  the  same  person  cannot,  in  point  of  law,  be  the 
complainant  and  the  person  hearing  the  complaint.  The  statute 
16  Geo.  II.  c.  18,  enacts  that  magistrates,  who,  by  reason  of 
being  rateable  to  the  relief  of  the  poor  in  any  parish,  are  virtual 
parties  to  the  complaint  of  chargeability  upon  which  an  order  of 
removal  is  founded,  shall  be  competent  to  act  in  the  making  of 
such  order.  In  this  case  the  parish  officers  are  not  only  virtual, 
but  acting  parties  to  the  complaint.  Now,  it  is  quite  incon- 
sistent that  the  same  person  should  be  a  party  to,  and  a  judge 
in  a  suit.  The  two  characters  are  incompatible  with  each  other. 
In  this  case,  therefore,  as  one  of  the  parties  who  made  the  order 
was  churchwarden  of  the  removing  parish,  and  appears  to  have 
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adjudicated  upon  a  complaint  to  which  he  was  a  party,  I  think     The  King 

the  order  of  removal  was  bad.  THE  inhabi- 

tants OF 
Ore  at 

LlTTLEDALE,  J.  !  YARMOUTH. 

I  am  of  the  same  opinion.  The  statute  16  Geo.  II.  c.  18,  t  651 3 
which  enables  justices  having  an  interest  in  the  removal  of  a 
pauper,  by  reason  of  their  being  rateable  in  the  parish,  con- 
templated those  cases  only  where  there  was  one  set  of  persons 
to  complain  and  another  to  adjudicate,  viz.  churchwardens  and 
overseers,  as  persons  distinct  from  the  justice  to  whom  the 
complaint  is  made. 

Order  of  Sessions  quashed. 


DAVIS,    Executrix   of   WILLIAM    GRIFFITHS,  W27. 

v.  BRYAN,   Gent.,   One,   &c.  [  65i  ] 

(6  Barn.  &  Cress.  651—656;  S.  C.  9  Dowl.  &  Ry.  726;  5  L.  J.  K.  B.  237.) 

Where  A.  purchased  an  annuity  for  his  life,  which  was  regularly  paid 
up  to  the  time  of  his  death,  but  no  memorial  of  the  grant  of  annuity 
was  enrolled  (in  accordance  with  the  then  subsisting  statutory  pro- 
visions): Held,  that  A.'s  executrix  could  not,  on  that  ground,  insist 
that  the  contract  was  void,  and  recover  back  the  consideration  money 
paid  for  the  annuity. 

Indebitatus  assumpsit.  The  declaration  contained  counts 
for  money  had  and  received  by  the  defendant  to  the  use  of  the 
testator,  for  interest  due  from  the  defendant  to  the  testator,  upon 
an  account  stated  with  the  testator,  for  money  had  and  received 
by  the  defendant  to  plaintiff's  use  as  executrix ;  and,  lastly,  a 
count  upon  an  account  stated  between  defendant  and  plaintiff  as 
executrix,  of  monies  due  to  her  in  that  character.  Plea,  the 
general  issue,  the  Statute  of  Limitations,  and  a  set-off  for  money 
lent  and  advanced,  and  paid,  laid  out,  and  expended  by  the 
defendant  for  the  testator's  use.  On  these  pleas  issues  were 
joined,  and  at  the  trial  before  Lord  Tenterden,  Gh.  J.,  at  the 
Westminster  sittings  after  Easter  Term,  1826,  a  verdict  was 
found  for  the  plaintiff  on  the  second  issue,  and  for  the  plaintiff, 
also,  on  the  first  and  third  issues,  with  the  damages  laid  in  the 
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Davis  declaration,  subject  to  the  opinion  of  the  Court  upon  the  follow- 
Brya>\  ing  case  :  The  testator,  *William  Griffith,  in  the  year  1814,  and 
[  *652  ]  from  that  period  until  the  time  of  his  death,  resided  in  and  near 
Boss,  in  the  county  of  Hereford.  The  defendant  is  an  attorney, 
and  during  the  same  period  resided  at  Monmouth,  and  acted  as 
the  attorney  and  agent  of  the  testator.  On  the  25th  day  of 
November,  1814,  William  Griffiths  contracted  and  agreed  to 
purchase  of  the  defendant  an  annuity  of  24/.,  for  the  life  of  him 
(William  Griffiths)  for  the  price  or  sum  of  800Z.,  which  was  then 
paid  by  him  to  the  defendant;  and  thereupon  the  following 
instrument  was  signed  by  the  defendant  to  secure  the  annuity ; 
this  instrument  was  found  amongst  William  Griffiths's  papers, 
after  his  decease,  and  was  produced  by  the  plaintiff  on  the 
trial : — 

"Received  this  25th  day  of  November,  1814,  of  Mr.  William 
Griffiths,  of  Buck  Castle,  near  Boss,  in  the  county  of  Hereford, 
the  sum  of  800?.,  being  the  purchase-money  for  an  annuity  of 
24/.  per  annum,  to  be  paid  by  me,  my  heirs,  executors  or 
administrators,  unto  the  said  William  Griffiths,  during  the  term 
of  his  natural  life,  by  two  equal  half-yearly  payments,  on  Mid- 
summer Day  and  Christmas  Day  in  every  year ;  the  said  annuity 
to  commence  from  the  25th  day  of  December  next,  and  the  first 
half-yearly  payment  to  be  made  on  the  24th  day  of  June  next ; 
and  the  payment  of  the  said  annuity  to  be  secured  at  any  time 
after  the  expiration  of  two  years,  from  the  25th  day  of  December 
next,  on  freehold  messuages,  lands,  or  tenements,  of  equal  or 
greater  annual  value,  if  so  required  by  the  said  William  Griffiths, 
on  his  giving  three  months'  previous  notice  in  writing  for  that 
purpose :  as  witness  my  hand,  B.  Bryan." 

No  memorial  of  this  instrument  was  enrolled,  nor  was  any 
[  t»53  ]  other  security  for  the  annuity  given  by  the  defendant,  *or 
applied  for  by  Griffiths.  The  defendant  was  able  to  have  given 
the  freehold  security,  if  it  had  been  required.  W,  Griffiths  died 
in  the  month  of  December,  1823,  and  from  the  time  of  the  con- 
tract for  the  annuity  to  the  time  of  his  death,  the  annuity  was 
regularly  paid  to  him  half-yearly  by  the  defendant,  and  fre- 
quently paid  in  advance.  The  defendant  and  W.  Griffiths  were 
on  terms  of  great  intimacy,  and  the  defendant  often  lent  him 
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money,  the  balance  of  which  has  been  paid  to  the  defendant,        Davis 
since  Griffiths's  death,  by  the  plaintiff.  Bryan. 

The  question  for  the  consideration  of  the  Court  was,  Whether 
the  plaintiff  was  entitled  to  recover  from  the  defendant  any 
and  what  sum  in  respect  of  the  sum  of  800?,  so  paid  by  the 
testator  to  the  defendant,  and  whether  the  same  was  subject  to 
any  and  what  deduction  in  respect  of  the  annuity  so  paid  as 
aforesaid  ? 

[After  argument :]  [  655  ] 

Bayley,  J. : 

This  appears  to  be  a  clear  case  on  principles  both  of  law  and 
honesty.  This  is  an  action  for  money  had  and  received,  and  I 
learned  many  years  ago  that  such  an  action  could  not  be  main- 
tained, if  it  were  against  equity  and  good  conscience  that  the 
money  should  be  recovered.  Here  a  bargain  was  made,  and  the 
testator  paid  a  consideration  of  800Z.,  and  the  defendant  agreed 
for  that  to  pay  a  certain  anpuity.  The  testator  received  the 
whole  of  that  which  he  bargained  for,  and  now  his  representative 
says  that  the  contract  was  void  from  the  beginning.  Is  there 
any  thing  like  good  conscience  in  the  claim  ?  Then  is  the  con- 
tract void  ?  The  Act  of  Parliamentt  says,  that  unless  a  memorial 
be  duly  enrolled,  the  deed  of  which  no  memorial  is  enrolled  shall 
be  void ;  but  in  many  cases  such  words  have  been  held  to  make 
*the  instrument  voidable  only  at  the  will  of  the  party,  and  I  [  *656  J 
think  we  are  at  liberty  to  put  that  construction  upon  them  in 
the  present  case.  It  is  said  that  the  statute,  as  explained  by 
Hicks  v.  Hicks ,J  shews  the  contract  to  have  been  void.  But 
Hicks  v.  Hicks  was  very  different  from  the  present  case.  There 
the  grantor  of  the  annuity  insisted  that  the  contract  was  void, 
the  grantee  was  therefore  at  liberty  to  contend  for  the  same 
thing,  and  the  only  point  ruled  wras,  that  the  grantor  had  a 
right  to  set  off  the  payments  which  he  had  made  on  account 
of  the  annuity,  in  an  action  brought  by  the  grantee  to  recover 
back  the  money.  On  these  grounds  I  think  that  the  action 
cannot  be  maintained. 

t  Since  repealed.  t  3  East,  16. 
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Davis        Holroyd,  J.  : 
r. 

Bryan.  I  think  that  the  arguments  already  stated  are  sufficient  to  prove 

that  the  present  action  cannot  be  maintained.  Where  the  grantor 
of  an  annuity  avoids  it  on  the  ground  of  non-compliance  with  the 
statute,  the  grantee  also  has  a  right  to  treat  it  as  void  and  to 
recover  back  his  money,  and  there  is  a  great  difference  also  where 
the  grantee  still  has  power  to  avoid  the  annuity.  But  here  the 
contract  has  been  fully  executed  as  in  Andree  v.  Fletcher ,t  and 
there  are  many  strong  cases  respecting  illegal  wagers,  where  it 
has  been  held  that  money  actually  paid  over  cannot  be  recovered 
back. 

Littledale,  J.  concurred. 

Judgment  of  nonsuit. 


^  M'INTOSH  v.  R.  SLADE,  J.  8LADE,  and  C.  VOY.J 

[  «37  J  (6  Barn.  &  Cress.  657—665 ;  S.  C.  9  Dowl.  &  Ry.  738;  5  L.  J.  K.  13.  345.) 

The  master  of  a  vessel  bound  on  a  voyage  from  Lisbon  to  London 
with  a  cargo  of  fruit  and  wine,  the  former,  which  was  stowed  above  the 
wine,  being  deliverable  at  Coxe's  quay,  which  is  higher  up  the  river 
Thames  than  the  London  Docks,  where  the  wine  was  deliverable,  put 
into  the  London  Docks,  and  while  there,  applied  to  the  consignees  of  the 
fruit  to  allow  the  same  to  be  landed  there,  but  they  refusing,  the  vessel 
proceeded  from  the  London  Docks  towards  Coxe's  quay,  under  the  charge 
of  a  pilot  duly  licensed  for  that  purpose,  and  while  under  his  charge, 
ran  foul  of  a  barge  and  sunk  it.  In  an  action  brought  by  the  owners  of 
the  barge :  Held,  that  the  vessel,  not  having  reached  the  place  at  which 
she  was  to  commence  the  delivery  of  her  cargo,  her  removal  from  the 
London  Docks  to  that  place  was  not  a  change  of  mooring  within  the 
statute  6  Geo.  IV.  c.  125,  s.  63,  \  and  that  the  master,  therefore,  was 
bound  by  law  to  have  a  pilot  on  board  her  at  the  time  when  she  ran  foul 
of  and  sunk  the  barge,  and,  consequently,  the  owners  were  discharged 
from  responsibility. 

This  was  an  action  on  the  case  brought  to  recover  damages  for 
the  injury  sustained  by  the  plaintiff,  in  consequence  of  his  barge, 
called  the  Smelt,  being  run  foul  of  and  sunk  in  the  river  Thames 
by  the  brig  Stanley,  of  which  the  defendants  R.  Slade  and  J.  Slade 
were  the  owners,  and  the  defendant  Voy  was  the  pilot  at  the  time 

t  1  R.  R.  701  (3  T.  R.  266).  Shipping  Act,  1894,  57  &  58  Vict. 

\  The  case  seems  applicable  to  the      c.  60,  s.  596  (c). — R.  C. 
parallel  section  under  the  Merchant 
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of  the  accident.    At  the  trial  before  Lord  Tenterden,  Ch.  J.  at     M'Intosh. 
the  London  sittings  after  last  Michaelmas  Term,  a  verdict  was       slade. 
found  against  all  the  defendants,  subject,  as  to  the  liability  of  the 
defendants  R.  Slade  and  J.  Slade,  to  the  opinion  of  this  Court  on 
the  following  case : — 

The  brig  Stanley,  belonging  to  the  port  of  Poole,  of  which  the 
two  defendants,  B.  Slade  and  J.  Slade  were  the  owners,  sailed 
from  Lisbon  in  February,  1826,  with  a  cargo  of  fruit  and  wine 
for  the  port  of  London,  and  by  the  bills  of  lading  the  fruit  was 
to  be  delivered  at  Fresh  wharf  or  Coxe's  quay,  both  in  Thames 
Street,  and  the  wine  was  to  be  delivered  in  the  London  Docks. 
The  brig  was  navigated  from  Gravesend  to  the  London  Docks  by 
and  under  the  charge  of  J.  Pashley,  a  duly  licensed  pilot,  and 
arrived  in  the  London  Docks  on  the  21st  of  February,  1826,  where 
Pashley  was  discharged,  *and  the  brig  remained  in  the  London  [  *653  ] 
Docks  until  the  25th  of  the  same  month  of  February.  During 
the  time  the  brig  was  so  lying  in  the  docks,  application  was  made 
to  the  consignees  of  the  fruit,  to  allow  the  same  to  be  discharged 
in  the  docks,  which  was  refused,  and  no  part  of  the  brig's  cargo 
was  discharged  in  the  docks,  nor  did  she  break  bulk  there.  On 
the  25th  of  February  the  brig  proceeded  from  the  London  Docks 
towards  Coxe's  quay,  in  Thames  Street,  for  the  purpose  of  dis- 
charging the  fruit,  which  constituted  the  upper  part  of  her  cargo, 
and  there  delivered  the  same  according  to  the  bill  of  lading.  The 
defendant  Voy,  a  pilot  duly  appointed  and  licensed  to  conduct 
ships  and  vessels  from  London  Bridge  to  Gravesend,  and  from 
Gravesend  to  London  Bridge,  was  employed  by  the  defendants, 
R.  Slade  and  J.  Slade  as  such  pilot,  to  conduct  and  navigate  the 
brig  from  the  London  Docks  to  Coxe's  quay ;  and  whilst  she  was 
proceeding  from  the  London  Docks  to  Coxe's  quay  with  Voy  on 
board,  and  under  his  charge  and  management,  the  accident  in 
question  happened.  Coxe's  quay  is  situate  between  London 
Bridge  and  the  London  Docks,  and  is  about  a  mile  from  the 
London  Docks.  The  port  of  London  extends  from  London  Bridge 
to  below  Gravesend.  The  question  for  the  opinion  of  the  Court 
was,  whether  under  the  above  circumstances  the  defendants 
R.  Slade  and  J.  Slade  were  or  were  not  entitled  to  be  acquitted 
under  the  provisions  of  the  Pilot  Act,  6  Geo.  IV.  c.  125,  the  vessel 


a 
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M'Iktosh     being  under  the  care  of  a  duly  licensed  pilot  at  the  time  of  the 
slade.       accident. 

[After  argument,  the  Court  took  time  for  consideration.] 

[  663  ]        Bayley,  J. :  t 

This  was  an  action  against  the  owners  and  pilot  of  a  brig,  for 
an  injury  done  by  the  brig  whilst  moving  from  the  London  Docks 
to  Coxe's  quay,  and  the  question  was,  whether,  under  the  late 
pilot  Act,  6  Geo.  IV.  c.  125,  the  owners  were  entitled  to  an 
acquittal?  There  was  no  question  but  that  the  injury  was 
occasioned  by  the  neglect  or  default  of  the  pilot;  so  that  the 
owners  were  clearly  entitled  to  an  acquittal,  under  the  fifty-fifth 
section  J  of  that  Act,  if,  under  the  circumstances,  it  was  necessary 
that  the  brig  should  have  a  pilot  on  board  at  the  time ;  but  it 
was  insisted  that  the  protection  under  section  55  extended  to  no 
case  where  the  ship  was  under  no  obligation  to  have  a  pilot  on 
board;  and  it  was  contended,  that  at  the  time  this  injury  was 
done  this  brig  was  under  no  such  obligation.  It  is  upon  this 
latter  point  our  opinion  ib  founded,  and  we  have  had  the  benefit 
of  conferring  with  Lord  Tenterden  upon  the  subject.  By  this 
Act,  all  ships  and  vessels  navigating  and  passing  up  or  down  or 
upon  the  rivers  Thames  or  Medway,  and  the  several  channels, 
creeks,  and  docks  thereof  or  therein,  between  Orfordness,  the 
Downs,  or  Isle  of  Wight,  and  London  Bridge,  are  to  be  conducted 
and  piloted  within  those  limits  (except  as  thereinafter  is  provided) 
by  licensed  pilots,  and  no  other  pilots  or  persons ;  and  the  only 
exception  applicable  to  this  case  was  section  63,  which  gave  an 
exemption  from  penalties  for  removing  a  ship  in  port,  for  the 
purpose  of  entering  into  or  going  out  of  any  dock,  or  for  changing 
its  moorings  ;  and  it  was  urged  in  this  case,  that  at  the  time  in 
question  this  brig  was  merely  changing  her  moorings.  The 
brig  was  loaded  with  fruit  and  wine,  the  former  deliverable  at 
[  «664  ]       Fresh   wharf  or   *Coxe's   quay,   both  in  Thames  Street,   and 

t  The- judgment  of  the  Court  was  affect  the  question  upon  s.  63  (cor- 

not  delivered  till  Trinity  Term.  responding  to  s.  596  (r)  of  the  Act  of 

X  The  parallel  section  of  the  Act  1894),  which  is  the  main  point  in 

of  1894  is  s.  633.     But  the  language  the  case. — R.  C. 
is  different.    That,  however,  does  not 
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considerably  above  the  London  Docks,  the  latter  deliverable  in  M'Intosh 
the  London  Docks.  The  fruit  constituted  the  upper  part  of  the  slade. 
cargo,  and  the  wine  could  not  be  delivered  until  the  fruit  was 
out ;  so  that  unless  the  owners  could  come  to  some  new  arrange- 
ment with  the  persons  who  were  to  have  the  fruit,  Fresh  wharf 
or  Coxe's  quay  was  the  place  to  which  the  ship  should  in  the 
first  instance  have  proceeded,  and  they  had  no  right  to  stop  her 
short  of  one  or  the  other  of  these  places.  It  was  thought  fit, 
however,  to  put  into  the  London  Docks,  and  stop  short  there, 
under  the  chance  that  they  might  be  able  to  come  to  some 
arrangement  with  the  consignees  of  the  fruit,  to  procure  their 
consent  for  discharging  the  fruit  there;  and  upon  being  dis- 
appointed in  that  respect  they  got  a  fresh  pilot,  left  the  docks, 
and  were  proceeding  to  Coxe's  quay  when  the  injury  for  which 
the  action  was  brought  was  committed ;  and,  under  these 
circumstances,  we  are  of  opinion  that  this  brig  was  not  to  be 
considered  as  merely  changing  her  moorings.  It  is  not  necessary 
for  us  to  decide,  whether,  where  a  ship's  cargo  is  deliverable  at 
different  parts  of  the  port  of  London,  and  a  removal  becomes 
necessary  after  she  has  reached  the  place  where  she  is  first  to 
begin  her  delivery,  such  removal  shall  be  deemed  a  change  of 
mooring;  but  our  opinion  is  this,  that  if  a  ship  stops  short 
before  she  reaches  the  place  at  which  she  ought  to  stop,  a 
removal  thence  to  the  place  to  which  she  ought  to  have  gone  in 
the  first  instance  is  not  a  mere  change  of  mooring,  and  is  not 
within  the  exemption  in  question.  This  brig  had  no  right  to 
stop  at  the  London  Docks ;  she  ought  to  have  proceeded,  in  the 
first  instance,  to  Fresh  wharf  or  Coxe's  quay ;  and  when  she  was 
proceeding  thither  from  the  docks  she  was  going  to  what  was, 
properly,  her  original  destination — *she  was  sailing  to  reach  [  *66o  ] 
what  was  her  journey's  end,  and  not  merely  changing  her 
moorings.  For  these  reasons,  we  are  of  opinion  that  the  master 
was  bound,  at  that  time,  to  have  a  pilot  on  board,  and,  conse- 
quently, that  the  owners  are  exempt  from  liability.  The  verdict, 
therefore,  must  be  entered  for  Bobert  and  John  Slade,  and 
against  Voy. 
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[  671  ]  (6  Barn.  &  Cress.  671—680 ;  S.  C.  9  Dowl.  &  By.  731 ;  5  L.  J.  K.  B.  239.) 

A  bill  of  exchange  was  drawn  in  Ireland  upon  the  stamp  required  by 
law,  which  was  less  in  amount  than  the  stamp  required  for  such  a  bill 
drawn  in  England;  but  there  was  nothing  on  the  face  of  the  bill  to 
shew  that  it  had  been  drawn  in  Ireland.  The  holder  in  England  neg- 
lected to  present  it  for  payment,  and  held  it  a  month  after  it  was  due. 
The  acceptor  having  become  bankrupt,  the  holder  applied  for  payment 
to  the  indorser  who  had  paid  it  to  him.  The  latter  refused  to  pay  it, 
alleging  that  the  holder  had  made  it  his  own  by  his  laches.  The  holder 
then  threatened  to  sue  him,  alleging  that  the  bill  was  void,  on  the 
ground  that  it  was  drawn  on  an  improper  stamp.  The  indorser  inspected 
the  bill,  and  finding  that  the  stamp  was  not  that  required  for  a  bill  of 
the  same  amount  drawn  in  England,  but  ignorant  of  the  fact  that  it  had 
been  drawn  in  Ireland,  paid  the  amount  to  the  holder :  Held,  that  this 
was  money  paid  in  ignorance  of  the  fact,  and  there  being  no  laches 
imputable  to  the  party  who  paid  the  money,  t  he  might  recover  it  back 
in  an  action  for  money  had  and  received. 

Assumpsit  for  money  had  and  received.  Plea,  general  issue. 
At  the  trial  before  Lord  Tenterden,  Ch.  J.  at  the  Middlesex 
sittings,  after  Trinity  Term,  1826,  a  verdict  was  found  for  the 
plaintiff  for  1501,  subject  to  the  opinion  of  this  Court  on  the 
following  case : 

The  plaintiff,  who  was  an  attorney,  resident  at  Matlock  in 
Derbyshire,  was  employed  by  the  defendant,  an  attorney,  resident 
in  London,  to  receive  the  rents  of  an  estate  belonging  to  the 
defendant,  situate  near  Matlock.  In  the  course  of  this  employ- 
ment the  plaintiff,  on  the  11th  February,  1826,  having  previously 
received  from  the  tenants  of  the  estate  more  than  the  sum  of  150Z., 
he  inclosed  in  a  letter  of  that  date,  to  the  defendant,  the  following 
Irish  bill  of  exchange  for  15(M.,  in  part  liquidation  thereof : — 

[  G72  ]       £150.  "  Glen  Anne  Mills,  Nov.  24th,  1825. 

"  Three  months  after  date  pay  to  our  order  15(M.  sterling,  in 
London,  value  received. 

"  Mr.  Gerald  Atkinson,  "  Atkinson,  Chenmey, 

Liverpool.  and  Atkinson." 

The  bill  had  several  indorsements,  but  there  was  nothing  in 
those  indorsements  to  shew  that  the  bill  had  been  drawn  or 

t  Compare  London  &  River  Plate  Bank  v.  Bank  of  Liverpool,  '96, 1  Q.  B.  7  ; 
65  L.  J.  Q.  B.  80.— B.  C. 
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indorsed  in  Ireland.  On  the  13th  of  February  the  defendant  Milnbb 
acknowledged  the  receipt  of  the  bill.  The  bill  became  due  on  Duncan. 
the  27th  of  February,  but  was  not  then  presented  for  payment ; 
and  upon  the  20th  of  March  the  defendant  wrote  the  following 
letter  to  the  plaintiff :  "  I  am  sorry  to  acquaint  you  that  the  bill 
for  150Z.  you  sent  me  for  the  rent  has  not  been  honoured.  This 
bill  is  drawn  by  or  in  the  name  of  Atkinson  and  two  other  names 
from  some  mills,  but  the  writing  is  so  bad,  that  I  cannot  make 
the  name  or  the  place  out :  what  am  I  to  do  in  this  ?  "  The 
plaintiff  received  this  letter  on  the  following  day,  and  on  the  same 
day  applied  to  his  immediate  indorsers,  Messrs.  Arkwright  &  Co., 
bankers  at  Wirksworth,  to  take  up  the  bill,  which  they  refused  to 
do,  because  it  had  been  so  long  overheld.  On  the  same  day  the 
plaintiff  wrote  to  the  defendant,  and  informed  him  he  had 
received  the  bill  for  150Z.  from  his  bankers,  Arkwright  &  Go.  of 
Wirksworth,  and  since  the  receipt  of  the  defendant's  letter  had 
applied  to  them  on  the  subject  of  it,  and  they  refused  to  pay 
it  on  the  ground  that  it  had  been  so  long  overheld.  On  the 
25th  of  March  the  defendant  wrote  to  the  plaintiff,  and  said,  it 
was  unnecessary  for  him  (defendant)  to  enter  on  the  subject  of 
supposed  delay,  as  the  bill  was  an  absolute  nullity,  by  being 
drawn  on  a  stamp  of  inferior  value ;  *and  he  requested  the  [  *673  ] 
plaintiff,  with  as  little  delay  as  possible,  to  remit  him  the  amount 
of  the  rent,  in  which  case  he  would  return  the  void  bill.  To  this 
the  plaintiff,  on  the  27th  of  March,  replied,  that  he  had  again 
applied  to  Arkwright  &  Co.,  and  they  had  refused  to  have  any 
thing  to  do  with  the  bill,  because  it  had  been  overheld  for  so 
long  a  time,  and  that  he,  the  plaintiff,  had  directed  his  agent, 
Mr.  Forbes,  to  call  upon  him,  defendant,  and  confer  with  him 
on  the  subject,  and  requested  him  to  shew  Forbes  the  bill.  A 
clerk,  by  the  direction  of  Forbes,  called  on  the  defendant  on  the 
29th  of  March,  and  after  inspecting  the  bill,  said  it  was  drawn 
on  a  4«.  stamp.  On  the  30th  the  defendant  wrote  to  the  plaintiff 
and  informed  him  that  he  declined  presenting  the  illegal  bill  of 
exchange  to  any  person  for  payment,  because  he  might  thereby 
subject  himself  to  a  penalty  as  the  other  parties  on  the  bill  had ; 
and  that  if  his  (plaintiff's)  bankers  still  obstinately  refused  to 
have  any  thing  to  do  with  the  illegal  bill,  he  should  resort  to 
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Milnes  other  means  ;  and  as  his  determination  was  formed,  it  would  be 
Duncan,  better  to  act  on  it  immediately,  and  therefore  desired  the  plaintiff 
to  inform  him  in  the  course  of  a  post  or  two  if  he  (plaintiff) 
would  instruct  Forbes  to  appear  for  him.  Upon  the  3rd  of  April, 
Forbes's  clerk,  by  the  plaintiff's  direction,  again  called  upon  the 
defendant,  and  informed  him  that  he  had  written  to  the  plaintiff, 
and  expected  to  receive  the  amount  of  the  bill  in  a  post  or  two, 
until  which  time  he  requested  no  proceedings  should  be  taken; 
and  on  the  7th  April,  the  same  clerk,  by  the  direction  of  Forbes, 
paid  the  amount  of  the  bill,  and  at  the  time  of  so  paying  it,  a 
second  time  saw  and  inspected  the  bill,  which  the  defendant 
delivered  up  to  him,  and  gave  the  following  receipt :  "  7th  April, 
[  #674  ]  1826,  received  of  James  Milnes,  *Esq.,  by  the  payment  of 
Mr.  Forbes,  his  agent,  two  bank  post  bills,  value  150/.,  for  a  void 
bill  of  exchange  sent  to  me  by  Mr.  Milnes  for  rent."  Up  to  this 
period  the  bill  in  question  had  been  considered  and  treated  by 
both  parties  as  an  English  bill,  but  it  afterwards  turned  out  to 
be  an  Irish  bill,  and  impressed  with  a  proper  stamp  suitable  to 
such  bill.  Upon  the  discovery  of  which,  on  the  12th  of  April, 
the  plaintiff  presented  the  bill  at  Messrs.  Williams  for  payment, 
which  was  refused  by  them.  But  if  it  had  been  presented  when 
it  became  due,  there  were  at  that  time  assets  in  their  hands,  and 
it  would  have  been  paid.  The  acceptor  became  bankrupt  on  the 
20th  of  June,  1826,  which  was  after  the  present  action  had  been 
commenced. 

[After  argument :] 

[  677  ]        Baylby,  J. : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover.  There 
is  no  doubt  as  to  the  rule  of  law  applicable  to  this  case.  If  a 
party  pay  money  under  a  mistake  of  the  law  he  cannot  recover  it 
back.  But  if  he  pay  money  under  a  mistake  of  the  real  facts, 
and  no  laches  are  imputable  to  him  (in  respect  of  his  omitting  to 
avail  himself  of  the  means  of  knowledge  t  within  his  power),  he 

t  The  dicta  in  this  judgment  as  to  Solari  (1841)  9   M.   &   W.   54,    11 

the  effect  of  "  means  of  knowledge  "  L.  J.  Ex.  10 :  and  see  Tounutttd  v. 

are  overruled  by  the  judgments  of  Crowdy  (1860)  8  C.  B.  N.  S.  477,  29 

the  Court  of  Exchequer  in  Kelly  v.  L.  J.  C.  P.  300.— B.  C. 
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may  recover  back  such  money.    In  this  case  the  question  is,      Milnes 

whether  there  was,  on  the  part  of  the  plaintiff,  at  the  time  when      Duncan. 

he  made  the  payment,  ignorance  of  the  true  state  of  the  facts,  or 

any  negligence  imputable  to  him,  in  not  availing  himself  of  the 

means  of  knowledge  within  his  power  ?    The  bill  was  remitted  to 

the  defendant  before  it  was  due.    He  neglected  to  present  it  for 

payment  when  due,  and  held  it  a  month.    In  consequence  of 

that  neglect  the  bill  was  not  paid.     Assuming  that  there  was  no 

defect  in  the  bill  which  rendered  it  void,  but  that  it  was  a  valid 

bill,  the  negligence  of  the  defendant  destroyed  all  right  of  the 

plaintiff  to  recover  against  the  prior  indorsers.     The  situation  of 

the  parties  was  varied  by  this  negligence  of  the  defendant.   On  the 

20th  of  March,  long  after  the  bill  became  due,  he  communicated 

to  the  plaintiff  *that  the  bill  had  not  been  paid.     At  that  time      [  *678  2 

the  defendant  does  not  appear  to  have  been  aware  of  any  infirmity 

in  the  bill.     The  plaintiff  apprised  Arkwright  &  Co.  of  this,  and 

they  refused  to  pay,  on  the  ground  that  the  bill  had  been  held 

over.     The  defendant  then,  for  the  first  time,  insisted  that  the 

bill  was  void,  on  the  ground  that  it  had  an  improper  stamp,  and 

he  refused  to  present  for  payment  what  he  called  the  illegal  bill. 

It  is  quite  cle&r  that  the  defendant  at  that  time  thought  the  bill 

was  improperly  stamped.     The  circumstance  of  his  being  misled 

is  very  strong  evidence  to  shew  that  the  bill  itself  did  not  supply 

to  the  holder  adequate  means  of  knowing  whether  it  was  properly 

stamped  or  not.    Payment  of  the  amount  of  the  bill  was  made 

by  the  plaintiff,  under  the  impression  that  the  bill  was  void. 

That  may  be  collected  from  the  receipt,  which  states  the  payment 

to  have  been  made  in  respect  of  a  void  bill  of  exchange.     The 

defendant  accepted  the  money,  on  the  supposition  that  the  bill 

was  void.     It  afterwards  turned  out  that  the  bill  was  drawn  in 

Ireland,  that  it  had  an  appropriate  stamp,  and,  consequently,  was 

a  valid  bill.    The  money  was  therefore  paid  to  and  received  by 

the  defendant,  under  a  mistake  as  to  a  particular  fact,  viz.  the 

place  where  the  bill  was  drawn.     Then  are  any  laches  imputable 

to  the  plaintiff?     If  it  had  appeared  on  the  face  of  the  bill 

to  have  been  drawn  in  Ireland,  there  would  perhaps  have  been 

laches  on  his  part  in  making  the  payment,  under  an  idea  that 

the  bill  was  drawn  in  England  and  had  an  improper  stamp, 
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Milne*  when  he  might  by  due  inquiry  of  the  prior  indorser  have 
Duncan,  learned  that  the  bill  was  drawn  in  Ireland  and  was  a  valid  bill. 
But  neither  the  date  nor  the  indorsements  were  calculated  to 
raise  in  the  mind  of  any  person  who  saw  the  bill  any  suspicion 
[  *679  ]  that  it  was  drawn  in  Ireland.  All  the  circumstances  were  *as 
much  calculated  to  give  knowledge  to  the  defendant  as  to  the 
plaintiff:  they  did  not  convey  to  the  defendant  or  the  clerk 
of  Mr.  Forbes  any  knowledge  that  the  bill  was  drawn  in  Ireland. 
We  may  fairly  conclude,  therefore,  that  they  did  not  afford 
adequate  means  of  knowledge.  It  seems  to  me,  that  the  plain- 
tiff, at  the  time  when  he  made  the  payment,  had  no  adequate 
means  of  knowing  that  the  bill  was  not  a  void  bill ;  and  that 
being  so,  it  is  quite  clear  that  this  money  was  paid  under  a 
mistake  of  fact,  and  without  any  laches  on  the  part  of  the 
plaintiff,  and  for  these  reasons  I  think  he  is  entitled  to  recover  it 
back. 

Holroyd,  J. : 

I  am  of  the  same  opinion.  In  the  course  of  the  argument  I 
have  entertained  some  doubts,  on  the  ground  that  the  payment 
was  made  and  submitted  to  as  matter  of  right  after  inspection  of 
the  bill.  If  the  money  had  been  paid  after  proceedings  had 
actually  commenced,  I  should  have  been  of  opinion  that,  inas- 
much as  there  was  no  fraud  in  the  defendant,  it  could  not  be 
recovered  back.!  The  defendant  puts  his  right  to  have  the 
amount  paid,  on  the  ground  that  the  bill  was  void  on  account  of 
its  being  on  a  wrong  stamp.  That  was  a  mistake  of  the  fact,  not 
of  the  law,  as  it  would  have  been  if  the  bill  had  been  drawn  in 
England  upon  a  proper  stamp.  It  afterwards  turned  out  that  the 
bill  was  drawn  in  Ireland,  and  that  the  stamp  affixed  to  it  was 
the  right  one.  Then  as  the  plaintiff  paid  the  money  under  the 
impression  that  the  bill  was  drawn  in  England,  and  therefore 
on  an  improper  stamp,  it  was  paid  under  a  mistake  of  a  fact, 
and  I  incline  to  tjiink,  that,  according  to  the  authorities,  he 
may  recover  it  back. 

t  This  didum  is  approved  and  fol-  Fulhum  Vestry,  '95,  1  Q.  B.  399,  402, 
lowed  in  Hamlet  v.  Rivhardson  (1833)  64  L.  J.  Q.  B.  226,  227,  C.  A.— B.  C. 
9  Bing.  644,  647 ;   and  in  Moore  v. 
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The  original  fault  was  with  the  defendant,  for  he  neglected  to  Duncan. 
present  the  bill  for  payment  when  it  became  due.  According  to  '  J 
general  principles,  therefore,  the  loss  ought  to  fall  upon  him.  The 
defendant,  finding  that  the  indorser  refused  to  pay  it,  represented 
to  the  plaintiff  that  it  was  a  void  bill  in  consequence  of  its  not 
having  a  proper  stamp,  and  threatened  to  sue  him.  The  plaintiff 
believing  that  representation  to  be  true,  consented  to  pay  the 
money,  but  it  was  stated  in  the  receipt  that  he  paid  it  in  respect 
of  a  void  bill.  Whether  it  was  valid  or  not,  depended  on  a  fact  of 
which  the  plaintiff  was  at  that  time  ignorant,  viz.  whether  it  was 
drawn  in  England  or  Ireland.  It  is  said  that  he  had  means  of 
knowing  that,  for  he  might  have  inquired  of  the  prior  indorser  ; 
but  there  being  nothing  on  the  face  of  the  bill  to  lead  him  to 
suppose  that  it  was  drawn  in  Ireland,  he  was  not  bound  to  make 
any  inquiry,  and  I  am  of  opinion  that  he  is  entitled  to  recover 
this  money,  on  the  ground  that  it  was  paid  in  ignorance  of 
the  fact. 

Postea  to  the  plaintiff. 
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PETER  v.  KENDAL  and  Another. 

(6  Barn.  &  Cress.  703—712;  S.  C.  5  L.  J.  K.  B.  282.) 

[  703  ]  The  owner  of  a  ferry  demised  it  to  A.  by  parol  at  a  certain  annual 

rent.  The  latter,  at  the  end  of  a  few  weeks,  finding  it  unprofitable, 
proposed  to  become  the  servant  of  the  former  as  boatman,  and  to  account 
to  him  for  all  money  received  from  passengers,  upon  being  allowed  fixed 
daily  wages.  This  was  assented  to  by  the  owner  of  the  ferry,  and  A. 
became  his  servant,  and  received  the  stipulated  wages :  Held,  that  there 
was  a  surrender  of  A.'s  interest  in  the  ferry  by  act  and  operation  of  law. 

In  an  action  on  the  case  for  the  disturbance  of  a  ferry,  it  is  sufficient 
for  the  plaintiff  to  prove  that  he  was  in  possession  of  the  ferry  at  the 
time  when  the  cause  of  action  arose.  It  is  not  necessary  for  the 
plaintiff  to  allege  in  his  declaration,  or  to  prove  at  the  trial,  the  payment 
of  any  specified  sum  for  passage  money. 

Neglect  of  duty  on  the  part  of  the  owner  of  the  ferry  is  no  answer  to 
the  action,  although  the  Crown  may,  on  that  ground,  repeal  the  grant 
by  scire  facias  or  quo  warranto. 

The  owner  of  a  ferry  must  have  a  right  to  use  the  land  on  both  sides 
of  the  water  for  the  purpose  of  embarking  and  disembarking  his  pas- 
sengers, but  he  need  not  have  any  property  in  the  soil  on  either  side.t 

Quare,  "Whether  a  ferry  can  be  demised  without  deed  ? 

This  was  an  action  on  the  case  for  the  disturbance  of  a  ferry. 
The  declaration  stated  that  the  plaintiff  was  lawfully  possessed 
of  a  certain  ancient  ferry  over  a  certain  river,  from  a  place  called 
Rock,  otherwise  Black  Bock,  in  the  parish  of  Saint  Minver,  in 
the  county  of  Cornwall,  to  Padstow,  in  the  same  county,  and 
from  Padstow  to  the  said  place  called  Bock,  &c.,  for  carrying  and 
conveying  within  the  said  ferry  all  passengers  and  other  persons 
having  occasion  for  the  same,  and  the  horses  and  goods  of  all 
such  passengers  and  persons,  *from,  &c,  to,  &c,  in  boats  kept  by 
[  *704  ]  and  by  the  authority  of  the  plaintiff  there  for  that  purpose,  taking 
for  the  same  certain  reasonable  freights  and  ferryages  to  the 
said  plaintiff  in  that  behalf  due  and  of  right  payable ;  that 
defendants  wrongfully  carried  divers  passengers,  &c.  for  hire  in  a 
certain  boat  over  and  across  the  river  where  plaintiff  had  such 
ferry,  and  upon  the  said  ferry,  whereby  the  plaintiff  lost  great 
gains  and  profits,  and  was  disturbed  in  his  possession  of  the 
ferry.  The  second  count  stated  the  wrongful  carrying  to  be  in  a 
boat  of  the  defendant's,  and  near  to  the  said  ferry  of  the  plaintiff. 
At  the  trial  before  Gaselee,  J.  at  the  Bodmin  Assizes,  July,  1826, 
it  appeared  that  by  copy  of  a  court  roll  of  the  manor  of  Penmaine 

t  Norton  v.  Cubit*  (1862)  12  C.  B.      in  Ex.  Ch.  13  C.  B.  N.  S.  864. 
N.  S.  32,  31  L.  J.  C.  P.  246,  affirmed 
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of  the  28th  December,  1748,  Humphrey  Arthur,  one  of  the       Peteb 

*  Cm 

customary  tenants,  surrendered  one  moiety  of  the  passage  from  Kendal. 
Black  Rock,  within  the  parish  of  Minver,  in  the  county  of  Corn- 
wall, parcel  of  the  customary  lands  of  the  said  manor,  and  part 
of  the  ancient  duchy  of  Cornwall,  with  all  its  rights,  &c,  together 
with  one  boat,  &c,  upon  condition  that  Joseph  Peter  might  be 
admitted  tenant  for  the  same,  to  him,  his  heirs  and  assigns  for 
ever,  according  to  the  custom  of  the  said  manor.  The  admission 
of  Peter  upon  this  surrender,  and  his  admission  to  the  other 
moiety  upon  the  surrender  of  Anne  Arthur,  were  also  proved ; 
and  it  was  shewn  that  the  plaintiff  was  grandson  of  Joseph  Peter, 
the  surrenderee,  and  was  possessed  of  the  ferry,  with  a  horse 
boat,  and  small  boat,  which  carried  passengers  from  different 
points  on  the  Saint  Minver  side  to  the  quay  at  Padstow,  or  to  the 
beach  above  or  below  the  town,  according  as  the  tide  served. 
The  land  on  the  Saint  Minver  side  is  within  the  duchy  manors, 
but  on  the  Padstow  side  the  land  belonged  to  different  private 
♦persons.  At  Christmas,  1825,  the  plaintiff  entered  into  a  verbal  [  *705  ] 
agreement  to  let  the  ferry  to  Brown  for  a  year,  for  141. ;  but  a 
few  weeks  afterwards,  Brown  finding  it  unprofitable,  it  was 
agreed  that  the  plaintiff  should  take  the  earnings,  and  allow  him 
1«.  9d.  a  day;  and  he  continued  the  boatman  of  the  plaintiff 
under  this  agreement,  and  accounted  to  him  for  all  he  received, 
and  was  allowed  the  stipulated  sum  per  day.  The  defendant 
Kendal,  who  had  for  ten  years  rented  the  ferry  in  conjunction 
with  Brown,  began  in  February,  1826,  to  ply  with  his  boat  to 
carry  passengers  across  the  river.  He  never  made  any  charge, 
but  received  what  the  passengers  chose  to  give  him.  Upon  this 
evidence,  it  was  contended  by  the  defendant's  counsel  that  the 
plaintiff,  by  reason  of  the  demise  to  Brown,  was  out  of  possession, 
and  that  the  action  ought  therefore  to  have  been  brought  in  the 
name  of  Brown.  Secondly,  that  there  could  not  by  law  be  a 
ferry  unless  the  owner  had  the  right  of  soil  on  both  sides  of  the 
water;  and  in  support  of  that  position,  Saville,  11,  pi.  29,  was 
cited,  where  it  is  said  to  have  been  held  for  law  in  the  Exchequer 
Chamber,  "  that  a  ferry  is  in  respect  of  the  landing-place,  and 
not  of  the  water ;  that  the  water  may  belong  to  one,  and  the 
ferry  to  another  ;  and  that  in  every  ferry  the  land  on  both  sides 


Ok 
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Peter  of  the  water  ought  to  belong  to  the  owner  of  the  ferry,  for  other- 
Kendal.  wise  he  cannot  land  on  the  other  side."  Thirdly,  that  the  ferry 
was  not  shewn  to  have  a  legal  origin  either  by  customary  grant 
or  prescription,  the  duchy  having  been  in  the  Crown  within  the 
time  of  legal  memory,  and,  therefore,  that  the  allegation  that  this 
was  an  ancient  ferry  was  not  made  out.  The  learned  Judge 
[  *706  ]  thought  that  this  being  a  possessory  *action,  the  plaintiff  had 
made  out  a  sufficient  case  to  go  to  the  jury ;  but  on  these  points 
he  reserved  liberty  to  the  defendant  to  move  to  enter  a  nonsuit 
in  the  event  of  a  verdict  being  found  for  the  plaintiff.  On  the 
part  of  the  defendant  it  was  then  proved  that  until  the  opposition 
boat  had  been  set  up,  the  ferry  had  been  badly  served ;  that  the 
public  sustained  much  inconvenience,  and  private  boats  had 
often  put  passengers  across  in  consequence  of  the  neglect;  and 
that  the  fare  formerly  taken  was  Id.,  but  that  now  2d.  was 
claimed  and  paid.  The  learned  Judge  told  the  jury,  that  although 
there  appeared  to  have  been  great  neglect,  for  which  the  plaintiff 
might  have  been  liable  to  an  action,  yet  as  it  was  admitted  there 
was  no  abandonment  of  the  ferry,  the  plaintiff  was  entitled  to 
recover.  The  jury  having  found  a  verdict  accordingly  with  1*. 
damages,  a  rule  nisi  was  obtained  for  a  nonsuit,  on  the  grounds 
that  the  action  ought  to  have  been  brought  by  Brown  ;  and  that 
there  was  no  proof  that  the  ferry  was  an  ancient  ferry  ;  or  for  a 
new  trial  on  the  ground  that  the  facts  proved  on  the  part  of  the 
defendant  were  an  answer  to  the  action. 

Carter  and  Coleridge  now  shewed  cause  : 

The  action  was  properly  brought  in  the  name  of  the  plaintiff ; 
for  although  an  agreement,  by  which  Brown  was  to  have  rented 
the  ferry,  once  existed,  it  had  been  abandoned  before  the  com- 
mitting of  the  act  complained  of.  Brown  proposed  to  become 
the  servant,  instead  of  the  tenant  of  the  plaintiff,  and  the  latter 
assented  to  the  proposal  made.  The  relation  of  master  and 
servant  was,  therefore!  substituted  for  that  of  landlord  and 
[  *707  ]  tenant ;  and  *the  plaintiff,  with  the  assent  of  Brown,  became 
again  possessed  of  the  ferry,  and  all  profits  arising  therefrom ; 
that  operated  as  a  surrender,  by  act  and  operation  of  law,  of 
Brown's  interest  in  the  ferry.    Then  it  is  said,  that  a  legal  origin 
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of  the  ferry  was  not  shewn  by  the  Court  rolls ;  and  that  no  origin  Peter 
by  prescription  could  be  shewn,  because  the  duchy  had  been  in  Kendal. 
the  Crown  within  the  time  of  legal  memory,  and  that  the 
franchise,  if  existing  before,  was  then  merged.  But  this  is  a 
mere  possessory  action  for  the  disturbance  of  a  franchise,  and 
as  against  a  wrong-doer  the  plaintiff  was  bound  only  to  prove 
a  possessory  title :  Blissett  v.  Hart .t  Assuming  that  it  was 
necessary  to  shew  a  prescriptive  title,  it  ought  after  so  long  an 
usage  to  be  presumed ;  for  although  at  the  trial  it  appeared  that 
within  the  time  of  legal  memory  the  Duchy  of  Cornwall  was  in 
the  Crown,  yet  the  franchise  was  not  merged,  for  there  is  a 
distinction  between  franchises,  which,  if  not  granted  to  a  subject, 
the  King  would  have  in  himself  as  waif,  estray,  wreck,  &c,  and 
those  which  a  common  person  may  have  by  grant  or  prescription, 
but  the  King  by  prerogative  would  not  have,  as  warren,  fair, 
market  with  toll,  &c.  If  the  former  come  to  the  Crown,  they 
are  extinguished ;  but  if  the  latter  come  to  the  Crown,  they 
remain  in  esse,  and  are  not  extinct.  For  if  the  King  should  not 
have  them  by  this  means,  they  would  be  lost :  Heddy  v.  Wheel- 
home.l  A  ferry  is  a  liberty  by  prescription  on  the  King's  grant 
to  have  a  boat  for  passage  upon  a  great  stream,  for  carriage  of 
horses  and  men  for  reasonable  toll.§  It  is  not  a  franchise, 
therefore,  which  the  King  would  have  *in  himself,  if  not  granted  [  *708  ] 
to  a  common  person,  and,  therefore,  it  is  not  merged.  Then  as 
to  the  objection,  that  the  owner  of  the  ferry  has  not  the  soil  on 
both  sides  the  river,  the  case  cited  from  Saville,  pi.  11,  is  not 
law.  It  is  clearly  sufficient  for  the  owner  of  the  ferry  to  have 
a  right  to  embark  and  to  disembark  passengers  on  both  sides, 
which  is  a  mere  easement  on  the  soil  of  another.;!  Lastly,  the 
neglect  of  the  plaintiff  did  not  destroy  his  right  to  the  ferry, 
although  it  might  be  a  ground  for  a  repeal  of  the  franchise  by 
scire  facias  or  quo  warranto. 

Manning,  contra  : 

The  demise  to  Brown  could  not  be  surrendered  without  a  note 
in  writing  under  the  Statute  of  Frauds,  29  Car.  II.  c.  8,  s.  8. 

t  Willes's  Rep.  508.  §  Termes  de  la  Ley,  338. 

X  Cro.  Eliz.  591.  ||  11  R.  R.  401  (12  East,  334,  m.). 
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peteb  (Batley,  J. :  This  being  an  incorporeal  hereditament,  would 

Kendal.     no*  the  demise  be  void  not  being  by  deed  ?) 


No  objection  was  taken  to  the  sufficiency  of  the  demise  at  the 
trial ;  the  plaintiff  chose  to  rely  on  the  subsequent  abandonment 
of  the  contract  of  letting.  If  the  plaintiff  had  confined  his 
evidence  to  the  possession  of  himself  and  his  ancestors,  perhaps 
the  Court  would  not  have  enquired  into  the  origin  of  the  grant ; 
but  here  it  appeared  that  the  plaintiff  claimed  not  by  prescription, 
but  by  a  customary  grant.  It  was,  therefore,  necessary  to  shew 
that  this  was  a  customary  tenement,  grantable  in  the  mode  in 
which  it  is  stated  to  have  been  granted.  Besides  which,  the 
possessions  of  the  duchy  being  inalienable,!  such  a  conveyance 
unexplained  is  an  evasion  of  the  statutory  grant  of  11  Edw.  III. : 
[  *709  ]  Sutton  Pool  case.  J  This  *grant  being  within  the  period  of 
legal  memory,  the  franchise  contended  for  must  have  merged  in 
the  Crown,  which  puts  an  end  to  any  title  by  prescription  or  by 
custom.  The  forfeiture  of  the  franchise  by  negligence  might  not 
only  have  formed  the  subject  of  a  scire  facias,  but  might  have 
been  enquired  into  by  quo  warranto :  Maidenhead  Quo  Warranto^ 
a  proceeding  which  supposes  the  party  is  not  legally  in  possession. 
Next,  there  can  by  law  be  no  good  franchise  of  a  ferry,  unless  the 
owner  has  the  property  in  the  soil  on  both  sides  of  the  water. 
That  was  decided  in  the  case  referred  to  in  Saville,  and  the 
decision  is  adopted  by  Lord  C.  B.  Comyn  in  his  Digest,  tit. 
Piscary  (B).  Again,  under  the  woi'ds  "certain  reasonable 
freights  and  ferry  ages,"  the  plaintiff  was  bound  to  shew  that 
some  fixed  and  determinate  payments  were  made ;  whereas  here, 
not  only  was  there  no  evidence  of  a  fixed  and  determinate  sum, 
but  the  existence  of  such  a  claim  was  negatived  by  the  evidence, 
which  shewed  not  a  fixed,  but  a  fluctuating  payment. 

Baylby,  J. : 

I  think  this  case  does  not  admit  of  any  doubt.  The  first 
objection  is,  that  the  plaintiff  was  out  of  possession,  and  that  this 
action  ought  to  have  been  brought  by  Brown,  who  was  entitled 

+  See  the  Prince's  case,  8  Co.  Bep.      B.  B.  at  p.  724  (Wightw.  149). 
1 ;  Mann.  Exch.  Pract.  373.  §  Palmer,  76,  86. 

t  A. -(J,  v.  Mayor  of  Plymouth,  12 
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to  possession  as  tenant  under  the  demise.     To  that  there  is  a       peter 

very  satisfactory  answer.     It  appeared  at  the  trial,  that  when      Kendal. 

Brown  found  out  that  he  could  not  keep  the  ferry  at  14Z.  per 

annum,  he  said  to  the  plaintiff,  Will  you  allow  me  to  be  your 

servant?    They  settled  afterwards  upon  that  Mooting,  and  Brown       [  *710  ] 

became  the  servant  instead  of  the  tenant  of  the  plaintiff,  and  the 

latter  received  the  profits  of  the  ferry,  and  paid  Brown  wages 

for  his  services  as  boatman.     A  new  relation  which,  in  regard  to 

this  property,  was  wholly  inconsistent  with  that  of  landlord  and 

tenant,  then  took  place,  with  the  consent  of  both  parties.     That 

operated  as  a  surrender,  by  operation  of  law,  of  the  tenant's 

interest  in  the  ferry.     It  was  next  objected,  that  the  evidence 

did  not  shew  this  to  be  an  ancient  ferry,  either  by  customary 

grant  or  prescription.     The  present  plaintiff  was  proved  to  be  in 

possession.    It  seems  to  me  that  it  was  not  necessary  to  prove 

the  copy  of  the  court-roll ;  it  was  quite*  sufficient  to  support  this 

action,  to  prove  that  the  plaintiff  was  in  possession  of  the  ferry 

and  it  was  shewn  that  the  ferry  had  existed  for  a  long  period 

of  time.    It  is  then  said  that  the  neglect  of  the  plaintiff  has 

destroyed  his  right  to  the  ferry.   I  am  of  opinion  that  that  neglect 

does  not,  ipso  facto,  destroy  the  right  to  the  franchise.     The 

proceeding  by  quo  warranto  supposes  the  party  in  actual,  though 

not  in  legal  possession,  and  therefore  judgment  of  ouster  is 

necessary  to  dispossess  him.     In   the  case  of  an  abuse  of  a 

franchise  by  negligence,  the  Crown  may  repeal  the  grant  by  scire 

facias  or  quo  warranto,  and  may  vest  it  in  some  other  person,  if 

that  is  thought  necessary.     But  mere  negligence  in  the  party  in 

whom  the  ferry  is  vested  does  not  destroy  the  right.     Then  it  is 

said  that  this  is  not  a  good  ferry,  because  the  land  on  both  sides 

does  not  belong  to  the  owner  of  the  ferry.    I  am  of  opinion,  that 

it  is  not  necessary  that  the  owner  of  a  ferry  should  have  the 

property  in  the  soil  on  either  side.     He  must  have  a  right  to 

land  upon  both  sides,  *but  he  need  not  have  the  property  in  the      [  *7ii  ] 

soil  on  either.     It  is  sufficient  if  the  landing-place  be  in  a  public 

highway.     This  is  perfectly  consistent  with  the  principle  laid 

down  in  Saville.     That  principle  is,  that  a  ferry  is  in  respect  of 

the  landing-place,  and  not  of  the  water.    But  I  cannot  agree  to 

what  is  stated  as  a  conclusion  resulting  from  that  principle, 
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Peteb  "  that  every  owner  of  a  ferry  must  have  the  land  on  both  6ides 
Kendal,  of  the  water,  for  otherwise  he  cannot  land."  The  reason  given 
for  his  having  the  property  in  the  soil  is  insufficient,  for  he  may 
have  a  right  to  land  on  both  shores  without  having  any  property 
in  the  soil  of  either.  The  original  owner  of  the  land  may  have 
granted  the  soil  of  it,  and  reserved  out  of  the  grant  to  himself, 
his  heirs,  and  assigns,  the  right  of  using  the  land  on  both  sides 
for  the  purpose  of  embarking  and  disembarking  passengers.  I 
think  also,  that  it  was  not  necessary  for  the  plaintiff  to  allege  in 
his  declaration  the  payment  of  any  specific  sum  for  passage 
money,  and  what  need  not  be  alleged  need  not  be  proved.  This 
rule  must  therefore  be  discharged. 

Holroyd,  J. : 

I  think  that  what  is  laid  down  in  Saville  is  not  law  to  the 
extent  to  which  it  is  there  stated.  The  owner  of  the  ferry  must, 
as  incident  to  the  ferry,  have  such  right  to  use  the  land  on  both 
sides  as  to  enable  him  to  embark  and  disembark  his  passengers ; 
but  he  need  not  for  that  purpose  have  any  property  in  the  soil. 
It  is  sufficient  if  he  has  a  right  to  use  the  land  for  all  the  purposes 
of  his  ferry.  That  is  a  right  to  use  the  land  of  another  for  a 
particular  purpose,  and  is  an  incorporeal  hereditament.  I  think, 
also,  that  it  was  not  necessary  for  the  plaintiff  to  produce  the 
[  '"12  ]  Court  rolls ;  it  *was  sufficient  to  prove  possession  and  enjoyment 
of  the  ferry. 

Littledale,  J.  concurred. 

Rule  discharged. 
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CHAELES  LORD  SOUTHAMPTON   and 
J.   DRUMMOKD   v.  BROWN.f 

(6  Barn.  &  Cress.  718—720 ;  S.  C.  5  L.  J.  K.  B.  252.) 

Where,  by  indenture  between  A.  and  B.  of  the  first  part,  C.  of  the 
second  part,  and  D.  of  the  third  part,  A.  and  B.  did,  with  the  assent  of 
C,  demise  to  D.  for  years,  yielding  and  paying  a  certain  rent  to  E.  and 
the  heirs  of  his  body,  and  D.  covenanted  with  A.  and  B.  and  E.  to  pay 
the  rent,  and  to  repair,  &c. :  Held,  that  E.  could  not  join  with  A.  and 
B.  in  an  action  of  covenant  against  D.  for  non-payment  of  rent  and  not 
repairing. 

Covenant.  The  declaration  stated,  that  by  indenture  made 
on,  &c.  at,  &c.  between  J.  Drummond  and  C.  Drummond  in  his 
lifetime  (whom  plaintiffs  have  survived),  of  the  first  part;  the 
Dowager  Baroness  Southampton,  then  guardian  of  G.  Lord 
Southampton  (plaintiff),  of  the  second  part;  and  defendant,  and 
one  6.  B.  of  the  third  part.  J.  D.  and  G.  D.,  since  deceased, 
with  the  assent  of  Lady*  Southampton,  did  demise  to  defendant 
and  6.  B.  certain  premises  therein  mentioned,  liabendum  for 
twenty-one  years,  reddendo  unto  the  said  Charles  Lord 
Southampton,  and  the  heirs  male  of  his  body,  and  for  default 
of  such  issue,  unto  such  other  person  or  persons  as  for  the  time 
being  should  be  entitled  to  the  remainder  or  reversion  of  the 
same  premises,  expectant  on  the  determination  of  the  said  demise 
during  the  residue  of  the  said  term,  a  certain  yearly  rent ;  and 
defendant  and  G.  B.  did  severally  covenant  and  agree  with 
C.  Lord  Southampton,  and  with  J.  D.  and  C.  D.,  and  the 
survivor,  and  the  heirs  of  the  survivor,  that  they  would  pay 
the  said  yearly  rent  unto  the  said  C.  Lord  Southampton,  &c. 
(according  to  the  reddendo),  covenants  to  repair,  &c.  Breach, 
non-payment  *of  rent,  and  not  repairing.    Demurrer  and  joinder. 

Comyn  in  support  of  the  demurrer : 

There  are  some  old  authorities  which  tend  to  shew  that  a 
reservation  of  rent  to  the  person  entitled  to  the  reversion  is  good. 
But  here  there  is  no  averment  that  Lord  Southampton  is  within 
the  reddendo  as  reversioner.  The  only  right  of  action  shewn 
by  the  declaration  is  in  J.  Drummond,  the  surviving  lessor. 
Lord  Southampton  is  not  a  party  to  the  indenture,  and  clearly 

t  Chnterfield,  &c.t  Colliery  Co.  v.  Hawkins  (I860)  3  H.  &  C.  677. 
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Lord  South- 
ampton 

r. 
Brown. 


ought  not  to  have  been  made  a  plaintiff:  Berkeley  v.  Hardy f t 
Oates  v.  Frith, I  Surry  v.  Cole,§  Frontin  v.  StiiaU^  2  Preston  on 
Conveyancing,  184. 


Campbell,  contra  : 

There  would  be  little  difficulty  in  shewing  that  a  reservation  to 
a  stranger  is  good.  It  may  not,  in  that  case,  be  strictly  speaking 
rent ;  but  the  covenant  to  pay  is  good,  and  may  be  the  foundation 
of  an  action.  The  real  difficulty  arises  from  Lord  Southampton 
being  joined  as  a  plaintiff  together  with  the  surviving  lessor. 
The  case  of  Berkeley  v.  Hardy  is  by  no  means  decisive  of  this,  foi 
the  principal  ground  of  that  decision  was  that  no  interest  passed 
to  Hardy  under  the  supposed  demise.  If  Lord  Southampton 
were  a  mere  stranger,  it  would  be  an  answer  to  the  action  ;  but 
he  is  rather  in  the  nature  of  a  lessor. 


Bayley,  J. : 

Upon  the  face  of  this  lease  we  are  not  at  liberty  to  presume 

[  *720  ]      that  any  interest  passed  except  from  *J.  and  C.  Drummond. 

Lord  Southampton  is  a  stranger  to  the  indenture,  and  cannot 

join  in  any  action  for  non-performance  of  the  covenants  contained 

in  it. 

Jttdgment  for  the  defendant. 


t  29  R.  R.  261  (5  B.  &  C.  355). 
X  Hob.  130,  151. 


§  Latch.  255. 

||  2  Str.  705;  2  Ld.  Raym.  1418. 
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K.   B.    MICHAELMAS  TERM. 


JOHN   DODDS  axd  Others  v.  RICHARD 
EMBLETON.f 

(9  Dowl.  &  By.  27—29  ;  S.  C.  5  L.  J.  K.  B.  65.) 

The  master  of  a  vessel  having  on  board  a  licensed  pilot  appointed 
by  the  Trinity-House  of  Newcastle-upon-Tyne,  under  the  Local  Act, 
41  Geo.  HE.  c.  86,  s.  6,  is  not  entitled  to  the  protection  of  the  55th  section 
of  the  General  Pilot  Act,  6  Geo.  IV.  c.  1254 

Case  for  damage  sustained  by  the  plaintiffs,  as  owners  of  a 
vessel  called  The  Atlantic,  in  consequence  of  that  vessel  having 
been  run  down  in  the  river  Tyne,  by  a  ship  called  The  George  (a 
British  vessel),  owned  by  the  defendant,  through  the  negligence 
and  mismanagement  of  the  defendant's  master  and  crew.  At 
the  last  Assizes  for  the  county  of  Newcastle,  before  Park,  J., 
it  appeared  in  evidence,  that  at  the  time  when  the  accident 
happened  which  occasioned  the  injury  complained  of,  there  was 
on  board  the  defendant's  vessel,  a  pilot  duly  licensed  by  the 
Trinity  House  at  Newcastle-upon-Tyne,  in  pursuance  of  the 
Local  Pilot  Act,  41  Geo.  III.  c.  86,  s.  6,  and  therefore  it  was 
contended  *on  the  part  of  the  defendant,  that  he  was  not  liable 
for  the  damage  sought  to  be  recovered,  inasmuch  as  he  was 
entitled  to  the  protection  of  the  General  Pilot  Act,  6  Geo.  IV. 
c.  125,  8.  55.  The  learned  Judge  reserved  the  point,  and  the 
plaintiffs  had  a  verdict,  with  liberty  to  the  defendant  to  move 
to  enter  a  nonsuit. 

Holt  now  moved  accordingly : 

The  case  turns  upon  the  two  Acts  of  Parliament,  41  Geo.  III. 
c.  86,  which  is  the  Newcastle-upon-Tyne  Trinity  House  Pilot  Act, 
and  the  6  Geo.  IV.  c.  125,  which  is  the  General  Pilot  Act ;  and 
the  question  is,  whether  upon  the  construction  of  these  two  Acts 


t  Followed  in  Tyne  Improvement 
Commissioners  v.  General  Steam  Navi- 
gation Co.  (1866)  L.  K.  2  Q.  B.  65, 
36  L.  J.  Q.  B.  22.  And  see  The 
Merchant  Shipping  Act,  1894  (57  & 
58  Vict.  c.  60),  s.  603,  which  con- 

R.R. — VOL.  XXX. 


tin  lies,  subject  to  regulations  of  the 
Board  of  Trade,  Ac.,  compulsory 
pilotage  where  compulsory  before. — 
K.  C. 

X  See  now  s.  633  of  the  Merchant 
Shipping  Act,  1894.— R.  C. 
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DoDDfi  taken  together,  the  defendant  having  a  licensed  pilot  on  board, 
Embleton.  in  pursuance  of  the  local  Act,  is  not  within  the  protection  of 
section  55  of  6  Geo.  IV.  c  125.  That  section  declares,  "  that  no 
owner  or  master  of  any  ship  shall  be  answerable  for  any  loss  or 
damage  which  shall  happen  to  any  person  from  any  neglect, 
default,  incompetency,  or  incapacity  of  any  licensed  pilot,  so  long  • 
as  such  pilot  shall  be  duly  qualified,  or  so  long  as  no  qualified 
pilot  shall  have  offered  to  take  charge  thereof."  By  the  41  Geo.  III. 
c.  86,  s.  6,  the  Trinity  House  of  Newcastle-upon-Tyne  is  authorised 
to  appoint  licensed  pilots  for  the  navigation  of  the  river  Tyne  and 
port  of  Newcastle,  and  it  was  proved  that  on  the  occasion  in 
question,  there  was  on  board  the  defendant's  vessel,  a  pilot  duly 
licensed  under  that  Act.  It  is  admitted,  that  the  6th  section 
alone  of  the  local  Act  might  not  perhaps  protect  the  defendant, 
because  it  may  be  said  that  it  was  optional  whether  he  would 
take  a  pilot  on  board  or  not,  and  that  the  protection  given  by  the 
General  Pilot  Act,  was  only  given  where  it  is  compulsory  to  take 
a  pilot ;  but,  upon  adverting  to  the  6th  section  of  the  General 
Pilot  Act,  it  will  be  found,  that  the  Trinity  Houses  of  Hull  and 
Newcastle  are  to  appoint  pilots,  under  the  General  Pilot  Act,  in 
the  same  manner  as  the  Corporation  of  the  Trinity  House  of 
Deptford,  Dover,  Deal,  Isle  of  Thanet,  Cinque  Ports,  &c. ;  and 
[  *29  ]  section  55  of  the  same  Act,  *affords  the  protection  now  contended 
for,  in  the  words  already  referred  to.  It  is  true,  indeed,  that  by 
section  89,+  an  exception  is  made  in  favour  of  particular  juris- 
dictions and  districts;  but  this  is  for  the  purpose  merely  of 
preserving  their  franchises,  and  does  not  take  from  masters  of 
ships  who  receive  licensed  pilots  on  board,  the  protection  of  the 
55th  section,  which  it  is  submitted  overrides  the  local  Act. 

t  Which  enacts,  "  That  nothing  in  House  of  Deptford  Strond,   within 

this  Act  shall  extend  to  the  taking  any  ports  having  separate  jurisdic- 

away,    abridging,     defeating,     im-  tion  in  matters  of  pilotage,  under 

peaching,    or   interrupting    of   any  any  Act  of  Parliament  or  charter, 

grants,  liberties,  franchises,  or  pri-  or  to  alter  or  repeal  any  provisions 

vileges,  heretofore  granted  by  any  contained   in   any  Act  or  Acts  of 

charters  or  Acts  of   Parliament  to  Parliament  as  to  pilots  or  pilotage, 

the  pilots  of  the  Trinity-House  of  within  the  limits  prescribed  by  any 

Kingston-upon-Hull,  or  the  Trinity-  Act  or  Acts  relating  to  pilotage  for 

House  of  Xewcastle-upon-Tyne,  or  such  ports,  or  to  the  burthen  of  vessels 

to  give  any  authority  to  the  Trinity-  navigating  to  or  from  such  ports. " 
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Abbott,  Ch.  J. :  Dodds 

.  r. 

We  are  of  opinion  that  the  provision  contained  in  the  General  Embletox. 
Pilot  Act,  6  Geo.  IV.  c.  125,  s.  55,  does  not  extend  to  the  case  of 
a  ship  having  on  board  a  pilot  licensed  by  the  Trinity  House  of 
Newcastle-upon-Tyne,  and  therefore  that  this  defendant  was  not 
protected  from  liability  for  the  damage  sought  to  be  recovered  in 
this  action. 


The  other  Judges  concurred. 


Rule  refused. 


M'CDLLOCH  v.  DAWES  and  Another,  Executors         182«- 

_  '  Nov.  11. 

of  ,   Deceased. 


(9  Dowl.  &  Ry.  40—43 ;  S.  C.  5  L.  J.  K.  B.  56.) 

Where  one  of  two  joint  executors  was  applied  to  for  payment  of  a 
debt  of  his  testator's,  who  had  been  dead  20  years,  and  as  against  whom 
the  debt  was  barred  by  the  Statute  of  Limitations,  and  said,  "  I  believe 
the  debt  is  a  just  one,  and  has  never  been  paid.  I  should  be  happy  to 
serve  you  in  the  matter  if  I  could,  but  I  cannot  do  any  thing  without 
the  consent  of  the  (testator's)  family : "  Held,  in  an  action  against  both 
the  executors,  that  there  was  no  such  acknowledgment  of  the  debt,  as 
took  the  case  out  of  the  Statute  of  Limitations,  as  against  them ;  there 
being  no  promise,  express  or  implied,  to  pay  the  debt. 

Assumpsit  upon  the  money  Qounts,  averring  promises,  first  by 
the  testator  in  his  life-time,  and  secondly,  by  the  defendants,  as 
his  executors,  since  his  death.  Pleas,  first,  non  assumpsit;  and 
second,  the  Statute  of  Limitations.  Issues  thereon.  At  the  trial 
before  Abbott,  Ch.  J.,  at  the  London  adjourned  sittings  after  last 
Term,  the  case  was  this.  *  The  debt  which  the  plaintiff  sought  to 
recover,  was  incurred  by  the  testator  in  the  year  1796.  The 
testator  died  in  the  year  1804.  The  defendants  were  his  executors, 
but  Dawes  had  taken  the  most  active  part  in  the  arrangement  of 
his  affairs.  It  was  admitted  that,  as  to  the  testator,  the  debt  was 
barred  ;  the  question  was,  whether  there  had  been  such  a  promise 
to  pay  it  by  the  defendant  Dawes,  within  six  years  of  the  action 
brought,  as  would  be  binding  upon  both  the  defendants,  and  take 
the  case  out  of  the  statute.     Upon  this  point  it  appeared,  that 

33—2 


[40] 
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M'Culloch  shortly  before  the  action  was  brought,  the  plaintiff  called  upon 
Dawkb.  the  defendant  Dawes,  stated  his  claim  upon  the  testator's  estate, 
and  expressed  a  hope  that  the  executors  would  see  it  settled. 
Dawes  admitted  that  the  debt  was  a  just  one,  and  that  it  had 
never  been  paid;  and  said  he  should  be  happy  to  serve  the 
plaintiff  in  the  matter  if  he  could,  but  that  he  could  not  do 
anything  without  the  consent  of  the  (testator's)  family.  The 
Lord  Chief  Justice  was  of  opinion,  that  this  was  not  such  a 
personal  acknowledgment  of  the  debt,  or  promise  to  pay  it,  as 
would  take  tne  case  out  of  the  statute,  and  therefore  non-suited 
the  plaintiff. 

E.  Lawes  now  moved  to  set  aside  the  nonsuit,  and  for  a  new 
trial : 

Except  for  the  Statute  of  Limitations,  the  defendants,  as 
executors,  were  both  legally  liable  to  the  payment  of  the  plaintiff's 
[  **i  ]  debt :  if,  therefore,  there  is  *such  an  acknowledgment  of  the 
debt  and  promise  to  pay  it  by  one,  as  bars  the  statute  quoad  him, 
and  makes  him  still  liable,  that  will  support  the  action  against 
both.  Here,  there  was  an  express  acknowledgment  by  Dawes, 
that  the  debt  was  still  owing,  which  was  evidence  of  a  promise  on 
his  part  to  pay  it,  and  his  reference  to  the  testator's  family  made 
no  difference ;  because,  when  he  admitted  the  existence  of  the 
debt,  his  legal  liability  to  pay  it  immediately  revived,  and  the 
law  will  imply  a  promise  to  discharge  that  liability.  If  so,  his 
admission,  and  the  implied  promise  arising  out  of  it,  is  binding 
upon  his  co-executor.  It  is  clear  that  one  of  two  joint  executors 
has  power  to  release  a  debt  due  to  both,  why  then  should  he  not 
have  power  to  acknowledge  a  debt  due  from  both  ?  In  Perry  v. 
Jackson^  Lord  Kenvon  said,  "It  is  admitted  that  one  partner 
may  do  several  acts  to  bind  the  interests  of  all :  he  may  release 
as  well  as  create  a  debt ;  he  may  also,  by  his  acknowledgment, 
take  a  case  out  of  the  Statute  of  Limitations."  Now,  co-executors 
are  in  the  nature  of  partners,  for  they  are  the  joint  represen- 
tatives of  their  testator ;  therefore,  the  principle  there  laid  down 
by  Lord  Kenyon  applies.  So,  in  Jackson  v.  Fairbanks  one  of 
two  makers  of  a  joint  and  several  promissory  note  having  become 
t  2  E.  R.  452  (4  T.  R.  516).  \  2  H.  Bl.  340. 
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bankrupt,  the  payee  received  a  dividend  under  his  commission,  M'Culloch 
on  account  of  the  note.  It  was  held,  that  the  payment  of  the  dawes. 
dividend  under  the  commission  was  such  an  acknowledgment  of 
the  debt,  as  took  the  case  out  of  the  Statute  of  Limitations,  and 
prevented  the  other  maker  from  availing  himself  of  the  statute, 
in  an  action  brought  against  him  for  the  balance  due  on  the 
note:  the  dividend  having  been  paid  within  six  years  of  the 
action  brought.  So,  in  Whitcomb  v.  Whiting,  t  an  acknowledg- 
ment by  one  of  several  makers  of  a  joint  and  several  promissory 
note,  was  holden  sufficient  to  take  it  out  of  the  statute  against 
the  others.  The  authority  of  the  last  two  cases  *has,  undoubtedly,  [  *42  ] 
been  questioned  ;  but  they  have  been  very  recently  fully  discussed 
and  recognised  as  law  by  the  whole  Court  of  Common  Pleas, 
in  an  elaborate  judgment  delivered  by  Best,  Ch.  J.,  in  the  case 
of  Perham  v.  Raynal,l  where  it  was  held,  after  deliberation, 
that  an  acknowledgment  within  six  years,  by  one  of  two  makers 
of  a  joint  and  several  promissory  note,  was  sufficient  to  revive 
the  debt  against  the  other ;  although  he  had  made  no  acknow- 
ledgment within  that  period,  and  had  signed  the  note  as  a 
surety  only. 

Abbott,  Ch.  J.  : 

It  appeared  at  the  trial,  that  the  plaintiff's  debt  accrued  in  the 
year  1796;  that  the  testator  died  in  1804;  and  that  no  claim 
was  made  in  respect  of  the  debt  till  a  period  of  more  than  twenty 
years  after  his  death.  Under  such  circumstances  payment  was 
to  be  presumed,  unless  the  contrary  was  clearly  shewn.  Perhaps 
that  was  shewn  sufficiently,  because  one  of  the  executors 
undoubtedly  admitted  that,  so  far  as  he  knew,  the  money  had 
never  been  paid.  But  the  question  is,  whether  there  was  such 
an  acknowledgment  of  the  debt  by  one  of  the  executors,  as  raised 
an  implied  promise  on  behalf  of  himself  and  his  co-executor  to 
pay  it,  and  took  the  case  out  of  the  Statute  of  Limitations  as 
against  them  both.  The  evidence  was,  that  Dawes  said,  he 
believed  the  debt  was  a  just  one,  and  had  never  been  paid ; 
and  that  he  should  be  glad  to  serve  the  plaintiff  in  the  matter,  if 
he  could,  but  that  he  could  not  do  any  thing  without  the  consent 

t  Doug.  651.  X  27  R.  R.  at  p.  659  (2  Bing.  311). 
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M'Culloch  of  the  testator's  family.  I  was  of  opinion  at  the  trial,  that  this 
Dawes.  was  n°t  a  personal  promise  to  pay  the  debt,  nor  even  a  personal 
acknowledgment  of  its  existence ;  but  a  mere  reference  of  the 
plaintiff  to  the  family  of  the  testator,  with  whom  it  lay  to  say 
whether  the  debt  would  be  paid  or  not ;  and  consequently,  that 
there  was  nothing  to  take  the  case  out  of  the  statute  against  the 
defendants.  I  am  of  the  same  opinion  now,  and  therefore  I 
think  we  ought  not  to  grant  any  rule. 

[  43  ]        Bayley,  J.  : 

I  am  of  the  same  opinion.  I  think  the  nonsuit  was  perfectly 
right.  The  evidence  scarcely  amounted  to  an  acknowledgment 
of  the  existence  of  the  debt,  but  it  certainly  did  not  amount  to  a 
promise  to  pay  it ;  on  the  contrary,  the  reference  to  the  testator's 
family  was  a  refusal  to  pay,  for  it  was  in  effect  saying,  "  I  would 
Berve  you  if  I  could — apply  to  the  family — if  they  chuse  to  pay 
it,  they  may,  but  without  them  I  can  do  nothing."  Such 
language  could  not  properly  be  construed  into  a  promise  to  pay  a 
debt  by  any  individual,  and  much  less  by  an  executor,  whose 
testator  has  been  dead  twenty  years,  and  where  the  debt  claimed 
is  80  years  old.  If  executors  could  be  bound  by  evidence  so 
loose  as  this,  their  situation  would  be  most  alarming.  They  are 
bound,  if  possible,  to  resist  such  a  claim  ;t  they  have  no  right  to 
waive  any  legal  defence  to  such  an  action :  and  if  they  did,  and 
were  to  pay  a  debt,  against  the  recovery  of  which  there  was  any 
legal  bar,  they  would  render  themselves  liable  over  to  those  who 
were  interested  in  the  testator's  property 

Holroyd,  J. : 

I  also  think  the  nonsuit  was  right.  There  was  no  such 
acknowledgment  of  the  existence  of  the  debt,  as  amounted  to  an 
admission  that  the  executor  thought  himself  liable  as  such  to  pay 
it,  or  from  which  the  law  would  imply  a  promise  to  pay  ;  and  a 

t  The  modern  doctrine  appears  to  to  enforce  the  debt  has  been  dis- 

be   the  contrary :    In   re  fioumson,  missed    on   the   ground   that   it  is 

Field  v.  WliiU  (1885)   29  Ch.  Div.  statute-barred.     Midglty  v.  Midgley, 

358,  per  Bowen,  L.  J.  p.  363,  54  '93,  3  Ch.  282,  62  L.  J.  Gh.  905,  C.  A. 

L.  J.  Ch.  950,  953 :— unless  a  claim  — R.  C. 
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mere  acknowledgment  of  the  existence  of  a  debt,  unaccompanied    M'Culloch 
by  a  promise,  express  or  implied,  to  pay  it,  is  not  sufficient  to       Dawes. 
take  a  case  out  of  the  Statute  of  Limitations. 

Littledalb,  J.,  concurred. 

Rule  refused. 


K.  B.     HILARY  TERM. 


THE  KING  v.  The  Eev.  SAMUEL  DAVIES,  Clerk.         iot. 

(9  Dowl.  &  By.  234—236 ;  S.  C.  5  L.  J.  M.  C.  46.)  Rhm  9' 

Mandamus  lies  to  a  minister  to  restore  a  parish-clerk  removed  by  him         [  234  '_ 
without  just  cause.    And  the  Court  will  not  judge  of  the  justice  of  the 
cause  of  removal  upon  the  ex  parte  statement  of  the  minister ;  he  must 
state  it  in  his  return  to  the  mandamut,  and  give  the  clerk  an  opportunity 
of  answering  it. 

This  was  a  rule  calling  upon  the  defendant,  the  perpetual 
curate  of  the  parish  of  Oystermouth,  in  the  county  of  Glamorgan, 
to  Bhew  cause  why  a  writ  of  mandamus  should  not  issue,  directed 
to  him,  commanding  him  to  restore  one  John  *Tovey  to  the  [  »235  ] 
place  and  office  of  parish-clerk  and  sexton  of  the  church  of 
Oystermouth. 

The  affidavit  of  John  Tovey,  upon  which  the  rule  had  been 
obtained,  stated,  that  he  had  been  appointed  parish-clerk  and 
sexton  in  the  time  of  the  predecessor  of  Mr.  Davies,  and  had 
continued  in  that  office  until  he  was  removed  by  Mr.  Davies 
appointing  another  in  his  stead. 

The  affidavits  in  opposition  to  the  rule  imputed  to  Tovey  mis- 
conduct and  inefficiency  in  his  office;  that  he  had  refused  to 
attend  funerals ;  had  demanded  extortionate  fees ;  had  left  the 
church  before  divine  service  was  concluded ;  was  in  the  habit 
of  cursing  and  swearing;  and  had  behaved  disrespectfully  to 
Mr.  Davies ;  and  that  he  could  neither  read  nor  sing  correctly. 
They  also  stated  that  the  bishop  of  the  diocese  had  been  informed, 
and  approved,  of  Tovey's  removal.  There  was  no  statement  that 
any  formal  charge  had  ever  been  preferred  against  Tovey  in  his 
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The  King     presence,  so  as  to  afford  him  an  opportunity  of  defending  his 
Davies.       conduct. 

Taunton  and  Russell  shewed  cause  : 
Rex  v.  Warren}  is  an  authority  to  shew  that  the  defendant, 
as  incumbent  of  the  parish,  had  power  to  remove  the  parish- 
clerk,  provided  he  had  sufficient  grounds  for  the  removal.  It 
will  hardly  be  contended  that  the  affidavits  produced  on  the  part 
of  the  defendant  do  not  shew  such  grounds,  especially  as  the 
removal  founded  upon  them  was  approved  of  by  the  bishop  of 
the  diocese.  Under  such  circumstances  this  Court  will  not 
interfere  by  granting  the  writ  prayed  for. 

Maule,  contra: 

The  facts  adduced  in  answer  to  this  rule  will  not  warrant  the 
Court  in  discharging  it.  Rex  v.  Warren}  is  an  express  authority 
for  granting  the  mandamus  in  this  case.  It  was  there  decided 
that  a  mandamus  will  lie  to  restore  a  parish-clerk,  removed 
without  sufficient  cause.  Lord  Mansfield,  on  the  case  first 
[  *2.v>  ]  coming  on,  said,  *the  clerk  has  his  office  only  during  his  good 
behaviour.  But  though  the  minister  may  have  a  power  of 
removing  him  on  a  good  and  sufficient  cause,  he  can  never  be 
the  sole  judge  and  remove  him  at  pleasure,  without  being  subject 
to  the  control  of  this  Court.  And  Aston,  J.,  said,  as  long  as 
the  clerk  behaves  himself  well,  he  has  a  good  right  and  title  to 
continue  in  his  office.  Therefore  if  the  clergyman  has  any  just 
cause  for  removing  him,  he  should  state  it  to  the  Court.  And 
afterwards,  on  the  decision  of  the  case,  Lord  Mansfield  said,  a 
parish-clerk  is  a  temporal  officer,  and  the  minister  must  shew 
ground  for  turning  him  out.  And  the  rule  for  a  mandamus  to 
restore  the  clerk  was  made  absolute,  on  the  ground  that  the 
minister  had  not  shewn  sufficient  cause  for  removing  him.  Upon 
all  the  principles  laid  down  in  that  case,  this  rule  must  be  made 
absolute.  Here  the  minister  has  been  the  sole  judge,  and  has 
removed  at  pleasure ;  and  he  has  not  stated  to  the  Court  any 
just  cause  for  the  removal.  Even  if  the  objections  raised  to  the 
clerk  were  sufficient  in  themselves,   still  he  has  never  been 

t  Cowper,  370. 
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allowed  the  opportunity  of  answering  them  ;  and  the  Bishop  s     the  King 
acquiescence  in  the  removal  cannot  vary  the  case,  because  that      davies. 
was  obtained  by  an  ex  parte  statement,  which  is  not  before  the 
Court,  and  which  the  clerk  had  not  the  means  of  hearing  and 
refuting. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  the  discharge  of  this  officer  has  been 
made  in  too  hasty  and  summary  a  manner,  and  therefore  that 
the  rule  for  a  mandamus  to  restore  him  ought  to  be  made 
absolute.  It  does  not  appear  that  the  charges  against  him  have 
ever  been  made  in  form,  or  in  such  a  mode  as  to  draw  his 
attention  to  them,  or  to  give  him  an  opportunity  of  defending 
himself  against  them.  If  Mr.  Davies  has  good  and  sufficient 
grounds  for  the  removal,  he  may  state  them  in  his  return  to  the 
writ,  and  Tovey  will  then  have  the  opportunity  of  answering 
them. 

The  other  Judges  concurred. 

Rule  absolute. 


K.  B.     EASTER  TERM. 


CEIPPS  v.  BLANK.  w«. 

Mat/  4. 
(9  Dowl.  &  Ry.  480—481 ;  S.  C.  nom.  Cripps  v.  Jtfftrson,  6  L.  J.  K.  B.  178.)  — 1- 

A  person  having  title  to  land  sued  for  U6e  and  occupation  against  A.,         L  *°u  J 
who  had  received  possession    from  a  third  person :    Held,   that  the 
declaration  of  A.,  "I  don't  consider  the  land  as  yours,  but  prove  the 
right,  and  I'll  pay  you  rent,"  would  not  support  assumpsit  for  use  and 
occupation. 

Assumpsit  for  the  use  and  occupation  of  a  certain  piece  of  land. 
Flea,  the  general  issue.  At  the  trial  at  the  last  Summer  Assizes 
for  the  county  of  Bucks,  it  appeared  in  evidence  that  a  former 
occupier  of  the  land  in  question  had  rented  it  of  the  landlord  at 
five  shillings  per  annum.  After  being  in  possession  for  fourteen 
years  and  paying  rent,  he  quitted  and  another  person  took 
possession.     After  an  interval  of  time,  he  gave  up  possession, 
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Cbipps  and  then  the  defendant  came  in.  About  two  years  before  the 
blank.  trial  the  plaintiff  became  owner  of  the  land,  and  he  then  applied 
to  the  defendant  either  to  give  up  possession,  or  pay  for  it  as  the 
former  occupiers  had  done.  The  defendant  replied,  "  I  do  not 
consider  the  land  as  yours,  but  prove  your  right,  and  I'll  pay  you 
for  it."  The  plaintiff  then  brought  the  present  action,  and  after 
proving  his  title  to  the  land,  relied  upon  this  conditional  promise 
to  sustain  assumpsit  for  use  and  occupation.  The  learned  Judge 
was  of  opinion  that  under  these  circumstances  the  action  would 
not  lie  in  the  absence  of  proof  of  unqualified  attornement,  and 
directed  a  nonsuit. 

Robinson  now  moved  for  a  rule  nisi  to  set  the  nonsuit  aside 
and  obtain  a  new  trial : 

The  question  is  whether  an  action  for  use  and  occupation  can 
be  maintained  upon  evidence  of  title  merely,  without  any  proof 
of  an  unqualified  recognition  by  the  tenant  of  the  landlord's  right 
to  sue.  Now  this  case  falls  within  the  general  principle,  that 
in  an  action  for  use  and  occupation  a  tenant  cannot  call  upon 
his  landlord  to  shew  title:  Cooke  v.  LoxleyA  Here  it  is  clear 
that  the  defendant  is  permitted  to  remain  in  the  possession  of 
the  land  by  the  plaintiff,  and  the  defendant,  after  a  notice 
that  the  plaintiff  is  the  landlord,  keeps  possession.  This  is 
sufficient  to  entitle  the  plaintiff  to  maintain  use  and  occupa- 
tion without  being  driven  to  the  necessity  of  bringing  trespass 
or  ejectment. 

[  481  ]       Lord  Tenterden,  Ch.  J. : 

I  think  we  are  not  called  upon  in  this  case  to  decide  the 
general  abstract  question,  whether  it  is  competent  for  the  owner 
of  land  to  bring  an  action  for  use  and  occupation,  instead  of 
trespass,  against  a  person  who  has  entered  upon  the  land  without 
any  communication  with  the  owner  of  the  land.  It  is  sufficient 
for  the  present  case  to  say,  that  the  evidence  on  this  trial  will  not 
sustain  the  action  in  the  present  form.  It  appeared  in  evidence 
that  a  former  occupier  of  the  land  in  question  consented  to  pay 

t  2  R.  R.  521  (5  T.  R.  4). 
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for  it  at  the  rate  of  five  shillings  a  year,  and  for  some  time  he  Cripps 
paid  the  money  accordingly.  Upon  his  quitting,  some  other  blank. 
person  came  into  the  possession  of  the  land,  and  that  person 
resigned  the  possession.  After  an  interval  of  time  the  defendant 
came  in.  Application  is  then  made  to  him  by  the  plaintiff  not 
to  give  up  the  land,  but  to  pay  for  it  as  former  occupiers  had 
done.  The  defendant  replies,  "  I  don't  consider  the  land  as 
yours ;  prove  your  right  to  it,  and  I'll  pay  you  for  it."  This 
amounts  to  no  more  than  this,  "When  you  have  a  title,  I  am 
contented  to  be  considered  as  occupying  by  your  permission." 
The  learned  Judge  thought  that  this  could  not  be  treated  as  an 
unconditional  promise  to  pay  rent,  or  an  acknowledgment  of  the 
plaintiff's  general  right  to  recover  for  use  and  occupation,  and  I 
think  his  decision  was  correct. 

Bayley,  J. : 

I  am  of  the  same  opinion.  The  general  rule  certainly  is,  that 
if  A.  receives  possession  of  land  from  B.  he  cannot  dispute  the 
title  of  the  latter  in  an  action  for  use  and  occupation,  but  where 
he  receives  possession  from  another  person,  he  may  dispute  the 
title  of  the  party  suing  as  landlord.  Here  the  defendant  did  not 
receive  possession  from  the  plaintiff,  and  therefore  the  evidence 
produced  could  not  support  use  and  occupation. 

Holroyd,  J.  and  Littledale,  J.  concurred. 

Rule  refused. 
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ih28.  CROMPTON  v.  IBBOTSON. 

April  28'  (6  L.  J.  K.  B.  214—215 ;  S.  C.  Dan.  &  L.  34 ;  1  Web.  P.  C.  83  ; 

[  214  ]  1  Carp.  P.  C.  462.) 

Patent — Specification. 

A  specification  will  be  bad,  if  it  use  terms  calculated  to  encourage 
useless  experiments  to  arrive  at  the  desired  object,  although  it  give  the 
proper  means  of  arriving  at  it. 

Thus,  where  a  man  in  his  specification  used  the  following  terms, 
"The  invention  consists  in  the  using  certain  cloths,  which  may  be 
made  of  any  suitable  material ;  but  I  prefer  it  to  be  made  of  linen  warp, 
and  woollen  weft."  The  fact  being  that  he  had  unavailingly  tried  other 
materials  and  had  found  none  to  answer  but  linen  warp  and  woollen 
weft,  it  was  held  that  the  specification  was  bad. 

This  was  an  action  on  the  case  for  the  infringement  of  a 
patent  obtained  by  the  plaintiff  for  an  improved  method  of 
drying  and  finishing  paper. 

Plea — the  general  issue. 

On  the  trial,  before  Mr.  Justice  Bayley,  at  the  last  Spring 
Assizes  for  the  county  of  Lancaster,  the  following  appeared  to  be 
the  principal  facts. 

The  plaintiff's  specification  described  his  invention  in  these 
words :  "  The  invention  consists  in  conducting  paper  by  means 
of  a  cloth  or  cloths,  against  a  heated  cylinder,  which  cloths  may 
be  made  of  any  suitable  material ;  but  I  prefer  it  to  be  made 
of  linen  warp  and  woollen  weft,  which  cloth  is  shewn  in  the 
drawing,  by  blue  lines."  The  drawing  in  the  specification 
shewed  the  blue  lines ;  but  it  appeared  from  the  .examination 
of  one  of  the  plaintiff's  witnesses,  that  although  he  had  tried 
several  things  to  make  a  conducting  medium,  he  did  not  find 
any  which  answered  except  the  linen  warp  and  woollen  weft, 
which  the  plaintiff  in  the  specification  had  described  merely  as 
those  to  which  he  gave  the  preference.  The  witness  was  not 
aware  that  anything  else ' would  answer  the  purpose;  and  the 
plaintiff  offerea  no  evidence,  shewing  that  anything  else  really 
would.  The  question  then  was,  had  the  plaintiff  fairly  and.truly 
described  the  invention,  and  supplied  to  the  public  the  means  of 
obtaining  the  benefit  of  it,  as  fully  as  he  was  possessed  of-  those 
means  himself  ?  The  learned  Judge  was  of  opinion  that  he  had 
not ;  and  the  plaintiff  Was  therefore  nonsuited. 
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Mr.  Brougham  now  moved  for  a  rule  to  shew  cause  why  the  Crompton 
nonsuit  should  not  be  set  aside.  He  contended  that  the  essential  ibbotson. 
part  of  the  invention  was,  the  application  of  the  thing  to  the 
cylinder,  and  not  in  the  thing  applied.  Under  the  former 
practice  in  this  business,  the  paper  became  cockled,  for  want  of 
-sufficient  pressure  ;  and  the  improvement  consisted  rather  in  the 
giving  of  an  increased  pressure,  than  in  finding  out  the  material 
by  which  it  could  be  given.  Besides,  he  submitted  that  it  was 
not  necessary  for  a  patentee  to  insert  any  possible  negation.  He 
said,  in  substance,  "  I  prefer  so  and  so ;  but  any  other  suitable 
material  will  do.  I  have  discovered  none  such  myself ;  but  if 
you  can  you  will  have  the  benefit  of  it."  The  Courts  have  never 
gone  so  far  as  to  say  that  a  specification  was  insufficient,  if  it 
enabled  the  reader  of  it  to  avail  himself  of  the  invention  without 
making  further  experiments. 

Lord  Tenterdbn: 

This  patent  was  obtained  for  the  discovery  of  a  proper 
conducting  medium  for  paper  against  the  cylinder  when  used 
in  the  course  of  the  drying  and  finishing  of  paper.  The  plaintiff, 
after  several  trials,  found  that  nothing  would  answer  the 
purpose,  except  the  cloth  described  in  his  specification ;  yet,  he 
says,  that  the  cloth  may  be  made  of  any  suitable  material,  and 
merely  that  he  prefers  the  particular  kind  there  mentioned.  He 
thus  holds  out  that  he  believes  there  is  some  other  suitable 
material.  Other  persons,  misled  by  the  terms  he  has  used,  may 
be  induced  to  make  experiments  which  the  patentee  knows  must 
fail;  and  the  public  therefore,  have  not  the  full  and  entire 
benefit  of  his  invention.  He  has  not  made  a  fair  disclosure, 
the  making  of  which  was  the  condition  upon  which  he  obtained 
his  patent. 

Bayley,  J. :  [  215  j 

I  was,  and  still  am,  most  clearly  of  the  same  opinion.     The 

principle  to  guide  cases  like  the  present  is  fully  laid  down  in  the 

case  of  Turner  v.  Winter  A 

Rule  refused. 

t  IE.  R.  311  (IT.  E.  602). 
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*828.  REVETT   v.  BROWN. 

June  7. 
(5  Bing.  7—9 ;  S.  C.  2  Moore  &  Payne,  12 ;  6  L.  J.  C.  P.  194.) 

r  7 1 

1      J  The  plaintiff,  who  had  built  a  chapel,  conveyed  it  to  defendant  by  a 

deed  the  validity  of  which  was  questionable.  Defendant  took  possession, 
and  gave  the  key  to  a  gardener,  who,  with  his  permission,  lent  it  to  the 
plaintiff  to  preach  in  the  chapel.  The  plaintiff  thereupon  locked  the 
chapel,  and  refused  to  re- deliver  the  key:  Held,  that  he  had  not 
sufficient  possession  to  maintain  trespass. 

Trespass  for  breaking  and  entering  a  chapel.  The  defendant 
justified  the  trespass  under  Hudson,  who  was  alleged  to  be  the 
owner  of  the  freehold. 

At  the  trial  before  Garrow,  B.  Suffolk  Summer  Assizes,  1827, 
it  appeared  that  plaintiff  had  built  the  chapel,  but  afterwards 
being  in  embarrassed  circumstances,  he  conveyed  all  his  property, 
including  the  chapel,  as  it  was  alleged,  to  Hudson,  in  trust  for 
[  *8  ]  the  payment  *of  plaintiff's  creditors.  The  deed  was  executed 
with  a  blank,  for  a  sum  alleged  to  be  due  to  one  Mills,  which 
blank  was  afterwards  filled  up  with  the  sum  of  14,858/.  as  a 
balance  due  to  Mills,  the  recital  of  the  deed  stating  that  a 
balance  had  been  adjusted  between  him  and  the  plaintiff. 

Hudson,  who  was  put  into  possession  under  this  deed,  left  the 
chapel  in  the  care  of  a  gardener,  to  whom  he  delivered  the  key, 
with  permission  to  allow  the  plaintiff  to  preach  in  the  chapel. 

The  plaintiff,  who  had  been  accustomed  to  preach  in  the 
chapel,  borrowed  the  key  of  the  gardener  for  that  purpose,  and 
then  having  locked  the  chapel  up,  refused  to  re-deliver  the  key, 
whereupon  the  defendant,  by  Hudson's  orders,  broke  the  chapel 
open.  The  gardener  had  been  accustomed  to  lend  the  key  to 
preachers  of  various  persuasions,  who  frequently  preached  in 
succession,  on  the  same  day. 

The  validity  of  the  deed  was  much  disputed  at  the  trial ;  but 
without  giving  any  opinion  on  that  point,  the  learned  Baron  left 
it  to  the  jury  to  say  whether  the  plaintiff  was  sufficiently  in 
possession  of  the  premises  to  maintain  trespass  against  a  wrong- 
doer. Subject  to  this  question,  which  was  also  reserved  for  the 
Court,  a  verdict  was  found  for  the  plaintiff ;  which 
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Storks,  Serjt.  moved  to  set  aside  and  enter  a  nonsuit  Rbvett 
instead,  on  the  ground  that  the  possession  of  the  premises,  if  not  brown. 
the  complete  title,  was  in  Hudson. 

Wilde,  Serjt.  shewed  cause,  and  argued  that  the  deed  to 
Hudson  was  void  by  reason  of  the  filling  up  the  blank  after 
execution,  and  that,  therefore,  Hudson  took  nothing  under  it. 
Xo  opinion,  however,  was  given  on  this  point;  the  decision  of 
the  Court  turning  altogether  on  the  question  *whether  the  \  *9  ] 
plaintiff  had  a  sufficient  possession  to  maintain  trespass. 

Best,  Ch.  J. : 

The  plaintiff  had  not  such  a  possession  as  would  entitle  him 
to  sue  in  trespass.  Possession  alone  is  indeed  sufficient  for  that 
purpose,  as  against  a  wrong-doer ;  but  then  it  must  be  a  clear 
and  exclusive  possession.  Now  the  gardener  had  the  key  of  the 
chapel,  not  from  the  plaintiff,  but  from  Hudson,  and  he  delivered 
it  to  the  plaintiff,  not  as  a  symbol  of  possession,  but  merely  for 
the  purpose  of  preaching.  If  that  were  sufficient,  any  person 
who  preaches  in  a  chapel  might  maintain  trespass  against  the 
owner.     This  rule  must  be  made  absolute. 

Pabk,  J. : 

If  the  plaintiff  had  enjoyed  the  constant  and  exclusive  use  of 
the  chapel,  the  case  might  have  been  different ;  but  the  key  was 
delivered  to  the  gardener  with  permission  to  allow  the  defendant 
to  preach,  and  many  others  preached  there  also.  This  was  not 
sufficient  evidence  of  possession  to  go  to  the  jury. 

The  rest  of  the  Court  concurred,  and  the  rule  was  made 

Absolute. 
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,828.  WOOD   v.   NUXN.t 

Jutw  9. 
(5  Bing.  10—12 ;  S.  C.  2  Moore  &  Payne,  27 ;  6  L.  J.  C.  P.  198.) 

l  10  J  A  landlord,  to  whom  rent  was  in  arrear,  hearing  his  tenant  and  a 

stranger  disputing  about  the  property  of  an  article  on  the  premises, 
early  in  the  morning  entered  and  said,  "  The  article  shall  not  be  removed 
till  my  rent  is  paid."  The  stranger,  nevertheless,  removed  the  article. 
On  the  same  day,  after  the  removal,  the  landlord  sent  his  broker  to 
distrain  for  the  rent : 

Held,  that  the  distress  was  sufficiently  commenced  by  the  landlord  to 
entitle  him  to  the  article  in  question. 

Trover  for  a  lathe.  At  the  last  Cambridge  Summer  Assizes, 
before  Alexander,  C.  B.,  it  appeared  that  the  lathe  in  question 
was  in  the  house  of  one  Saunders,  who  owed  the  defendant  two 
years'  rent. 

One  morning,  between  six  and  seven  o'clock,  the  defendant 
hearing  that  the  plaintiff  was  about  to  remove  the  lathe,  entered 
Saunders's  house,  where  he  found  the  plaintiff  and  Saunders,  who 
had  formerly  been  partners,  disputing  about  the  property  in  the 
lathe,  the  plaintiff  endeavouring  to  remove  it  as  his  own,  under 
an  award,  and  Saunders  averring  that  he  would  die  by  the  lathe 
rather  than  suffer  it  to  be  removed ;  upon  which,  the  defendant, 
laying  hands  on  the  machine,  said,  "  I  will  not  suffer  this  or 
any  of  the  things  to  go  off  the  premises  till  my  rent  is  paid.'1 
The  plaintiff,  nevertheless,  succeeded  in  carrying  the  lathe  off 
the  premises ;  but  the  defendant,  about  twelve  o'clock  the  same 
day,  made  a  formal  distress,  by  his  bailiff,  of  the  goods  in 
Saunders's  shop,  and  caused  the  lathe  to  be  retaken  and  brought 
back  to  the  shop. 

On  the  part  of  the  plaintiff  it  was  urged,  that  there  had  been 
no  distress  till  the  defendant  sent  his  bailiff,  and  the  lathe, 
having  been  carried  away  before  that  time  without  fraud,  on  a 
bond  fide  assertion  of  property,  the  defendant  had  no  right  to 
retake  it.  The  learned  Chief  Baron  thought  the  distress  was 
sufficiently  made  by  what  fell  from  the  defendant  upon  his 
entering  Saunders's  house  early  in  the  morning,  and  said  it 
would  be  a  strange  state  of  law  if  a  landlord,  finding  the  goods 

t  This  decision  is  mentioned  by  Cramer  v.  Matt  (1870)  L.  R.  5  Q.  B. 
Cockburx,  Ch.  J.  as  "sound  law."      357,  39  L.  J.  Q.  B.  172,  173.— B,  C. 
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on  the  premises  in  peril  of  being  removed,  could  not  commence  Wood 

*a  distress  at  once,  and  complete  the  formal  part  of  the  pro-  nun^. 

ceeding  afterwards.      A  verdict   having    been    found   for  the  [  *n  ] 
defendant, 

Wilde,  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  which  the 
Court,  without  hearing  the  other  side,  now  called  on  him  to 
support.  He  urged,  that  the  lathe  belonging  to  the  plaintiff,  and 
having  been  detained  on  the  premises  by  the  wrongful  resistance 
of  the  tenant,  the  landlord  had  no  right  to  seize  it.  If  he  were 
allowed  to  do  so,  a  landlord  and  tenant  might  always  collude,  to 
satisfy  rent  with  the  property  of  a  stranger. 

But  the  lathe  was  removed  bond  fide  before  the  distress  took 
place ;  for  the  defendant,  by  sending  his  broker  or  bailiff  at 
twelve,  shewed  clearly,  that  in  his  view  of  the  affair,  no  distress 
had  been  made  in  the  morning. 

Best,  Ch.  J. : 

There  was  no  collusion  here  between  landlord  and  tenant,  for 
Saunders  claimed  the  lathe  for  himself,  and  not  for  his  landlord ; 
nor  is  it  true  that  the  lathe  was  removed  before  the  distress 
commenced.  The  distress  commenced  when  the  landlord  came 
on  the  premises,  and  said — "  This  shall  not  go  till  my  rent  is 
paid."  From  that  time  the  property  was  in  the  custody  of  the 
law,  and  being  improperly  removed,  the  landlord  had  a  right  to 
get  it  back.     The  verdict  for  the  defendant  must  stand. 

Park,  J, : 

There  was  no  collusion  between  the  landlord  and  tenant,  and 
there  is  no  ground  for  making  the  rule  absolute. 

Burrouoh,  J. : 

The  distress  commenced  when  the  landlord   came  on  the 
premises  ;  and  as  he  was  not  privy  *to  the  transactions  between       [  *12  ] 
the  plaintiff  and  Saunders,  the  rule  must  be  discharged. 

Gaseleb,  J. : 

The  lathe  was  on  the  premises  in  the  morning  when  the 
landlord  came,  and  he  was  entitled  to  distrain  it.    There  is  no 
r.r. — vol.  xxx.  84 
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Wood       necessity  for  entering  into  the  supposed  case  of  a  tenant  bringing 
Nunn.       property  on  the  premises  for  the  purpose  of  its  being  distrained. 
No  such  fact  appears  in  the  present  case,  and  the  rule  must  be 

Discharged. 


1828.       ARCHBISHOP  of  TUAM  v.  ROBESON  and  Another. 

a/t£Mf    10 

_  #  (5  Bing.  17—24  ;  S.  C.  2  Moore  &  Payne,  32;  6  L.  J.  C.  P.  199.) 

L       J  It  is  a  libel  to  publish  of  a  Protestant  Archbishop,  that  he  attempts 

to  convert  Catholic  priests  by  offers  of  money  and  preferment. 

Libel.  The  declaration  stated  that  the  plaintiff,  at  the  time 
of  publication,  was,  and  still  is,  Archbishop  of  Tuam : 

That  at  the  time  of  publication  one  Thomas  Maguire  acted  as 
a  priest  of  the  Boman  Catholic  Church  in  Ireland  : 

That  the  plaintiff  had  acted  honourably  as  Archbishop : 

That  the  plaintiff  never  promised  nor  offered  to  Maguire,  nor 
to  any  person,  any  sum  of  money  as  an  inducement  for  him  to 
cease  to  act  as  a  priest  of  the  Boman  Catholic  Church,  or  to 
accede  to  become  a  Protestant  clergyman ;  nor  a  living  of  800Z. 
[  *18  ]  a  year,  nor  any  living  *for  such  a  purpose ;  nor  did  he  ever  offer 
any  living,  but  in  the  due  discharge  of  his  duty  as  Archbishop : 

Yet  the  defendants  well  knowing  the  premises,  but  contriving, 
and  maliciously  intending  wrongfully  to  injure  the  plaintiff  in 
his  good  name,  fame,  credit,  and  reputation,  and  in  the  respect 
and  good  opinion  which  he  had  obtained,  and  to  bring  him  into 
public  scandal  and  disgrace,  and  to  cause  it  to  be  believed  that 
the  plaintiff  had  misconducted  himself  as  such  Archbishop  as 
aforesaid,  and  had  promised  to  the  said  Thomas  Maguire  a  large 
sum  of  money  and  a  living  of  800/.  a  year,  and  thai  the  plaintiff 
had  written  to  a  Protestant  clergyman  to  make  such  offer,  in 
order  to  induce  the  said  Thomas  Maguire  to  accede  to  become  a 
Protestant  clergyman,  did,  on  the  8th  of  November,  1827,  at 
Westminster,  &c.  falsely,  wickedly,  and  maliciously,  print  and 
publish,  and  cause  and  procure  to  be  printed  and  published,  in  a 
certain  newspaper  called  The  Morning  Herald,  a  certain  false, 
scandalous,  and  malicious  libel,  of  and  concerning  the  plaintiff, 
and  of  and  concerning  the  conduct  of  the  plaintiff  as  Archbishop, 
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and  of  and  concerning  the  plaintiff's  supposed  offer  to  the  said  archbishop 
Thomas  Maguire  as  aforesaid,   containing   therein    the  false,  r. 

scandalous,  malicious,  and  libellous  matter  following,  of   and     RoBE80N- 
concerning  the  plaintiff,  and  of  and  concerning  the  conduct  of 
the  plaintiff  as  such  Archbishop  as  aforesaid,  and  of  and  con- 
cerning the  plaintiff's  supposed  offer  to  the  said  Thomas  Maguire 
as  aforesaid  ;  that  is  to  say, 

"  Ireland  :  Dublin,  November  5th. — The  speech  of  the  Rev. 
Mr.  Maguire t  at  the  Boscommon  Catholic  meeting,  has  excited 
a  prodigious  sensation.  The  second  reformation  did  not  need 
this  last  shock  to  destroy  it,  but  now  that  it  has  come,  a  vestige 
of  the  fabric  does  not  remain.  Who  do  you  think  was  the 
♦Archbishop  who  promised  Maguire,  the  priest  of  the  mountains,  [  M9  ] 
1,000Z.  in  cash,  and  a  living  of  800/.  a  year?  Why,  no  less  a 
personage  than  the  Archbishop  of  Tuam  ! ! !  This  statement  I 
received  this  day  from  Mr.  M.  himself.  The  Archbishop  wrote 
to  a  Protestant  clergyman  desiring  him  to  make  the  offer,  and  to 
shew  the  letter;  but  not  to  surrender  it  into  his  possession, 
unless  Maguire  was  disposed  to  accede,  and  the  induction  into 
the  living  was  to  take  place  within  eight  days !  All  these  facts 
are  capable  of  proof,  and  will  be  proved,  if  their  authenticity  is 
denied.  A  writ  has  been  served  on  him  by  a  country  innkeeper, 
at  whose  house  he  resided  for  about  three  months,  three  years 
since  (when  he  first  took  possession  of  his  miserable  parish),  for 
the  seduction  of  his  daughter.  As  a  proof  of  the  fairness  of  the 
saints,  it  may  be  observed,  that  with  the  5,000  copies  of  the 
published  report  of  the  discussion  between  Pope  and  Maguire, 
which  they  printed,  they  have  bound  up  Dr.  Ot way's  Strictures 
on  the  Arguments  ! ! !  The  report,  it  was  understood,  should  go 
out  on  its  own  merits :' " 

Meaning,  by  the  said  libel,  that  the  plaintiff  had  offered  the 
said  Thomas  Maguire  l,000i.  in  cash  and  a  living  of  800Z.  a  year, 
if  the  said  Thomas  Maguire  would  accede  to  become  a  Protestant 
clergyman. 

There  were  other  counts,  but  the  innuendo  was  the  same  in 
all ;  and  though  the  introductory  statements  differed,  none  of 
them  stated  any  matter  of  fact  as  explanatory  of  the  libel,  except 

+  The  innuendoes  of  identity  are  omitted  to  avoid  prolixity. 
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archbishop   that  the  plaintiff  was  Archbishop  of  Tuam,  and  that  Maguire  had 
Tm  acted  as  a  Roman  Catholic  priest. 

Robeson.         The  defendants  pleaded  the  general  issue  ;  and  a  verdict  with 
50/.  damages  having  been  obtained  for  the  plaintiff, 

Taddy,  Serjt.  moved  to  set  it  aside  and  enter  a  nonsuit,  or 
arrest  the  judgment : 

[  20  ]  There  is  no  introductory  statement  to  shew  what  is  meant  by 

"the  Roscommon  meeting,"  "the  second  reformation,"  or  the 
"living  of  800J.  a  year,"  which,  for  aught  that  appears  to  the 
contrary,  might  be  a  living  which  it  might  have  been  proper  for 
the  plaintiff  to  bestow  on  Maguire.  It  is  not  averred,  even,  that 
he  was  a  priest.  An  allegation  of  fact  cannot  be  made  in  an 
innuendo :  Goldstein  v.  Fobs  A  Such  allegations  as  are  necessary 
to  explain  the  libel  must  be  clearly  made  in  the  introductory 
statement,  and  then  be  referred  to  by  innuendo :  the  general 
innuendo,  therefore,  at  the  end  of  the  first  count,  will  not  assist 
the  plaintiff,  and  for  want  of  a  substantive  explanatory  statement 
the  alleged  libel  is  without  a  meaning. 

But  supposing  it  otherwise,  there  is  no  imputation  on  the 
plaintiff's  character  in  the  conduct  ascribed  to  him.  To  make 
converts,  even  by  purchase,  is  a  praiseworthy  effort  of  religious 
zeal,  sanctioned  by  Act  of  Parliament,  and  warranted  by  the 
practice  of  our  own  and  other  Christian  establishments.  There 
are  numerous  statutes  by  which  sums  of  money  are  provided  for 
converted  Catholic  priests ;  the  last  allows  40Z.  for  each  such 
priest  till  he  shall  have  been  provided  for  by  the  bishop  of  the 
diocese ;  and  at  Rome  a  Jew  is  paid  annually  by  the  Pope  for 
making  public  profession  of  conversion. 

A  writing  is  no  libel  unless  some  crime  be  imputed,  or 
unworthy  motives,  or  something  likely  to  exclude  a  party  from 
society:  Thorley  v.  Lord  Kerry. I  The  imputation  on  the 
plaintiff,  if  any,  is  only  of  extraordinary  zeal. 


Best,  Ch.  J. : 

Probably  the  declaration  might  have  been  more  accurately 
drawn ;  but  after  verdict,  the  question  is,  whether  enough  appears 

t  29  E.  E.  610  (4  Bing.  489).  J  13  E.  B.  626  (4  Taunt.  Sod). 
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on  the  record  to  *sustain  the  action  ?    It  is  not  easy  to  perceive  archbishop 
why  any  distinction  should  be  made  between  written  and  oral  ,.. 

slander;  but  the  case  referred  to,  Tlwrley  v.  Lord  Kerry,  has  RoBESON- 
established  it  too  firmly  to  be  shaken.  According  to  that  case, 
in  order  to  support  an  action  for  oral  slander,  something  criminal 
must  have  been  imputed ;  but  in  a  libel  any  tendency  to  bring  a 
party  into  contempt  or  ridicule  is  actionable,  and,  in  general,  any 
charge  of  immoral  conduct,  although  in  matters  not  punishable 
by  law.  Is  then  immoral  conduct  imputed  to  the  plaintiff  by 
this  libel  ?  (After  reading  this  libel  his  Lordship  proceeded :) 
Maguire  is  represented  as  having  said  that  the  plaintiff  had 
offered  him  1,000Z.  and  a  living  of  800Z.  a  year  if  he  would 
change  his  faith,  and  the  whole  statement  concludes,  "all  these 
facts  are  capable  of  proof,  and  will  be  proved,  if  their  authen- 
ticity be  denied. "  Among  these  facts  is  the  disgraceful  employ- 
ment of  a  Church  of  England  clergyman  to  tamper  with  the 
conscience  of  a  priest,  and  the  misapplication  of  Church  of 
England  preferment;  for  such  we  must  take  it  to  be,  as  the 
Archbishop  would  have  no  other  in  his  gift.  Would  it  be  immoral 
in  the  Archbishop  if  he  attempted  to  bribe  a  man  to  renounce  his 
religion,  and  to  endow  such  a  proselyte  with  Church  of  England 
preferment  ?  Would  it  be  immoral  to  employ,  in  making  hypo- 
crites, funds  destined  to  the  support  of  the  Protestant  Church  ? 
If  the  seduced  be  guilty,  it  is  impossible  to  say  that  the  seducer 
is  innocent.  But  it  has  been  urged,  that  nothing  immoral  is 
imputed,  since  the  Legislature  has  held  out  to  Catholic  priests  the 
same  kind  of  temptation  to  become  Protestants.  Even  if  that 
were  so,  it  would  not  persuade  me  that  such  a  course  was  moral. 
But  the  Legislature  has  not  done  this  ;  it  has  only  said,  that  if  a 
man  be  converted  he  shall  not  be  left  to  starve  in  the  midst  of  a 
hostile  community.  The  Legislature  has  provided  a  maintenance 
for  him,  not  to  persuade  *him  to  become  a  convert,  but  to  support  [  *22  ] 
him  when  converted :  the  sum  allowed  is  too  small  to  operate  as 
a  temptation  to  insincerity.  We  collect,  therefore,  from  this 
record,  that  there  is  a  charge  reflecting  on  the  moral  conduct  of 
the  Archbishop ;  a  charge  which,  if  true,  ought  to  exclude  him 
from  the  situation  which  he  fills.  But  we  have  been  referred  to 
the  case  of  Goldstein  v.  Fossy  and  have  been  told  that  the  record 
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abchbibhop    is  defective  in  introductory  averments  to  support  the  various 
r.  innuendoes.     However,  neither  the  facts  nor  the  judgment  in 

Robeson,  j.^  ca8e  interfere  with  the  present  decision.  There  the  declara- 
tion alleged,  that  whereas  divers  persons  had  been  associated 
together  under  the  name  of  "  The  Society  of  Guardians  for  the 
Protection  of  Trade  against  Swindlers  and  Sharpers,"  and  the 
defendant,  under  pretence  of  being  secretary  of  the  society,  had, 
from  time  to  time,  published  printed  reports  for  the  purpose  of 
announcing  to  the  society  the  names  of  such  persons  as  were 
deemed  swindlers  and  sharpers,  and  improper  persons  to  be  pro- 
posed as  members  of  the  society ;  and  whereas  the  plaintiff  was  a 
merchant  of  good  character  ;  yet  the  defendant  falsely  and  mali- 
ciously published  of  and  concerning  the  plaintiff,  in  his  trade  and 
business,  the  following  libel : 

"  Society  of  Guardians  for  the  Protection  of  Trade  against 
Swindlers  and  Sharpers. — I,  E.  F.,  am  directed  to  inform  you 
that  the  persons  using  the  firm  of  Goldstein  (meaning  the  plain- 
tiff) are  reported  to  the  society  as  improper  to  be  proposed  to  be 
ballotted  for  as  members  thereof ; "  thereby  meaning  that  the 
plaintiff  was  a  swindler  and  a  sharper,  and  an  improper  person 
to  be  a  member  of  the  said  society:  and  it  was  held  that  the 
innuendo  could  not  be  supported  without  a  previous  averment 
that  it  was  the  custom  of  the  society  to  designate  swindlers  and 
sharpers  by  the  terms,  "  improper  persons  to  be  members  of  that 
society."  The  libel  in  that  case  was  different  from  the  present  in 
[  *23  ]  this  respect,  that  *on  the  face  of  it  there  was  no  imputation  of 
immoral  conduct.  There  is  quite  enough  in  the  language  here  to 
constitute  this  a  libel  after  verdict. 

Park,  J. : 

I  am  of  the  same  opinion.  Sufficient  is  stated  here  to  render 
this  a  libel  on  the  plaintiff.  The  paper  charges  an  archbishop, 
not  with  endeavouring  to  extend  the  Protestant  faith,  but  with 
having  selected  a  person  who  was  under  a  charge  of  seduction  for 
the  ministry  of  a  Protestant  church,  and  with  offering  to  reward 
him,  not  for  a  sincere  conversion,  but  for  a  colourable  profession 
of  conformity.  That  is  the  gist  of  the  allegation,  and  that  is  a 
libel.     An  innuendo  without  previous  explanation  will  not,  it  is 
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true,  make  that  a  libel  which  is  not  otherwise  libellous  ;  but  the  archbishop 

OF  TUAM 

imputation  of  immoral  conduct  is  sufficiently  clear  on  the  present  r. 

record.  Robeson. 

Burrough,  J. : 

If  we  are  to  understand  the  language  of  this  attack  as  the  rest 
of  the  world  would  do,  there  can  be  no  doubt  it  is  a  gross  and 
infamous  libel.  The  plaintiff  is  charged  with  having  sought  to 
induce  an  improper  person  to  abandon  his  religious  creed,  not  by 
reasoning,  but  by  a  gross  bribe.  The  libel  is  such  as  not  to  need 
explanation,  and  the  innuendoes  are  sufficient. 

Gaselee,  X.: 

The  misconduct  laid  to  the  plaintiff's  charge  is,  the  having 
offered  to  a  Catholic  priest  1,0002.  and  a  living  of  800/.  a  year,  to 
become  a  Protestant.  It  has  been  urged,  that  there  is  no  pre- 
liminary allegation  sufficient  to  warrant  such  an  innuendo;  but 
it  is  alleged  that  the  defendant,  seeking  to  cause  it  to  be  believed 
that  the  plaintiff,  as  Archbishop,  had  promised  Maguire  1,000Z. 
and  a  living  of  800J.  a  year,  and  had  written  to  a  Protestant 
clergyman  to  make  such  offer  to  induce  *Maguire  to  become  a  [  *24  ] 
Protestant,  published  of  and  concerning  the  conduct  of  the  plain- 
tiff, and  of  and  concerning  the  plaintiff's  said  supposed  offer,  the 
libel  following.  That  is  a  sufficient  allegation  of  the  offer  to  which 
the  libel  refers;  for  in  Rex  v.  Horne,\  in  an  indictment  for  a  libel 
on  the  King  and  his  troops,  it  was  held  a  sufficient  allegation, 
that  the  libel  was  published  of  and  concerning  the  King  and  his 
troops.  The  jury  have  found  that  this  was  published  of  and  con- 
cerning the  plaintiff,  and  that  gets  rid  of  the  objection  to  the 
frame  of  the  declaration.  As  to  the  merits,  this  is  equally  a  libel, 
whether  it  proposed  to  impute  to  the  plaintiff  indiscretion  or  dis- 
honesty ;  the  manifest  object  of  it  was  to  bring  him  into  disrepute. 
It  charges  him,  also,  with  a  consciousness  of  incorrect  conduct, 
because  it  is  alleged  that  he  desired  his  letter  not  to  be  shewn. 

Rule  refused. 
t  Cowp.  672. 
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i«28.  PREECE   v.   CORRIRf 

'—  '  (5  Bing.  24—27 ;  S.  C.  2  Moore  &  Payne,  57 ;  6  L.  J.  C.  P.  205.) 

*-       -J  Avowant,  who  had  a  term  which  expired  on  the  11th  of  November, 

1826,  let  the  premises  orally  from  the  11th  of  September  to  the  11th  of 
November  in  that  year,  for  270/.,  payable  immediately. 

Held,  that  this  was  a  lease,  of  which  parol  evidence  might  be  given, 
and  not  an  assignment  requiring  a  writing;  but  that,  being  a  demise  of 
the  whole  of  avowant's  interest,  he  had  no  right  to  distrain. 

To  a  cognizance  by  the  defendant  for  rent-arrear  from  the 
plaintiff,  as  tenant  to  Thomas  White,  under  a  demise  for  a  certain 
term,  to  wit,  from  the  11th  day  of  September,  1826,  till  the  11th 
of  November  in  the  same  year,  the  plaintiff  pleaded, 

First,  that  he  did  not  hold  the  premises,  as  tenant  to  White, 
by  virtue  of  the  said  supposed  demise  ; 
[  25  ]  Secondly,  that  by  the  said  supposed  demise,  WTiite  demised 

and  granted  the  premises  to  the  plaintiff,  for  all  the  residue  and 
remainder  of  his,  White's,  estate,  term,  and  interest  in  the  same, 
and  that  he  had  not  at  the  time  when,  &c,  or  at  any  time  during 
the  supposed  demise  to  the  plaintiff,  any  reversionary  estate, 
term,  or  interest  in  the  premises,  expectant,  or  to  take  effect, 
upon  or  after  the  expiration  of  the  term  granted  to  the  plaintiff 
by  the  supposed  demise. 

The  defendant  took  issue  on  the  first  plea,  and  to  the  second 
replied,  that  White  did  not  demise  and  grant  the  premises  to  the 
plaintiff,  for  all  the  residue  and  remainder  of  White's  estate, 
term,  and  interest  in  the  same ;  and  on  this  issue  was  joined. 

At  the  trial  before  Littledale,  J.  Hereford  Summer  Assizes, 
1827,  it  appeared,  that  White  had  a  term  in  the  premises,  which 
expired  on  the  11th  of  November,  1826  ;  and  that  on  the  11th  of 
September  in  that  year,  in  the  completion  of  some  arrangements 
between  him  and  the  plaintiff,  he  let  the  premises  orally  to  the 
plaintiff,  to  hold  till  the  same  11th  of  November,  paying  270J. 
rent  immediately. 

The  jury  found,  first,  that  White  demised  to  the  plaintiff; 
secondly,  that  White  parted  with  the  whole  of  his  term.  The 
latter  finding  negativing  in  effect  the  defendant's  right  to  distrain, 
and  so  amounting  to  a  verdict  for  the  plaintiff, 

t  Followed,  Patro*  v.  Pascoe  (1837)  3  Bing.  N.  C.  898. 
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Russell,  Serjt.  moved  to  set  aside  the  verdict  and  have  a  new       Preece 
trial,  or  enter  a  verdict  for  the  defendant,  on  the  ground  that  the      corrie. 
plaintiff's  plea  of  nan  tenuit  had  been  found  in  favour  of  the 
defendant ;  and  that  no  admissible  evidence  had  been  adduced  in 
support  of  the  second  plea,  which  amounted  in  effect  to  an  allega- 
tion, that  Thomas  White  had  assigned  all  his  interest  in  the 
premises,  and  such  an  assignment  could  not,  under  the  *  Statute       ^       J 
of  Frauds,  be  effected,  except  by  writing.     If  the  plea  did  not 
amount  to  an  allegation  of  assignment,  it  must  be  taken  to  shew 
an  under-lease  from  White  to  the  plaintiff ;  and  in  that  case  he 
would  have  been  entitled  to  distrain. 

A  rule  nisi  was  granted,  against  which  Ludlow,  Serjt.  was  to 
have  shewn  cause ;  but  the  Court  called  on 

Russell  to  support  his  rule : 

He  cited  Bac.  Abr.  Assignment,  to  shew  that  an  averment  in 
pleading  that  a  person  has  parted  with  all  his  interest  is  equiva- 
lent to  an  averment  of  an  assignment ;  and  2  Inst.  483,  to  shew 
that  the  word  "  demise"  was  not  confined  to  a  granting  by  lease, 
but  might  apply  to  any  other  transfer  of  property.  But  if  White 
had  made  an  assignment  it  was  void  for  want  of  a  writing, 
Batting  v.  Martin^  and  evidence  of  it  was  not  admissible.  If 
the  transfer  did  not  amount  to  an  assignment  it  was  an  under- 
lease ;  for  in  Poultney  v.  Holmes, \  which  had  been  recognized  in 
Smith  v.  Mapleback,%  it  was  holden,  that  where  a  man  parted 
with  all  his  interest  in  a  term,  but  reserved  a  rent,  the  trans- 
action amounted  to  an  under-lease.  If  so,  the  defendant  was 
entitled  to  distrain,  and  the  second  plea  amounted  indirectly  to 
a  plea  of  nil  habuit  in  tenementis,  which  the  law  did  not  allow  a 
lessee  to  plead  against  his  lessor  :  Alchorne  v.  Gomme.\\ 

Best,  Ch.  J. : 

There  is  no  pretence  for  the  motion.  This  was  an  action  of 
replevin,  and  the  defendant  made  cognizance  as  bailiff  of  White, 
alleging  that  the  plaintiff  held  as  his  tenant  under  a  demise, 
from  11th  September,  1826,  to  11th  November  in  the  same  year, 

t  1  Camp.  318.  §  1  R.  E.  247  (1  T.  R.  441). 

X  1  Str.  405.  ||  2  Bing.  54. 
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Preece  at  a  rent  of  270Z.  To  this  there  were  two  pleas  :  first,  non  tenuit; 
corrie.  secondly,  *that  White,  by  the  demise  mentioned  in  the  cognizance, 
[  *27  ]  granted  the  premises  for  the  whole  of  his  estate  in  them,  leaving 
no  reversionary  interest  expectant  on  the  determination  of  the 
term.  Upon  these  pleas  issue  was  joined.  The  jury  found  for 
the  defendant  upon  the  non  tenuit;  but  on  the  last  plea  they 
found  that  there  was  a  demise  of  White's  whole  estate. 

Both  findings  are  proper.  At  first  sight  it  might  appear,  that, 
consistently  with  the  second  plea,  non  tenuit  ought  to  have  been 
found  for  the  plaintiff:  but  this  demise,  though  not  entitling  the 
lessor  to  distrain  ought  to  be  considered  as  a  lease,  and  not  as  an 
assignment;  and  in  Poultney  v.  Holmes  it  was  decided,  that  a 
party  might  sue  in  debt  upon  such  a  demise.  This  was  a  lease 
in  fact,  though  even  if  it  had  been  an  assignment  it  might  have 
been  received  in  evidence  ;  for  it  would  have  been  an  assignment 
by  operation  of  law,  which  the  Statute  of  Frauds  does  not  require 
to  be  in  writing ;  but  the  transaction  was  in  fact  a  lease,  and  the 
finding  of  the  jury  on  both  the  issues  was  proper.  If  the  plea 
itself  is  bad  the  defect  is  on  the  record,  and  the  parties  may 
proceed  further ;  but  on  this  we  give  no  opinion.  My  brother 
PARKt  concurs  as  to  the  correctness  of  the  finding.  The  rule 
must  be  discharged. 

Burrough,  J.  was  of  the  same  opinion. 

Gaselee,  J. : 

In  Smith  v.  Mapleback,  the  Court  held  that  the  lessor  could  not 
distrain  upon  a  demise  like  the  present,  though  it  was  held  to 
be  sufficiently  a  demise  to  entitle  him  to  sue  in  assumpsit  for  the 
sum  reserved. 

Rule  discharged. 
t  lie  was  at  Chambers. 
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LEES  v.  WHITCOMB.f  i«28. 

(5  Bing.  34—37;  S.  C.  2  Moore  &  Payne,  86;  6  L.  J.  C.  P.  213;  S.  C.  at  "!!!_  ' 

Nisi  Prius,  3  Car.  &  P.  289.)  [  34  ] 

A  written  agreement,  "  to  remain  with  A.  B.  two  years  for  the  purpose 
of  learning  a  trade/'  is  not  binding,  for  want  of  an  engagement  in  the 
same  instrument  by  A.  B.  to  teach. 

Assumpsit,  The  plaintiff  declared,  in  the  fourth  count  of  his 
declaration,  that  in  consideration  the  plaintiff,  at  the  special 
instance  and  request  of  the  defendant,  would  receive  the  defendant 
into  his  service,  and  cause  her  to  be  taught  the  trade  and 
business  of  a  dress-maker  and  milliner  by  the  wife  of  the  plaintiff, 
the  defendant  agreed  and  undertook  and  faithfully  promised  the 
plaintiff  to  continue  with  the  wife  of  the  plaintiff  for  two  years, 
from  the  5th  of  June,  1826,  for  the  purpose  of  learning  the 
business. 

Averment  of  the  defendant's  reception  and  instruction  by  the 
plaintiff's  wife,  and  of  her  staying  in  his  service  till  April  14, 
1827.  Breach,  her  refusal  to  remain  in  his  service  for  the 
remainder  of  the  period  of  two  years. 

In  the  fifth  count  the  consideration  was  stated  to  be  simply 
the  receiving  the  defendant  into  his  service,  and  the  undertaking, 
to  serve. 

There  were  other  counts;  but  these  came  nearest  to  the 
agreement  between  the  parties,  and  were  the  only  ones  relied  on. 
Plea,  non  assumpsit 

At  the  trial  before  Park,  J.,  Middlesex  sittings  after  Hilary        [  35  ] 
Term,  the  plaintiff,  in  support  of  his  action,  gave  in  evidence  the 
following  agreement,  signed  by  the  defendant : 

"I  hereby  agree  to  remain  with  Mrs.  Lees,  of  802,  Eegent 

Street,  for  two  years  from  the  date  hereof,  for  the  purpose  of 

learning  the  business  of  a  dress-maker.   As  witness  my  hand  this 

5th  day  of  June,  1826. 

"  Amelia  Whitcomb." 

No  premium  was  paid  by  the  defendant,  who,  on  the  day 

mentioned  in  the  agreement,  entered  the  plaintiff's  house,  and 

left  him  in  April  following,  by  which  time  she  had  made  such 

t  Communicated  to  the  editor  by  a  gentleman  at  the  Bar. 
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Lees        progress  in  learning  the  business  that  her  services  were  becoming 
Whitcomb.    valuable  to  the  plaintiff.    It  appeared  that  dress-making  and 
millinery  were  two  distinct  businesses. 

On  the  part  of  the  defendant  it  was  objected,  that  there  was 
no  mutuality  in  the  above  agreement,  and  that,  therefore,  it  was 
not  binding  on  the  defendant ;  that  the  plaintiff  not  having  bound 
himself  to  teach,  although  the  defendant  had  agreed  to  remain 
and  learn,  there  was  an  entire  absence  of  consideration  for  the 
defendant's  agreement ;  and  that  the  agreement  given  in  evidence 
did  not  correspond  with  that  set  out  in  the  declaration.  The 
plaintiff  was  thereupon  nonsuited,  with  leave  to  move  to  set 
aside  the  nonsuit,  and  have  a  new  trial. 

Taddy,  Serjt.  moved  accordingly,  and  a  rule  nisi  having 
been  granted, 

Wilde,  Serjt.  shewed  cause : 

The  fifth  count  is  not  supported  by  the  evidence,  because  a 
contract  to  serve  is  very  different  from  a  contract  to  learn.  And 
there  is  no  consideration  on  the  face  of  the  agreement  to  support 
the  fourth,  as  there  ought  to  be  under  the  Statute  of  Frauds. 
[  *30  ]  Wain  v.  *Warlters,\  Saunders  v.  Wakejield,\  Jenkins  v.  Reynolds. % 
The  plaintiff  does  not  bind  himself  to  teach,  nor  is  the  agreement 
even  signed  by  him  as  a  party  to  be  charged. 

The  Court  here  called  on 

Taddy  : 

The  defendant  could  not  engage  to  learn  without  an  implied 
engagement  on  the  part  of  the  plaintiff  to  teach,  so  that  the 
consideration  sufficiently  appears  in  the  engagement  to  learn. 

(Per  Curiam  :  The  fourth  count  alleges  the  consideration  to  be 
to  teach  the  business  of  a  dress-maker  and  milliner;  it  was 
proved  that  the  two  businesses  were  distinct,  and  the  writing  put 
in  evidence  mentions  only  the  business  of  a  dress-maker.) 

But  the  word  "  service  "  as  employed  in  the  fifth  count  is  usually 

t  7  E.  E.  645  (5  East,  10).  §  3  Brod.  &  B.  14. 

X  23  R.  B.  409  (4  B.  &  Aid.  595). 
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and    properly    applied    on    the   relation   between    master    and         Lees 
apprentice:  Rex  v.  Lynn,\  and,  therefore,  includes  the  required    whitcomb. 
consideration  of  the  teaching,  and  gives  sufficient  mutuality  to 
the  contract.     As  to  the  omission  of  the  plaintiff's  signature,  it 
is  sufficient  if  a  memorandum  of  a  bargain  be  signed  by  one  of 
the  parties  to  the  contract :  Egerton  v.  Mathews.X 

Best,  Ch.  J. : 

I  am  of  opinion  that  none  of  the  counts  are  proved.  The 
contract  does  not  bear  the  meaning  which  is  put  upon  it  in  the 
declaration.  The  businesses  of  milliner  and  dress-maker  are 
very  different,  and  that  disposes  of  the  fourth  count.  The  fifth 
count  alleges  the  consideration  to  be  the  plaintiff's  receiving  the 
defendant  into  his  service,  and  the  undertaking,  an  engagement 
to  serve;  but  there  is  by  the  contract  no  obligation  on  the 
defendant  to  serve ;  her  engagement  is  merely  to  *remain  for  [  *37  ] 
two  years ;  and  the  plaintiff  could  not  have  compelled  her  to 
serve.  It  was  probably  the  plaintiff's  intention  to  prevent  the 
defendant  from  leaving  him  and  setting  up  for  herself  the  moment 
she  had  learned  his  business,  and  there  might  have  been  a 
sufficient  consideration  for  that  if  he  had  undertaken  to  teach ; 
but  there  is  nothing  in  the  agreement  to  insure  such  instruction 
to  the  defendant. 

Burrocgh,  J. : 

There  is  no  consideration  expressed  in  the  agreement  for  the 
defendant's  undertaking ;  and  since  the  case  of  Wain  v.  Warlters 
that  is  indispensable. 

Gaselee,  J. : 

The  service  in  the  fifth  count  is  alleged  generally,  and  not  as 
a  sendee  for  the  purpose  of  learning.  I  feel  some  difficulty,  but 
not  sufficient  to  render  it  necessary  for  me  to  differ  from  the 
rest  of  the  Court. 

Rule  discharged. 

t  6  B.  &  C.  97.  t  8  R.  R.  489  (6  East,  307). 


* 
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1828.  HENLY  v.  The  Mayor  and  Burgesses  op  LYME. 

Juut  19 

'  "  (5  Bing.  91—114;  S.  C.  6  L.  J.  C.  P.  222.) 


[91] 


[This  case  came  ultimately  before  the  House  of  Lords  in  1834, 
and  is  reported  in  2  CI.  &  Fin.,  from  which  the  report  will  be 
taken  in  the  Revised  Reports  in  due  course.] 


1828.  COLLINS  v.  PRICE. 

.W25.  £.  Bing   132_i36 ;  S.  C.  2  Moore  &  Payne,  233  ;  6  L.  J.  C.  P.  244.) 

[  lS2  ]  A  child  at  school,  for  whom  payment  had  been  made  quarterly,  was 

sent  home  for  illness  four  days  after  the  commencement  of  a  quarter, 
and  did  not  return:  Held,  that  the  master  was  entitled  to  a  whole 
quarter's  schooling,  although  there  was  no  express  contract  for  a  quarter's 
notice  or  a  quarter's  pay,  and  although  the  school  was  a  day-school,  at 
which  the  child  was  the  only  boarder. 

Assumpsit,  by  a  schoolmaster,  to  recover  a  quarter's  board  for 
a  child  placed  under  his  care  by  the  defendant.  There  was  a 
[  *133  ]  special  count  in  the  declaration,  ^alleging  an  undertaking  to  pay 
for  a  quarter,  or  give  a  quarter's  notice,  in  consideration  of  the 
plaintiff's  instruction ;  and  a  common  indebitatus  count  for  a 
quarter's  tuition,  board,  &c.     Plea,  non  assumpsit. 

At  the  trial  before  Best,  Ch.  J.,  Middlesex  sittings,  it  appeared 
that  the  plaintiff  kept  a  day-school,  but  that  the  child  in  question 
had  been  placed  with  him  as  a  boarder,  and  was  the  only 
boarder  he  had.  The  plaintiff's  charges  for  the  child  had 
always  been  sent  in  and  settled  quarterly,  up  to  the  Midsummer 
holidays,  1827.  Upon  their  expiration  the  child  was  sent  to 
school  again,  but  after  four  days  was  taken  ill,  and  sent  home  by 
the  plaintiff  for  her  recovery.  The  defendant  never  sent  the 
child  back,  and  the  plaintiff  now  sued  to  recover  his  charge  for 
the  whole  quarter.  There  was  a  set-off  proved  to  a  greater 
amount  than  the  value  of  the  four  days'  board. 

The  jury  found  a  verdict  for  the  whole  quarter,  leave  being 
reserved  to  the  defendant  to  move  to  set  it  aside,  and  enter  a 
nonsuit  on  the  ground  that  there  was  no  agreement  to  pay  for 
the  quarter. 
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Wilde,  Serjt.  having  obtained  a  rule  nisi  accordingly,  Collins 

r. 
PBICE. 

Spankie,  Serjt.  shewed  cause : 

The  previous  payments  having  been  quarterly,  there  is 
sufficient  evidence  of  an  implied  contract  to  pay  by  the  quarter, 
and  not  to  take  the  child  away  without  a  quarter's  notice  or  a 
quarter's  pay;  such  being  the  usual  course  of  dealing  with 
schoolmasters,  who  do  not  in  general  undertake  to  teach  by  the 
day  or  week,  but  by  the  quarter.  If  the  law  were  otherwise, 
they  might  be  put  to  great  inconvenience  in  providing  fruitlessly 
for  an  ensuing  quarter.  But  the  plaintiff  is  entitled  to  recover 
on  the  common  count ;  for  even  if  there  were  no  agreement  on 
the  subject  of  notice,  the  contract  was  by  the  quarter;  and  in 
Gandcll  *v.  Pontigny\  it  was  holden,  that  where  a  servant  is  [  *134  ] 
hired  by  the  quarter,  if  he  be  discharged  by  his  master  without 
cause  in  the  middle  of  a  quarter,  he  may  recover  the  quarter's 
wages  under  a  count  in  indebitatus  assumpsit.  In  Robinson  v. 
Hindmanl  Lord  Kenyon  held  the  same.  So  in  actions  for  use 
and  occupation,  if  the  defendant  has  commenced  a  quarter,  he 
must  pay,  whether  he  occupies  the  whole  time  or  not.  In 
Delamainer  v.  Winteringham§  it  was  held,  a  sailor  might  recover 
for  wages  during  an  imprisonment  on  shore  under  an  embargo 
in  a  foreign  port. 

Wilde: 

The  defendant  must  be  liable  either  in  respect  of  an  express 
or  an  implied  contract.  Express  contract  there  is  none,  here ; 
and  there  is  no  fact  in  the  case  from  which  the  Court  can  imply 
one;  for  if  such  implication  can  be  raised  at  all,  where  is  the 
line  to  be  drawn?  What  is  to  exclude  the  implication  of  a 
contract  for  half  a  year  or  a  year  as  well  as  a  quarter  ?  The 
plaintiff's  was  only  a  day-school,  and  whatever  may  be  urged 
with  respect  to  the  practice  of  boarding-schools,  for  day-schools 
there  is  no  established  rule;  or  if  there  be  any,  it  is,  that 
instruction  is  paid  for  by  the  day  or  week  rather  than  by  the 
quarter. 

t  4  Camp.  375.  §  4  Camp.  186. 

1  3  Esp.  235. 
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Collins  If  a  contract  by  the  quarter  may  be  implied  for  a  child's 

price.       day-school,  why  not  for  a  dancing  or  a  fencing  academy  ?    But 

it  would  be  impossible  to  conduct  such  establishments,  if  persons 

who  wanted  but  a  few  lessons  should  be  held  liable  to  pay  for 

a  quarter. 

In  the  case  of  servants,  the  law  implies  a  contract  by  a  year 

(Beeston  v.  Collyer\),  and  by  universal  usage  they  are  entitled 

to  a  month's  wages  or  a  month's  warning,  except  in  case  of 

[  •i3:>  ]       misconduct.      In  the  case  of  houses,  *the  landlord  may   be 

unable  to  dispose  of  his  premises  if  the  tenant  leaves  them  at  an 

unfavourable  time  of  the  year;   but  a  schoolmaster  can  go  on 

without  interruption,  although  one  of  his  scholars  should  fall 

sick  or  die. 

Car.  adv.  vult. 

Park,  J. : 

Although  there  was  no  express  contract,  the  question  is,  whether 
there  was  not  evidence  from  which  the  jury  might  infer  that  there 
was  an  implied  contract  from  quarter  to  quarter  ? 

We  do  not  think  it  necessary  to  assimilate  this  case  to  the 
sailor's  wages,  as  in  the  case  of  Cutter  v.  Powell  ;t  nor  to  those 
of  the  wages  during  the  Russian  embargo.  The  former  case 
depends  upon  a  question,  perhaps  of  public  policy;  the  latter 
upon  the  very  peculiar  circumstances  of  that  transaction. 

Here  the  former  payments  had  been  for  and  by  the  quarter. 
A  new  quarter  had  been  begun ;  no  intention,  no  declaration  of 
any  intention,  to  take  away  the  child.  She  is  not  at  last  taken 
from  school  by  the  parent ;  but  the  child  falling  ill,  the  school- 
mistress very  properly  sends  her  home. 

No  intention  is  then  manifested  to  put  an  end  to  the  contract ; 
no  fault  was  attributable  or  attributed  to  the  mistress,  who  would 
have  continued  her  services,  if  they  had  been  accepted;  and. 
therefore,  the  jury  were  well  warranted  in  coming  to  the  con- 
clusion they  did. 

It  seems,  if  authority  were  wanting,  not  very  easy  to  distinguish 
the,  case  of  Gandell  v.  Pontigny,  4  Camp.  875,  and  1  Stark.  198. 

I  quote  from  the  latter.     It  was  an  action  for  work  and  labour. 

t  29  E.  E.  576  (4  Bing.  309\  X  3  E.  B.  183  (6  T.  B.  320). 
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The  plaintiff  had  been  employed  as  a  clerk  by  the  defendant,  in      Collins 

hi9  counting-house,  at  a  salary  of  200Z.  per  annum,  which  had       peice. 

been  paid  quarterly.     *The  defendant  being  displeased  with  the       [  *136  ] 

plaintiff's  conduct,  on  the  11th  August,  (in  the  midst  of  a  quarter) 

discharged  him,  paying  him  251.,  the  proportionate  salary  for  half 

a  quarter,  which  would  expire  on  the  15th  August.     The  plaintiff 

tendered  himself  the  next  morning  at  the  counting-house,  as  ready. 

to  discharge  his  duty  as  usual,  when  the  defendant  declined  his 

services.     The  Court  held  that  the  plaintiff  was  entitled  to  recover 

his  salary  for  the  remainder  of  the  quarter,  on  the  general  count 

for  work  and  labour. 

Rule  discharged. 


STROTHEK  and  Another  v.  BARE  and  Another.  ms. 

(5  Bing.  136—160;  S.  C.  2  Moore  &  Payne,  207 ;  6  L.  J.  C.  P.  24o.)  June  25, 

Qucere,  Whether  in  an  action  for  an  injury  to  the  reversion,  proof  that         [  1^6  3 
the  premises  were  devised  to  plaintiff,  and  that  an  occupier  holds  as 
tenant  to  the  plaintiff,  the  latter  fact  being  established  by  oral  evidence, 
although  the  occupier  holds  under  a  written  agreement,  be  sufficient  to 
shew  a  reversion  in  the  plaintiff. 

Best,  Ch.  J.  and  Burrough,  J.  neg. ;  Park,  J.  and  Gaselee,  J.  aff . 

Gaselee,  J. : 

In  this  case,  Marmaduke  Strother  and  Hannah  Strother  are 
the  plaintiffs,  and  Robert  Barr  and  Lewis  Morgan,  defendants. 
This  comes  before  the  Court  upon  a  motion  to  set  aside  the 
verdict,  which  has  been  obtained  for  the  plaintiffs  with  Is. 
damages,  and  to  enter  a  nonsuit.  This  case  was  tried  at  the  last 
assizes  for  the  county  of  York  by  my  brother  Bayley.  It  was  an 
action  upon  the  case,  for  an  injury  to  the  reversion  of  the  plaintiffs, 
by  pulling  down  certain  posts  and  foundation-stones,  which 
supported  a  wooden  building  called  Noah's  Ark.  The  only 
question  before  us,  is,  whether  or  not  there  was  sufficient  evidence 
of  the  plaintiff's  having  a  reversionary  interest?  The  building 
*was  stated  in  the  declaration  to  be  partly  in  the  possession  of  [  *137  ] 
Joseph  Ingle  and  William  Milner. 

In  order  to  prove  the  plaintiffs'  case,  Joseph  Ingle  was  called 
and  said :  "  I  know  the  Noah's  Ark ;  I  occupy  part.  Mr.  and 
Miss  Strother,  the  plaintiffs,  are  my  landlords.     William  Milner 

r.r. — vol.  xxx.  85 
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Strother  occupies  another  part."  Upon  cross-examination,  he  says,  "I 
Barr.  took  the  premises  of  Mr.  and  Miss  Strother.  I  saw  both  often  ; 
Mr.  Strother  at  first.  I  had  an  agreement  in  writing,  which  I 
signed  my  name  to,  for  so  much  a  year.  I  have  held  seven  years, 
and  have  wrought  out  the  rent  every  year.  Milner  occupies  part 
of  the  building  on  the  same  floor  as  I  do."  The  will  of  Mary 
Strother,  devising  the  premises  to  the  plaintiffs,  as  tenants  in 
common,  was  then  put  in  and  read.  William  Milner,  the  other 
tenant,  was  called,  and  he  says,  "  I  pay  rent  for  what  I  occupy  to 
Mr.  Strother.     I  do  not  know  Miss  Strother." 

Upon  this  it  was  contended,  that  the  written  agreement  of 
Joseph  Ingle  should  be  produced.  (It  does  not  appear  whether 
there  was  any  agreement  with  Milner  or  not.)  It  was  objected, 
first,  that  the  written  agreement  with  Ingle  should  be  produced, 
because,  among  other  things,  the  quantum  of  the  damages  the 
plaintiffs  would  be  entitled  to  recover  would  depend  upon  the 
length  of  Ingle's  term ;  and,  secondly,  that  Milner  proved  a 
tenancy  under  Mr.  Strother  only.  The  learned  Judge  who  tried 
the  cause  adds :  "  I  thought  it  desirable  to  have  the  case  decided 
upon  the  merits,  and  I  gave  the  defendant  leave  to  move  to  enter 
a  nonsuit,  should  the  Court  be  of  opinion  I  ought  to  have  non- 
suited upon  the  above  objection."  In  pursuance  of  the  leave  so 
reserved,  application  has  been  made  to  this  Court,  and  a  rale 
was  granted  to  shew  cause  why  a  nonsuit  should  not  be  entered. 
That  rule  has  been  argued  before  the  Court,  and  it  is  my  duty  to 
state  my  opinion  first,  unfortunately  differing  as  I  do  from  some 
[  *138  ]  of  the  others  of  the  Court.  *Upon  the  best  consideration  I  have 
been  able  to  give  this  case,  I  am  of  opinion  this  rule  ought  to  be 
discharged.  I  do  not  mean  to  say,  contrary  to  principles  long 
established,  that  you  can  give  the  contents  of  a  written  agreement 
in  evidence  without  producing  the  agreement  itself.  If  it  were 
necessary  in  this  case  to  prove  the  terms  of  the  holding  of  the 
tenant,  I  should  be  of  opinion  the  rule  should  be  complied  with, 
and  that  the  tenancy  could  not  be  proved  by  other  evidence  than 
by  producing  the  written  agreement  itself.  But  it  appears  to  me 
not  to  be  necessary  to  prove  any  item  of  the  agreement.  The 
facts  to  be  made  out  are  simply  these :  that  the  plaintiffs  have 
an  interest  in  the  premises,  and  that  the  persons  named  in  the 
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declaration  are  their  tenants.     Now  that  fact  is  capable  of  proof,     Stbotheb 

and  was  actually  proved  without  the  intervention  of  any  agree-        barr. 

ment  or  lease ;  without  having  recourse  to  any  one  item  in  it. 

And  I  find,  so  lately  as  the  year  1827,  a  case  was  determined  by 

the  Court  of  King's  Bench,  which  is  so  like  this  case,  that  I 

cannot  make  the  smallest  distinction.     Without,  therefore,  going 

into  all  the  cases  which  have  been  decided,  I  think  it  sufficient 

to  go  no  further  than  to  read  an  authority  that  appears  to  me  to 

be  decisive  upon  this  case.     It  is  the  case  of  The  King  v.  The 

Inhabitants  of  the  Holy  Trinity  and  St.  Margaret,  Hull,  which  is 

to  be  found  in  1  Manning  &  Ryland's  Rep.  444  ;t  and  the  question 

was,  whether  or  not  the  plaintiff  was  entitled  to  a  settlement  upon 

a  tenement  of  10Z.  a  year  value.     In  order  to  prove  that,  the 

appellants  were  proceeding  to  shew  that  the  pauper  was  in  the 

occupation  of  a  tenement  of  that  value :  the  respondent's  counsel 

thereupon  interposed,  and  asked  the  pauper  whether  the  contract 

under  which  he  held  the  tenement  was  not  in  writing ;  and  upon 

his  answering  that  it  was,  they  *objected  that  no  parol  evidence       [  *139  ] 

could  be  received  upon  the  subject,  but  that  the  document  itself 

must  be  produced,  or  the  loss  of  it  proved.     The  appellants' 

counsel,  in  reply,  contended,  that  they  were  not  examining  as  to 

the  contents  of  the  document,  with  which  they  had  nothing  to  do, 

but  all  they  proposed  to  prove,  was  the  fact  of  the  occupation  and 

the  rent  paid  by  the  occupier ;  and  that  they  were  at  liberty  to 

prove  so  much  by  the  cross-examination  of  the  pauper,  without 

any  reference  to  the  agreement.     The  Court  of  Quarter  Sessions, 

however,  were  of  opinion  that  the  written  agreement  ought  to  be 

produced,  or  its  absence  accounted  for ;  and  that  neither  being 

done,  the  parol  evidence  was  not  admissible.     The  evidence 

consequently  was  rejected. 

Upon  a  case  being  granted,  the  Court  of  King's  Bench  after 
hearing  counsel  at  some  length,  stopped  him,  and  my  brother 
Batley  said,  "The  appellants  did  not  enquire  into  the  terms  or 
contents  of  the  written  agreement.  They  simply  asked  a 
question  as  to  the  fact,  whether  the  pauper  had  or  had  not  been 
tenant  of  the  premises  in  a  particular  parish.  Surely  in  reply 
to  that  question  the  witness  ought  to  be  allowed  to  say,  '  I  was 

t  Beported  in  31  E.  E.  from  7  B.  &  C.  611. 
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stbothkb  the  tenant  of  A.' "  In  giving  the  judgment  of  the  Court,  my 
barr.  brother  Bayley  says :  "  The  contents  of  this  written  agreement 
could  not  be  proved  by  parol  evidence,  and,  therefore,  it  was 
properly  decided  in  the  cases  which  have  been  cited,  that  where 
such  a  written  agreement  was  in  existence,  the  terms  of  the 
tenancy  or  amount  of  the  rent  could  be  proved  only  by  the  pro- 
duction of  the  agreement  itself.  But  the  rule  of  law  does  not 
go  so  far  as  to  prevent  the  admission  of  parol  evidence,  of  the 
fact  that  the  relation  of  landlord  and  tenant  existed  between 
particular  parties  at  a  particular  time  in  a  particular  parish. 
I  think  decidedly  that  proof  by  parol  of  the  fact  of  the  pauper's 
having  been  tenant  was  receivable,  and,  therefore,  that  the 
Sessions  were  wrong." 
[  140  ]  This  question  was  also  brought  before  the  Court  of  King's 

Bench  in  The  King  v.  Inhabitants  of  Castle  Morton,  +  when  the 
Court  held  the  agreement  must  be  produced,  and  parol  evidence 
could  not  be  given  of  it.  But  the  plaintiff  in  that  case  was  not 
merely  to  prove  there  was  the  relationship  of  landlord  and 
tenant;  he  sought  to  shew  by  the  agreement,  which  was 
unstamped,  that  the  premises  were  of  the  value  of  10/.  a  year, 
of  which  he  offered  no  other  evidence  but  the  contents  of  the 
contract  itself.  The  Court  held  that  he  ought  to  produce  the 
agreement,  and  that  he  could  not  give  parol  evidence  of  it.  Lord 
Tenterden  in  giving  his  j  udgment,  referring  to  Dover  v.  Macstaer.  X 
says,  "  The  promissory  note  was  there  admitted  in  evidence,  on 
the  ground  that  the  defendant,  who  had  in  that  case  been  guilty 
of  a  crime,  should  not  be  allowed  to  relieve  himself  from  the  con- 
sequences of  it  by  such  an  objection :  (that  it  was  unstamped.) 
And  so  in  the  case  of  forgery,  a  prisoner  cannot  object  that  the 
forged  instrument  when  produced  cannot  be  given  in  evidence 
for  want  of  a  proper  stamp.  But  this  case  is  very  different ;  for 
the  parties  here  seek  to  shew  the  value  of  a  tenement  by  the 
proof  of  a  contract  previously  entered  into  respecting  it.  The 
contract  was  not,  therefore,  in  this  case  collateral,  but  of  the 
very  essence  of  the  case."  To  be  sure  it  was,  because  there 
the  mode  resorted  to  for  proving  the  value  was  to  shew  that 
the  pauper  had  contracted  to  give  so  much. 

t  22  E.  R.  493  (3  B.  &  Aid.  588).  J  o  Esp.  92. 
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Now  in  the  present  case  there  is  not  one  syllable  of  proof  strothbb 
of  what  quantity  of  rent  was  to  be  paid.  All  that  it  was  neces-  barb. 
sary  to  prove,  was,  that  the  plaintiffs  were  landlords  of  the 
persons  named  in  the  declaration,  and  that  they  were  tenants; 
and  how  is  that  proved  ?  The  landlords'  right  is  proved  by  the 
best  of  all  possible  evidence ;  *they  claim  under  the  will  of  [  *ui  ] 
Mary  Strother,  and  the  will  is  put  in  and  read,  and  by  the  will 
the  plaintiffs  are  constituted  tenants  in  common.  What  is  the 
next  fact  proved  ?  That  the  occupiers  are  tenants  to  the  plain- 
tiffs of  the  estate.  That  I  consider  would  be  prima  facie  evidence 
of  a  seizin  in  fee.  The  witness  goes  on  to  say,  however,  not  that 
he  is  in  possession  merely,  but  "  I  am  in  possession  as  tenant  to 
the  two  plaintiffs  to  whom  I  pay  rent."  That  is  all  that  it  is 
necessary  to  enquire.  The  objection  taken  at  the  trial  was,  that 
there  was  no  evidence  of  the  value  of  the  reversion,  and,  therefore, 
the  damages  could  not  be  ascertained.  If,  indeed,  the  plaintiffs 
had  gone  for  damages  commensurate  to  their  title,  and  wanted  to 
prove  it,  they  must  have  taken  some  course  or  other  to  do  it; 
but  the  plaintiffs  do  not  appear  to  have  done  that  here.  Probably 
if  they  had  gone  for  damages  they  must  have  gone  further,  and 
have  produced  their  agreement,  that  being  the  only  means  by 
which  they  could  shew  the  extent  of  their  interest.  But  this  is 
like  every  other  case  where  no  real  damages  are  to  be  proved.  An 
injury  was  done,  but  the  plaintiffs  were  content  to  take  nominal 
damages.  Now,  was  it  a  necessary  thing  to  prove  extent  of  title 
in  this  case  ?  I  apprehend  not,  because  in  the  case  which  will 
most  probably  be  relied  upon  as  deciding  this  point,  the  Court 
held,  that  although  there  was  no  evidence  of  damages,  the  party 
was  entitled  to  a  shilling.  I  am  speaking  of  the  case  of  Cotterill 
v.  Hobby  A  It  was  an  action  for  an  injury  to  a  reversion,  by 
cutting  down  a  tree.  The  first  count  stated  a  written  agreement; 
and  the  Court  held  there,  that  it  was  necessary  the  written  agree- 
ment should  be  produced.  And  why?  Because  there  the  question 
was,  whether  the  trees  had  been  demised ;  that  could  only  *be  [  *i*2  ] 
ascertained  by  the  agreement  itself,  and  the  Court  held  the  agree* 
ment  should  be  produced.  Now,  as  there  is  no  question  of  that 
sort  here,  I  do  not  think  that  case  applies  to  the  principle  which 
t  28  E.  R.  328  (4  B.  &  C.  465). 
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stbotheb  is  to  decide  this.  The  Court  held  there,  that  the  plaintiff  was 
Barr.  entitled  to  recover  upon  his  count  in  trover,  the  defendants 
having  cut  down  a  tree  which  was  proved  to  belong  to  the  plain- 
tiff; but  whether  the  plaintiff  claimed  it  as  reversioner  or  as 
occupier,  or  by  any  other  title,  was  not  the  question  in  the  action, 
which  was  trespass  on  the  case;  he  was  clearly  entitled  to  the 
wood,  in  whatever  character  he  appeared,  whether  as  reversioner 
or  occupier.  The  Court  held  he  was  entitled  to  recover  the  value 
of  the  tree,  inasmuch  as  evidence  had  been  given  to  prove  his 
title  to  it. 
I  am  of  opinion  this  rule  should  be  discharged. 

Burrough,  J. : 

I  am  very  sorry  to  differ  from  my  brother  Gaselee,  but  I  am 
clearly  of  opinion  the  other  way,  and  I  will  state  very  shortly 
why.  The  application  of  the  rules  of  evidence  depends  very 
much  on  the  nature  of  each  particular  action.  Here  the  plaintiffs 
have  a  reversionary  interest  in  lands  which  are  in  the  possession 
or  occupation  of  certain  persons.  But  it  must  be  recollected  that 
the  defendants  are  entire  strangers  to  such  interest,  as  they  are 
not  the  tenants  or  occupiers,  but  mere  wrong-doers.  I  admit 
that  payment  of  rent  is  primd  facie  evidence  of  a  reversion  in  the 
plaintiffs;  but  when  one  of  those  witnesses  said,  he  was  tenant  to 
the  plaintiffs,  and  held  under  an  agreement,  no  parol  evidence 
was  receivable,  as  the  agreement  itself  should  have  been  produced. 
Whether  the  plaintiffs  were  entitled  or  not  would  depend  on  the 
construction  of  that  instrument,  and  when  produced,  it  might 
shew  an  interest  different  from  that  of  a  reversionary  interest, 
•us  ]  it  *is  impossible  to  say  what  the  plaintiffs'  interest  was,  until 
the  instrument  was  produced.  There  was  no  evidence,  therefore, 
to  go  to  the  jury  of  any  reversion,  and  the  plaintiffs  failed  in 
the  material  point.  As  to  the  verdict  being  taken  for  nominal 
damages,  that  proves  nothing  in  my  opinion.  There  was  nothing 
proper  to  go  to  the  jury,  unless  the  agreement  were  produced ; 
and  I,  therefore,  should  have  directed  a  verdict  for  the  defendant. 
It  is  the  common  course  in  trials  at  Nisi  Prius,  if  the  term  a 
party  holds,  is  by  a  contract  in  writing,  to  have  the  contract 
produced,  and  no  other  evidence  can  be  receivable  to  explain  its 
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contents ;  and  here,  as  the  plaintiffs  did  not  produce  the  agree-     Stbothkr 
ment,  they  made  out  no  case  against  the  defendants  as  wrong-        barb. 
doers.     The  defendants  are  mere  wrong-doers,  and  not  tenants 
or  occupiers. 

On  the  whole,  therefore,  it  appears  to  me,  that  the  general  rule 
of  evidence,  as  laid  down  by  the  text  writers  with  respect  to  the 
admissibility  of  parol  testimony  to  explain  the  contents  of  a 
written  instrument,  is  particularly  applicable  to  this  case.  Here 
the  party  held  by  a  written  agreement,  which  should  have  been 
produced,  without  which  he  proved  nothing.  I  am  clearly  of 
opinion,  that  the  rule  of  evidence  should  have  been  complied 
with ;  and,  therefore,  that  the  rule  for  a  new  trial  must  be  made 
absolute. 

Park,  J.  : 

Upon  the  first  question  I  think  that  there  was  sufficient 
evidence  to  go  to  the  jury  of  a  tenancy  by  both  the  occupiers 
named  in  the  declaration  under  both  the  plaintiffs. 

The  main  question  is,  whether,  in  order  to  prove  a  reversion 
in  the  plaintiffs,  it  was  necessary  to  give  more  evidence  than  was 
given  at  the  trial  ?  I  am  of  opinion  it  was  not.  Let  us  see  what 
was  proved.  The  plaintiffs  had  the  property  devised  to  them  as 
tenants  in  *common,  by  the  will  of  Mary  Strother,  which  was  [  M44  ] 
read.  It  does  not  state  what  quantum  of  estate  they  had ;  but 
in  the  absence  of  other  proof,  the  estate  being  devised  to  them, 
and  rent  being  paid  to  them,  it  is  to  be  presumed,  till  the 
contrary  is  shewn,  to  be  a  tenancy  in  fee.  The  tenants  could 
not  have  the  fee,  for  that  would  have  required  a  conveyance  by 
deed,  whereas  this  is  only  said  to  be  an  agreement. 

But  it  was  said  by  counsel  at  the  trial,  the  agreement  ought  to 
have  been  produced,  because  (amongst  other  things)  the  plaintiffs, 
without  it,  could  not  shew  the  amount  of  the  damages,  for  they 
could  not  shew  the  extent  of  their  reversion,  upon  the  duration 
of  which  their  injury  and  damage  depended.  True,  this  is 
certainly  so ;  but  what  is  that  to  the  defendants  ?  The  plaintiffs 
are  the  losers  by  that,  and  they  have  lost,  having  only  got  1*. 
damages ;  and  if  they  had  only  a  week's  reversion,  they  could 
not  have  got  less.     This  is  all  that  it  is  necessary  for  me  to  say 
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stbotheb  on  this  part  of  the  case,  and  I  think  I  am  borne  out  by  authority ; 
Barb.  an<*  although,  no  doubt,  in  this  matter,  as  well  as  in  most  others, 
there  is  a  contrariety  of  decisions,  yet  I  am  a  great  enemy  to 
vacillations  in  judgment ;  and  even  if  there  are  many  cases  the 
other  way,  yet,  finding  cases  perhaps  comparatively  modern  in 
support  of  my  present  opinion,  I  think  it  better  to  stand  upon 
the  later  authorities. 

The  doctrine  I  wish  to  be  understood  as  holding  is  this,  that 
parol  evidence  of  the  contents  of  a  written  instrument  cannot  be 
given  where  the  contract  contained  in  such  instrument  is  the 
subject  of  the  suit ;  because  the  terms  of  the  agreement  must 
depend  on  the  written  instrument. 

Thus,  in  one  of  the  cases,  Brewer  v.  Palmer,  t  Lord  Eldon, 
[  M45  ]  then  Chief  Justice  of  this  Court,  where  an  *action  for  the  use 
and  occupation  of  certain  premises,  which  had  been  demised  by 
an  agreement  in  writing,  was  brought,  nonsuited  the  plaintiff 
on  the  non-production  of  the  writing;  and  rightly,  because  the 
terms  of  the  holding  must  have  been  proved,  and  they  could  be 
allowed  to  appear  from  the  written  agreement  only. 

The  principle,  as  far  as  I  havev  been  able  to  discover  it  by 
reference  to  many  cases,  is  that  shortly  stated  by  Lord  Tenteeden 
in  his  usual  neat  and  precise  manner.  "  The  parties  seek  to 
shew  the  value  of  a  tenement  by  the  proof  of  a  written  contract 
previously  entered  into  respecting  it.  The  contract,  therefore, 
is  not  collateral,  but  of  the  very  essence  of  the  case,  and  there- 
fore could  not  be  proved  by  parol  evidence." 

That  was  the  opinion  he  gave  in  a  very  short,  but  very  correct, 
judgment  in  The  King  v.  Inhabitants  of  Castle  Morton.  There, 
a  pauper  being  removed,  claimed  a  settlement  by  having  rented 
a  tenement  of  102.  a  year  ;  and  it  appeared  that  the  renting  was 
by  virtue  of  a  written  agreement,  which  it  was  necessary  in  that 
instance  to  produce,  inasmuch  as  no  other  evidence  was  adduced 
to  shew  the  value  of  the  premises.  The  Court  held,  that  the 
written  agreement  should  have  been  produced,  for  there  the 
contract  was  not  collateral,  but  the  very  essence  of  the  case. 
The  same  rule  applies  to  the  case  of  Dover  v.  Maestaer.  J  But, 
on  the  other  hand,  Bucher  v.  Jarrett%  seems  to  me  to  go  the  full 

t  3  Esp.  213.  \  5  Esp.  92.  §  3  Bos.  &  P.  143. 
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length  of  this  case.  It  was  an  action  of  trover  for  the  certificate  strotheb 
of  a  ship's  registry,  and  it  was  held  the  certificate  might  be  barb. 
proved  by  the  production  of  the  registry  from  which  it  was 
copied,  though  no  notice  had  been  given  to  produce  the  certificate 
itself.  Lord  Alvanley,  Mr.  Justice  Heath,  Mr.  Justice  Rooke, 
and  Mr.  Justice  Chambre  gave  their  opinions  at  full  length 
upon  the  case ;  and  the  judgment  *of  Mr.  Justice  Chambre  in  C  *145  ] 
particular  states  the  point  moet  neatly,  and  carries  the  principle 
to  the  full  extent  of  the  present  case.  He  says,  "  There  is  an 
essential  difference,  as  I  conceive,  between  the  mode  of  proving 
a  very  general  or  a  very  minute  description  of  a  written  instru- 
ment. The  rule  undoubtedly  is,  that  no  evidence  can  be  received 
of  the  contents  of  a  written  instrument,  but  the  instrument  itself. 
But  in  this  case  the  plaintiffs  declared  in  trover  for  a  written 
instrument,  describing  it  generally,  and  not  referring  to  its 
contents,  of  which  evidence  could  not  have  been  received,  as  no 
notice  had  been  given  to  the  defendant  to  produce  the  instrument 
itself."      ' 

There  is  also  the  case  of  How  v.  Hall,\  which  was  decided 
upon  the  same  principle  as  that  which  I  have  just  mentioned. 
It  was  an  action  of  trover  for  a  bond.  It  was  contended  the 
plaintiff  might  give  parol  evidence  of  it  to  support  the  general 
description  of  the  instrument  stated  in  the  declaration,  it  not 
being  necessary  in  such  an  action  to  go  into  minute  particulars 
of  the  contract  by  producing  the  instrument  itself.  The  Chief 
Justice,  Lord  Ellenborough,  and  Mr.  Justice  Le  Blanc,  after 
entering  fully  into  the  case,  held,  that  in  the  nature  of  things, 
it  was  not  necessary  that  it  should  be  so :  that  the  case  did 
not  require  the  production  of  the  instrument. 

Jolley  v.  Taylorl  was  an  action  of  assumpsit  against  the 
proprietor  of  a  stage-coach  on  a  promise  to  carry  three  promissory 
notes  of  51.  each  from  Ware  to  London.  It  was  objected  by 
Mr.  Serjt.  Best,  that  before  giving  evidence  of  the  contents  of 
the  notes  the  plaintiff  must  prove  a  notice  to  produce  them,  as 
promissory-notes,  like  all  written  instruments,  should  speak  for 
themselves,  and  were  not  to  be  described  according  to  the  loose 
recollection  of  witnesses.    But  Chief  Justice  Mansfield  *said,       [  *i*7  ] 

t  12  E,  R.  515  (14  East,  274).  J  1  Camp.  1-13. 
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stbotheb  "  A  notice  here  appears  to  me  to  be  unnecessary.  I  can  make 
Barb,  no  distinction  as  to  this  purpose  between  written  instruments 
and  other  articles;  between  trover  for  a  promissory-note  and 
trover  for  a  waggon  and  horses." 

The  case  of  Davis  v.  Reynolds^  was  an  action  where  Cowper 
&  Co.  of  London  had  bought  of  Peacock  &  Co.,  who  resided  in 
the  North  of  England,  certain  flax,  which  had  been  consigned 
to  Cowper,  and  landed  on  the  defendant's  wharf  in  London. 
Cowper  &  Co.  had  transmitted  to  Peacock  their  acceptance  for 
the  amount,  and  had  sold  the  flax  to  the  plaintiff  who  had  paid 
them  the  amount,  and  had  taken  a  receipt.  The  bill  of  lading 
was  tendered  in  evidence,  but  rejected  for  want  of  a  stamp. 
Lord  Ellbnborouoh  said,  "The  right  of  possession  follows  the 
right  of  property.  When  the  goods  arrived  at  the  wharf  they 
were  delivered  to  the  wharfinger,  as  the  bailee,  for  the  benefit  of 
the  person  entitled.  At  that  time  Cowper  &  Co.  were  entitled, 
for  they  had  paid  their  accepted  bill  for  the  goods,  which  does 
not  appear  to  have  been  dishonoured ;  they  had  thereby  acquired 
a  right  of  property  which  they  were  competent  to  assign." 

In  Doe  d.  Sir  Mark  Wood  v.  Morris*,  it  was  holden  that  in 
ejectment  the  landlord  having  proved  payment  of  rent  by  the 
defendant,  and  half  a  year's  notice  to  quit  given  to  him,  cannot 
be  turned  round  by  his  witness  proving  on  cross-examination, 
that  an  agreement  relative  to  the  land  in  question  was  produced 
at  a  former  trial  between  the  same  parties,  and  was,  on  the 
morning  of  the  then  trial,  seen  in  the  hands  of  the  plaintiff's 
attorney,  the  contents  of  which  the  witness  did  not  know ;  no 
notice  having  been  given  by  the  defendant  to  produce  that  paper; 
[  *148  ]  for  though  it  might  be  an  agreement  *relative  to  the  land,  it 
might  not  affect  the  matter  in  judgment,  nor  even  have  been 
made  between  those  parties. 

In  the  present  case  it  was  not  necessary,  in  order  to  prove  the 
reversionary  interest  to  be  in  the  plaintiffs,  to  produce  an  agree- 
ment with  their  lessee,  when  it  was  clearly  proved  they,  the 
plaintiffs,  held  the  premises  as  tenants  in  common  under  the 
will,  which  was  read.  And  although  the  quantum  of  interest 
which  eacfc  had  did  not  appear,  still  there  was  j>rtww  facie  evidence 

t  1  Stark.  115.  J  12  East,  237. 
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of  a  holding  in  fee  till  the  contrary  was  shewn.  In  Doe  d.  Sir  Stbothbr 
M.  Wood  v.  Morns,  Lord  Ellenborough  says,  "  How  can  we  barr. 
say  that  the  plaintiff  ought  to  have  been  nonsuited  for  want  of 
giving  the  best  evidence  of  the  tenancy,  unless  it  appeared  that 
there  was  other  and  better  evidence  of  it  in  an  agreement  in 
writing  between  the  landlord  and  his  tenant,  which  the  landlord 
kept  back  ?  Enough  at  least  ought  to  appear  to  shew  that  the 
paper  not  produced  was  better  evidence  of  the  terms  of  the  tenancy 
than  the  evidence  which  was  received  ;  but  it  did  not  appear  that 
it  was  an  agreement  between  these  parties,  or  that  it  was  an 
existing  agreement  at  this  time.  It  might  have  been  an  agree- 
ment between  the  defendant  and  his  former  landlord,  or  it  might 
have  related  to  a  former  period  of  the  tenancy.  The  witness  did 
not  profess  to  know  any  thing  of  the  contents  of  the  paper,  only 
that  it  was  an  agreement  relative  to  the  lands  in  question.  We 
determined  a  case  of  Doe  d.  Shear  wood  v.  Pearson^  similar  to  this, 
in  the  last  Term,  where  the  rule  for  a  new  trial,  which  was  moved 
on  the  same  ground,  was  finally  discharged." 

In  the  case  of  Stevens  v.  Pinnt>y,l  my  learned  brother  Burrough 
held,  that  it  was  not  necessary  to  produce  the  written  agreement. 

It  was  an  action  for  work  and  labour.  The  plaintiff  having  [  149  ] 
proved  the  value  of  the  work  done,  and  closed  his  case,  one  of 
the  defendants'  witnesses  swore  that  there  was  a  memorandum 
in  writing,  containing  an  estimate  of  the  prices  at  which  the 
work  was  to  be  performed,  and  produced  a  copy  in  the  plaintiff's 
handwriting  unstamped,  and  not  signed  either  by  him  or  the 
defendant.  The  learned  Judge  who  tried  the  cause  held,  that 
the  plaintiff  was  not  thereby  precluded  from  recovering  on  the 
common  counts.  I  do  not  think  that  will  apply  to  the  present 
case.  The  case  afterwards  came  before  the  Court,  when  the 
ruling  of  my  learned  brother  was  confirmed,  and  the  Court 
certainly  relied  very  much  on  the  case  of  Doe  d.  Sir  M.  Wood, 
and  the  case  there  mentioned  of  Shearicood  v.  Pearson,  as 
supporting  that  opinion. 

The  remaining  case  to  be  mentioned  is  The  King  v.  The  Inhabi- 
tants of  the  Holy  Trinity,  Hull ;  and  it  does  seem  to  me  to  be 
quite  impossible  to  distinguish  the  reasoning  of  the  judgment  in 

t  12  East,  239.  %  8  Taunt.  327 ;  2  Mcore,  349. 
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strotheb  that  case  from  the  present.  If  that  case  be  law,  and  if  it  be  a 
barr.  decision  of  a  competent  jurisdiction,  I  do  not  think  it  is  necessary 
now  to  go  back  to  more  remote  decisions  on  any  special  deviation 
from  the  old  rule.  My  learned  brother  Bayley,  in  giving  judg- 
ment in  that  case,  says  "  the  contents  of  this  written  agreement 
undoubtedly  could  not  be  proved  by  parol,  and,  therefore,  it  was 
properly  held  in  the  cases  which  have  been  cited,  that  where 
such  written  agreement  was  in  existence,  the  terms  of  the  tenancy 
or  the  amount  of  the  rent  could  be  proved  only  by  the  production 
of  the  agreement  itself.  But  the  rule  of  law  does  not  go  so  far 
as  to  prevent  the  admission  of  parol  evidence  of  the  fact,  that  the 
relation  of  landlord  and  tenant  existed  between  particular  parties 
at  a  particular  time,  in  a  particular  parish ;  I  think  decidedly, 
[  *150  ]  *that  proof  by  parol  of  the  fact  of  the  pauper's  having  been 
tenant  was  receivable,  and,  therefore,  that  the  Sessions  were 
wrong."  Theother  Judgesconcurred  with  the  judgment  delivered 
by  the  learned  Judge.  That  case  I  cannot  distinguish  from  the 
present.  There  is  a  discrepancy  between  the  cases  on  this  sub- 
ject, which  is  much  to  be  lamented.  I  have  only  to  say,  that 
the  case  of  The  King  v.  The  Inhabitants  of  the  Holy  Trinity,  Hull, 
is  certainly  much  posterior  in  point  of  date  to  that  of  Cotteritt  v. 
Hobby  A 

The  main  case,  however,  upon  the  subject,  and  to  which  I  pay 
the  most  unfeigned  respect,  is  the  case  of  Doe  d.  Shearwood  v. 
Pearson.\  The  objection  arose  upon  the  notice  to  quit.  The 
son  of  the  lessor  of  the  plaintiff  proved  that  he  had  received  rent 
of  the  defendant  for  his  mother,  and  the  time  of  these  receipts 
agreed  with  the  time  for  which  the  notice  to  quit  was  given ; 
but  he  also  spoke  of  the  time  for  quitting  from  a  written  agree- 
ment entered  into  at  the  time  of  the  taking  between  his  mother 
and  the  defendant,  which  he  said  he  had  lately  seen  in  the 
possession  of  his  mother,  whereupon  the  objection  arose  that  the 
agreement  ought  to  have  been  produced,  which  was  overruled  by 
Mr.  Justice  Chambre  at  the  trial  at  York,  and  on  its  afterwards 
coming  before  the  Court  to  set  aside  his  opinion,  the  rule  was 
finally  discharged.  Now,  where  such  a  man  as  Mr.  Justice 
Chambre,  whose  knowledge  in  his  profession  was  so  considerable, 

t  28  R.  R.  328  (4  B.  &  C.  465).  %  12  East,  239. 
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whose  clearness  of  head  and   accuracy  of  understanding  were     stbother 

well  appreciated  by  all  his  contemporaries,  held  this  opinion,        barr. 

and  when  that  opinion  was  confirmed  by  Lord  Ellenborough, 

Mr.  Justice  Grose,  that  able  and  consummate  lawyer,  Mr.  Justice 

Le  Blanc,  and  Mr.  Justice  Bayley — greatly  as  I  lament  that  I 

differ  in  opinion  from  my  Lord  Chief  *  Justice,  and  my  brother       [  *isi  ] 

Burrouoh,  whose  opinion  I  also  greatly  and  highly  value — if 

I  err,  I  err  with  those  respecting  whom  and  whose  authority 

no  Judge  has  occasion   to  be   ashamed.      I  therefore  am   of 

opinion  with  my  brother  Gaselee,  that  the  rule  ought  to  be 

discharged. 

Best,  Ch.  J, : 

Since  this  case  was  argued  at  the  Bar,  it  has  occupied  a  great 
deal  of  my  attention,  and  I  have  anxiously  endeavoured  to 
reconcile  my  opinion  with  that  of  my  two  learned  brothers,  from 
whom  I  have  the  misfortune  to  differ.  But  I  have  not  been  able 
to  do  so. 

I  seldom  pass  a  day  in  a  Nisi  Prius  Court  without  wishing  that 
there  had  been  some  written  statement,  evidentiary  of  the  matters 
in  dispute.  More  actions  have  arisen  perhaps  from  want  of 
attention  and  observation  at  the  time  of  a  transaction,  from  the 
imperfection  of  human  memory,  and  from  witnesses  being  too 
ignorant,  too  much  under  the  influence  of  prejudice,  to  give  a 
true  account  of  it,  than  from  any  other  cause.  There  is  often 
a  great  difficulty  in  getting  at  the  truth  by  means  of  parol 
testimony.  Our  ancestors  were  wise  in  making  it  a  rule  that  in 
all  cases  the  best  evidence  that  could  be  had  should  be  produced ; 
and  great  writers  on  the  law  of  evidence  say,  if  the  best  evidence 
be  kept  back,  it  raises  a  suspicion  that  if  produced  it  would  falsify 
the  secondary  evidence  on  which  the  party  has  rested  his  case. 
The  first  case  these  writers  refer  to  as  being  governed  by  this  rule 
is,  that  where  there  is  a  contract  in  writing  no  parol  testimony 
can  be  received  of  its  contents,  unless  the  instrument  be  proved 
to  have  been  lost.  It  is  assumed  the  case  before  us  is  not  within 
this  rule,  and  that  the  plaintiffs  did  not  give  parol  evidence  of 
the  contents  of  the  lease  of  the  premises,  for  the  injury  for  which 
this  action  was  brought.     *This  will  be  found  to  be  a  mistake ;       [  *152  1 
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Strotheb  for  the  declaration  states  that  the  plaintiffs  had  let  these  premises 
barb.  to  certain  tenants,  and  that  the  conduct  of  the  defendants  is 
injurious  to  the  reversion  which  the  plaintiffs  have  in  them. 
This  statement  must  be  proved;  and  is  not  the  lease,  which 
states  all  the  circumstances  of  the  tenancy,  the  best  evidence  of 
them  ? 

If  there  had  been  no  contract  in  writing,  the  testimony  of  the 
tenants  that  they  occupied  the  premises  injured  by  the  defendants, 
and  that  they  paid  the  plaintiffs  rent  for  these  premises,  would 
have  proved  the  declaration  ;  such  testimony  would  in  that  case 
have  established  the  relationship  of  landlord  and  tenant,  and 
have  shewn  that  the  plaintiffs  must  have  had  a  reversion  at  the 
expiration  of  the  regular  notice  to  quit,  or,  at  the  furthest,  at  the 
expiration  of  three  years ;  that  being  the  longest  period  for  which 
a  parol  lease  could,  by  the  Statute  of  Frauds,  be  granted.  But 
as  there  was  a  lease  or  agreement  in  writing,  that  lease  or 
agreement  was  better  evidence  of  the  relationship  of  landlord 
and  tenant  than  any  parol  evidence  that  could  be  adduced. 

This  lease  or  agreement  gave  a  description  of  the  premises 
demised,  and  stated  the  names  of  the  tenants  to  whom  they  had 
been  leased,  the  persons  by  whom,  and  the  term  for  which  they 
were  demised. 

These  parts  of  the  contract  could  be  seen  by  its  production 
only,  and,  therefore,  the  contract  was  the  best,  and,  I  think,  the 
only  evidence  that  could  be  received.  But  there  is  one  fact  that 
cannot  be  inferred  from  the  facts  proved  in  the  case,  and  can 
only  be  obtained  from  the  production  of  the  lease  or  contract ; 
namely,  the  duration  of  the  term.  It  has  been  said  at  the  Bar, 
that  the  plaintiffs  were  content  to  take  nominal  damages,  and  it 
was  not  material  to  shew  when  the  estate  which  was  injured  was 
[  *ir>3  ]  to  return  into  their  possession.  *But  it  does  not  appear  from 
the  evidence,  that  they  had  any  reversion.  This  estate  might  be 
granted  for  one  thousand  years ;  might  be  the  assignment  of  a 
term  with  a  covenant  by  the  assignee  to  pay  rent.  If  the 
plaintiffs  would  have  no  reversion  for  a  thousand  years,  I  doubt 
whether  they  would  have  such  an  interest  as  to  maintain  an 
action  for  an  injury  to  so  remote  a  reversion.  To  support  an 
action  of  this  sort,   there  must  be  some  damage,   and  it   is 
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impossible  to  prove  any  damage  in  the  case  I  have  stated.     The     stbotheb 
objection,  however,  on  which  I  rest  my  opinion  is  this,  that        babb. 
matters  which  are  stated  in  the  lease,  have  been  proved  by  parol 
testimony. 

It  cannot  be  denied  that  the  lease  must  have  been  produced  to 
prove  the  amount  of  rent,  if  it  were  necessary  to  ascertain  it. 

The  lease  also  states  the  landlord's  and  tenants'  names,  and 
describes  the  premises,  and  the  term.  If  the  lease  must  be 
produced  to  prove  the  rent,  it  must,  for  the  same  reasons,  be 
produced  to  prove  these  other  facts. 

Lord  Mansfield,  speaking  many  years  ago  against  subtilties 
and  refinements  being  introduced  into  our  law,  said  they  were 
encroachments  upon  common  sense,  and  mankind  would  not  fail 
to  regret  them.  It  is  time,  he  says,  these  should  be  got  rid 
of :  no  additions  should  be  made  to  them :  our  jurisprudence 
should  be  bottomed  on  plain  broad  principles,  such  as,  not 
only  Judges  can  without  difficulty  apply  to  the  cases  that  occur, 
but  as  those  whose  rights  are  to  be  decided  upon  by  them  can 
understand.  If  our  rules  are  to  be  encumbered  with  all  the 
exceptions  which  ingenious  minds  can  imagine,  there  is  no 
certain  principle  to  direct  us,  and  it  were  better  to  apply  the 
principles  of  justice  to  every  case,  and  not  to  proceed  to  more 
fixed  rules. 

If  plain  intelligible  rules  are  more  necessary  in  one  part  of  our  [  154  ] 
law  than  another,  the  necessity  exists  most  strongly  in  the  law  of 
evidence.  The  law  of  evidence  is  the  same  in  actions  for  injuries 
to  the  reversion  as  in  high  treason  ;  and  one  of  the  most  learned 
writers  upon  the  spirit  of  the  laws  of  England  has  said,  that 
uncertainty  in  the  law  of  high  treason  would  prevent  any  state 
from  being  free.  This  was  the  opinion  of  our  ancestors,  who, 
in  Edward  the  Third's  time,  crushed,  by  one  statute,  all  the 
subtilties  and  uncertainties  that  had  been  introduced  into  our 
laws.  The  relaxing  the  rules  of  evidence  is  more  dangerous  in 
the  administration  of  justice,  than  all  the  constructive  treasons 
that  ever  were  invented.  Suppose  it  to  be  proved,  under  an 
indictment  for  treason,  that  arms  and  treasonable  papers  are 
found  in  a  house.  To  prove  that  that  house  was  in  the  occupa- 
tion of  one  of  the  prisoners,  the  landlord  is  called,  who  says  that 
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Strotheb     the  prisoner  took  the  house  of  him,  and  paid  him  rent ;  upon  this 
Bark.        the  witness  is  asked,  if  he  did  not  let  his  house  by  a  lease  in 
writing,  and  he   answers  in  the  affirmative;  and  suppose  an 
objection  is  made  for  the  prisoner  that  the  written  instrument  is 
the  best  evidence  to  shew  who  was  the  tenant  of  the  house ;  the 
Judge  answers,  if  you  wish  to  prove  the  contents  of  the  lease,  you 
must  produce  it,  but  the  prosecutors  only  want  to  shew  that  the 
prisoner  was  tenant,  and  although  the  lease  would  certainly  shew 
that,  yet  the  tenancy  of  the  prisoner  may  be  proved  by  the 
payment  of  rent.     A  gunsmith  from  Birmingham  proves  the 
prisoner  was  the  person  who  bought  the  arms  of  him,  and  that 
he  sent  them  to  his  house,  and  that  a  person  who  appeared  to  be 
the  tenant  of  the  house,  and  resembled  the  prisoner,  paid  for 
them.     He  is  asked  if  the  order  for  the  arms  was  not  in  writing, 
and  if  he  ever  saw  the  prisoner  before,  unless  the  person  who 
[  *155  ]      paid  for  *the  arms  was  the  prisoner :  he  is  asked  whether  the 
prisoner  was  the  person  who  paid  for  the  arms ;  but  he  cannot 
swear  to  his  identity.     Then  an  objection  is  made,  that  the  order 
should  be  produced,  and  proved  to  be  in  the  hand- writing  of  the 
prisoner.     The  Judge  says,  as  he  must  do,  these  arms  are  sent  to 
a  house  of  which  the  prisoner  is  tenant ;  they  are  proved  to  be 
paid  for  at  the  time  by  a  person  who  appeared  to  be  the  occupier, 
and  who  resembles  the  man  at  the  Bar :  the  Judge  adds,  that 
this  is  evidence  from  which  the  jury  may  infer  that  the  prisoner 
was  the  person  who  bought  the  arms.     The  prisoner  is  convicted  ; 
and  on  further  enquiry  the  lease  and  letter  to  the  Birmingham 
manufacturer  are  produced,  and  it  appears  by  the  lease,  that  the 
house  was  let  to  the  prisoner's  brother,  who  strongly  resembled 
the  prisoner,  and  the  letter  to  the  Birmingham  manufacturer  of 
arms  is  written  by  that  brother  in  his  own  name,  and  not  in  the 
name  of  the  prisoner.     Would  any  Judge  venture  to  advise  the 
King  to  execute  a   prisoner  under  such  circumstances?     The 
Government  are  placed  in  this  dilemma  by  receiving  evidence 
like  that  on  which  the  plaintiffs'  case  rests.     Notwithstanding 
the  difference  that  there  is  between  the  importance  of  the  enquiry 
in  the  criminal  and  the  civil  Courts,  the  rules  of  evidence  are 
the  same  in  both.     I  should  not  hesitate  on   principle  alone, 
unsupported  by  any  previous  determination,  to  say  that  you 
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cannot  prove  any  of  the  contents  of  a  lease  or  contract,  but  by     strother 
the  lease  or  contract :  the  contract  must  be  shewn.  Barr. 

The  rule  of  law  relative  to  the  proof  of  the  contents  of  written 
instruments  is  laid  down  with  great  clearness  by  Lord  Tenterden 
in  the  House  of  Lords,  in  the  Queen's  case :  t  "  The  contents  of 
every  written  paper  are,  according  to  the  ordinary  and  well- 
established  rules  *of  evidence,  to  be  proved  by  the  paper  itself,  I  *lr>(5  ] 
and  that  alone,  if  the  paper  be  in  existence."  Let  us  see  how 
this  principle  has  been  acted  upon  in  the  cases  which  have  come 
before  the  Court.  In  Hodges  v.  Drakeford  J  it  was  proved  by  a 
witness  that  the  defendant  had  advertised  his  shop  to  be  let,  and 
that  the  advertisement  stated  that  the  consumption  of  the  shop 
amounted  to  fifteen  sacks  of  flour  per  week  :  some  witness  proved 
that  the  defendant  said  that  the  shop  did  business  to  the  extent 
stated  in  the  advertisement,  and  that  there  was  an  agreement  in 
writing.  The  Court  held,  that  as  the  agreement  on  which  the 
action  was  brought  was  in  writing,  the  plaintiff  could  not  make 
out  his  case  without  producing  that  agreement.  Brewer  v. 
Palmer  §  is  but  a  Nisi  Prius  case ;  but  it  was  decided  by  one  of 
the  most  eminent  Judges  that  ever  sat  in  Westminster  Hall,  and 
is  quoted  with  approbation  by  every  writer  "on  the  law  of  evidence. 
It  was  confirmed  afterwards  in  banco,  and  has  been  subsequently 
acted  upon.  That  was  an  action  for  use  and  occupation ;  there 
was  an  unstamped  agreement  in  writing,  and  the  plaintiff's 
counsel  contended  that  he  ought  to  be  at  liberty  to  go  into 
evidence  of  the  use  and  occupation.  Lord  Eldon  held,  that  the 
plaintiffs  were  bound,  if  there  was  a  lease,  to  produce  it  in 
evidence,  as  it  might  contain  clauses  which  would  prevent  the 
plaintiff  from  recovering,  and  that  therefore  it  ought  to  be 
produced.  So  in  the  present  case,  the  contract,  if  produced, 
might  have  shewn  that  the  plaintiffs  had  no  right  to  recover  in 
this  action.  The  case  of  Brewer  v.  Palmer  is  confirmed  by  the 
case  of  Ramsbottomv.  Ihtnbridge,}  and  has  always  been  acted  on. 
In  Doe  d.  Sir  Mark  Wood  v.  Morris  the  landlord  having  proved 
payment  of  rent  by  the  defendant,  and  half  a  year's  notice  to 

t  22  R.  R.  at  p.  665  (2  Brod.  &  B.  §  3  Eep.  213. 

286).  ||  1 5  R.  R.  302  (2  M.  &  S.  434\ 

t  1  Bos.  &  P.  (N.  R.)  270. 
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strother  quit,  a  witness  said  there  had  *been  an  agreement  in  writing 
Barr.  relating  to  these  lands,  but  not  to  the  existing  tenancy  between 
[  *v>7  ]  the  plaintiff  and  the  defendant ;  and  a  verdict  was  given  for  the 
lessor  of  the  plaintiff.  Upon  a  motion  to  set  it  aside,  Lord 
Ellenborough,  in  giving  judgment,  makes  use  of  these  words : 
"  How  can  we  say  that  the  plaintiff  ought  to  have  been  nonsuited 
for  want  of  giving  the  best  evidence  of  the  tenancy,  unless  it 
appeared  there  was  other  and  better  evidence  of  it  in  an  agree- 
ment ?"  Lord  Ellenborough  in  that  case  recognizes  the  principle 
that  the  best  evidence  of  a  tenancy  is  the  agreement ;  but  in  that 
case  there  was  no  proof,  as  there  is  in  this,  that  there  was  any 
agreement  applicable  to  the  existing  tenancy.  If  Lord  Ellen- 
borough and  the  Court  of  King's  Bench  had  been  called  on  to 
decide  this  case,  instead  of  the  one  which  was  before  them,  in 
which  it  did  not  appear  that  the  agreement  related  to  the  existing 
tenancy,  they  must,  to  have  been  consistent,  have  decided  that 
in  this  case  the  agreement  relating  to  the  existing  tenancy  ought 
to  be  produced. 

The  case  of  Cotterill  v.  Hobby  is  in  my  opinion  also  decisive 
on  the  point.  The  declaration  stated,  that  at  the  time  of  the 
grievance  complained  of,  a  certain  close,  situate,  &c,  was  in  the 
'possession  and  occupation  of  one  H.  C.  Morgan  as  tenant  thereof 
to  the  plaintiff.  It  was  an  action  for  an  injury  to  the  reversion, 
the  defendant  having  cut  down  a  quantity  of  branches  from  certain 
trees  then  standing  and  growing  in  and  upon  the  said  close. 
There  was  a  second  count  in  trover  for  the  timber.  Plea,  the 
general  issue.  At  the  trial  before  Garrow,  B.,  Morgan  was  called 
as  a  witness  for  the  plaintiff,  and  proved  that  he  was  tenant  to 
the  plaintiff  of  the  close  in  question  under  a  written  agreement : 
that  defendants  lopped  some  branches  off  the  trees  growing  there, 
[  *158  ]  and  carried  them  away.  No  evidence  of  the  *value  was  given.  For 
the  defendant,  it  was  objected,  that  the  agreement  under  which 
Morgan  held  should  have  been  produced,  for  that  it  could  not 
otherwise  appear  that  the  plaintiff  was  reversioner  of  the  trees. 
My  brother  Bayley  in  giving  the  judgment  of  the  Court  says,  "It 
having  been  shewn  that  Morgan  held  under  a  written  agreement, 
I  am  of  opinion  that  the  terms  of  holding  could  only  be  proved  by 
that  instrument,  and,  consequently,  that  the  verdict  on  the  first 
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count  cannot  be  sustained."  I  cannot  distinguish  that  case  from  strother 
the  present.  It  appears  to  me  that  case  is  supported  by  principle ;  barr. 
it  is  supported  by  a  variety  of  previous  authorities  which  can  be 
traced  back  to  remote  periods.  There  is  a  series  of  decisions,  one 
following  the  other,  each  agreeing  with  the  other,  all  recognizing 
the  general  rule  upon  which  I  put  this  case  ;  but  unfortunately 
they  are  inconsistent  with  the  one  I  am  now  coming  to,  which 
was  decided  by  my  brother  Bayley,  and  is  at  variance  with  his 
other  decision.  The  last  case  upon  the  subject  is  The  King  v. 
The  Inhabitants  of  the  Holy  Trinity,  Hull,  which  was  decided  by 
the  three  Judges  of  the  King's  Bench,  and  they  held  that  parol  t 

evidence  of  a  pauper  having  been  tenant  was  admissible,  although 
the  pauper  held  under  a  written  agreement.  There  is  a  variance 
between  this  case,  and  the  last  preceding  case,  where  it  was 
decided  by  the  same  Court,  that  parol  evidence  of  a  tenancy  was 
not  admissible  if  a  written  agreement  existed.  During  the  argu- 
ment, Mr.  Justice  Bayley  is  reported  to  have  said,  the  appellants 
did  not  enquire  into  the  terms  of  the  contract  or  written  agree- 
ment, but  whether  the  pauper  had  or  had  not  been  tenant  of  the 
premises.  Surely  this  was  enquiring  into  the  contents  of  the 
written  agreement,  which  ought  to  have  been  produced,  as  it 
would  describe  the  tenancy  between  the  parties,  and  the  premises- 
in  respect  of  *which  they  were  enquiring.  The  same  learned  [  *159  ] 
Judge  says,  "  the  terms  of  the  tenancy  and  the  amount  of  the 
Tent  could  only  be  proved  by  the  production  of  the  agreement. 
But  the  rule  of  law  does  not  go  so  far  as  to  prevent  the  admission 
of  parol  evidence  of  the  fact,  that  the  relation  of  landlord  and 
tenant  existed  between  particular  parties  at  a  particular  time,  in 
a  particular  parish."  The  learned  Judge  admits,  that  you  cannot 
prove  the  amount  of  rent  by  parol  evidence ;  that  the  agreement 
is  the  best  evidence  of  this.  Is  it  not  equally  the  best  evidence 
of  who  were  the  parties  to  it,  and  for  what  time  the  relation  of 
landlord  and  tenant  continued  ?  These  are  the  contents  of  the 
agreement,  as  much  as  the  amount  of  rent.  There  is  more 
probability  of  mistake  in  the  statement  of  these  facts  than  in  the 
statement  of  the  amount  of  rent.  These  are  complicated  facts, 
as  to  which  the  most  accurate  witness  may  be  mistaken ;  as  to 
the  amount  of  rent,  he  cannot  mistake  if  he  pays  it  often.     Parol 
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strothee  evidence  of  the  amount  of  rent,  therefore,  is  excluded,  not  because 
Barb,  amount  is  difficult  of  proof,  but  because  parol  evidence  is  not  the 
best  proof.  It  is  equally  not  the  best  proof  of  every  other  fact 
stated  in  the  contract.  I  cannot  agree  to  a  decision,  much  as  I 
respect  the  learned  Judges  who  decided  it,  which  is  at  variance 
with  the  case  before  decided  by  the  same  Judges ;  in  which  dis- 
tinctions are  made  between  things  which  admit  of  no  real  distinc- 
tion ;  which  is  inconsistent  with  every  other  case  in  the  books ; 
and  tends  to  fritter  away  a  rule  of  evidence  essential  to  the 
security  of  property,  of  character,  and  of  life.  The  learned  Judge 
who  tried  this  case  must  have  doubted  the  propriety  of  the 
decision  in  The  King  v.  The  Inhabitant*  of  the  Holy  Trinity,  Hull, 
or  he  would  not  have  reserved  this  point ;  for  it  is  not  the  practice 
[  *160  ]  of  Judges  where  a  question  has  been  *decided,  and  they  subscribe 
to  the  doctrine  of  the  decision,  to  reserve  the  point  for  the  opinion 
of  the  Court.  I  think  the  rule  for  a  nonsuit  should  be  made 
absolute  ;  but  two  learned  Judges  differing  from  the  others,  and 
the  Court  being  equally  divided,  this  rule  falls  to  the  ground. 


GIFFORD  v.  YARBOROUGH. 

(5  Bing.  163—170.) 

[This    case    is    reported   with  II.   v.    Yarborowjh    (from    S 
B.  &  C.  91)  in  27  R.  R.  292.] 
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C.  P.     MICHAELMAS  TERM. 


HENMAN  v.  DICKINSON.  was. 

Nov.  10. 
(5  Bing.  183—184 ;  S.  C.  2  Moore  &  Payne,  289;  7  L.  J.  C.  P.  68.)  

Where  a  party  sues  on  an  instrument  which,  on  the  face  of  it,  appears        L        J 
to  have  been  altered,  it  is  for  him  to  shew  that  the  alteration  has  not 
been  improperly  made. 

This  was  an  action  brought  to  recover  the  amount  of  a  bill 
of  exchange,  purporting  to  have  been  drawn  the  29th  of  February, 
1828,  for  49/.  17*.  6rf.  by  one  George  Potter,  accepted  by  the 
defendant,  and  indorsed  to  the  plaintiff,  but  appearing  on  the 
face  of  it  to  have  undergone  alteration. 

On  the  trial  of  the  cause  before  Best,  Ch.  J.,  London  sittings 
after  Trinity  Term,  the  wife  of  the  drawer  stated  that  the  bill 
was  drawn  on  the  22nd  February,  1828,  that  it  was  accepted  on 
the  22nd,  for  401.  17s.  6d.,  and  Potter  in  her  presence  altered  the 
bill  to  49Z.  17*.  6d.  about  eight  days  before  he  indorsed  it  to  the 
plaintiff.  This  evidence  was  objected  to,  and  the  point  was 
reserved ;  but  the  learned  Chief  Justice  thinking,  that  where 
there  appeared  an  alteration  on  the  face  of  a  bill  of  exchange, 
the  onus  of  proof  to  shew  that  such  alteration  had  not  been 
made  since  it  was  accepted,  lay  with  the  plaintiff,  a  verdict  was 
found  for  the  defendant,  with  leave  for  the  plaintiff  to  move  to 
set  it  aside. 

Taddy,  Serjt.  now  moved  accordingly,  on  the  ground  that 
Mrs.  Potter  had  proved  a  forgery,  and  that  a  wife  could  not  be 
permitted  to  give  evidence  to  criminate  her  husband :  Rex  v. 
ClivigerA 

(Park,  J.:  In  Rex  v.  All  Saints,  Worcester, X  the  Court  of 
King's  Bench  were  of  opinion  that  the  rule  laid  down  in  Rex  v. 
Cliviger  was  too  large  and  general.) 

He  then  urged,  that  a  party  who  produces  a  bill  with  an  altera- 
tion ^apparent  on  the  face  of  it,  ought  not  to  be  called  on  to       [  *184  ] 

t  2  T.  E.  263.  J  6  M.  &  S.  194;  1  Phill.  Ev.  82. 
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Henman      shew  that  the  alteration  was  made  before  acceptance ;  but  that 

Dickinson,    the  onus  of  shewing  that  it  was  improperly  made  after  acceptance 

ought  to  be  thrown  on  the  defendant,  for  an  innocent  indorsee 

has  no  means  of  knowing  when  or  how  such  an  alteration  was 

made. 

Best,  Ch.  J. : 

It  is  not  necessary  for  us  to  decide  the  first  point :  if  it  were, 
it  would  require  consideration,  because  the  authority  of  Rex  v. 
Cliviger  has  been  doubted.  But  we  are  of  opinion,  that  where 
an  alteration  appears  upon  the  face  of  a  bill,  the  party  producing 
it  must  shew  that  the  alteration  was  made  with  consent  of  parties, 
or  before  the  issuing  the  bill. 

Park,  J. : 

Where  the  plaintiff  sues  on  an  instrument  which  has  manifestly 
been  altered,  it  is  for  him  to  shew  that  the  alteration  was  not 
improperly  made.  I  am  sure  this  has  been  decided,  and  good 
sense  points  out  that  it  ought  to  be  so,  because  the  defendant 
can  have  no  means  of  knowing  the  circumstances  of  a  subsequent 
alteration. 

The  rest  of  the  Court  concurred  ;  and  Toddy 

Took  nothing. 


1828.  COX  v.  BENT  and  Others. 

Nov- 10-  (5  Bing.  185—186 ;  S.  C.  2  Moore  &  Payne,  281 ;  7  L.  J.  C.  P.  68.) 

[  185  ]  Plaintiff,  who  had  entered  on  premises  under  an  agreement  for  a 

lease,  admitted  a  charge  of  half  a  year's  rent  in  an  account  between 
him  and  his  landlord : 

Held,  that  this  constituted  him  a  tenant  from  year  to  year,  and 
liable  to  distress. 

Replevin  for  taking  the  plaintiff's  goods  in  a  place  called  the 
Newcastle  Brewery. 

Avowry,  that  the  plaintiff  for  a  year  ending  March  25th,  1827,. 
held  the  Newcastle  Brewery  as  tenant  to  the  defendants,  by  virtue 
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of  a  demise  thereof  to  him,  at  the  yearly  rent  of  450Z.,  payable         Cox 
half-yearly  on  25th  March  and  29th  September,  and,  because  a        bent. 
year's  rent  was  due,  the  defendants  avowed  the  taking,  &c. 

Pleas,  non  tenuit  and  riens  in  arriere,  and  issue  thereon. 

At  the  trial  before  Gaselee,  J.,  last  Stafford  Summer  Assizes, 
it  appeared  that  the  plaintiff  held  the  premises  in  question  under 
an  agreement  bearing  date  7th  December,  1824,  by  which  the 
defendants  agreed  to  let  and  demise  them  to  him  "  in  considera- 
tion of  the  rent  of  4502.,  and  of  the  covenants  and  agreements  to 
be  entered  into  by  the  said  G.  Cox,  in  a  certain  indenture  of  lease 
to  be  executed  on  or  before  the  29th  day  of  September  next 
ensuing."  The  plaintiff  had  paid  no  rent,  but  an  account  of 
various  dealings  between  him  and  the  defendants  had  been  pre- 
sented to  him  by  the  defendants'  clerk,  the  first  item  of  which 
was,  "  Half  a  year's  rent,  250J. ;  "  when  the  plaintiff  said,  "  It  is 
overcharged  251. ; "  and  the  clerk  thereupon  altered  it  to  225Z. 
The  account  had  been  disputed  in  other  respects. 

The  learned  Judge  thought  that,  by  thus  assenting  to  that 
item  in  the  account,  the  plaintiff  had  admitted  a  tenancy  from 
year  to  year  at  450Z.  rent,  payable  half-yearly ;  *and,  under  his      .  [  *186  ] 
direction,  a  verdict  was  found  for  the  avowants,  which 

Russell,  Serjt.  now  moved  to  set  aside,  and  enter  instead  a 
verdict  for  the  plaintiff : 

He  relied  on  Dunk  v.  Hunter}  as  an  authority  to  shew  that  an 
agreement  for  a  future  demise,  by  an  indenture  of  lease,  is  incom- 
patible with  an  actual  demise,  and  that  without  an  actual  demise 
the  avowants  could  have  no  right  to  distrain.  He  admitted  that, 
according  to  the  decision  in  Knight  v.  Benett,l  a  payment  of 
rent  under  such  an  agreement  would  constitute  an  acknowledg- 
ment of  a  tenancy  from  year  to  year,  under  which  the  landlord 
would  be  authorized  to  distrain.  Here  there  had  been  no  pay- 
ment, but  only  an  admission  of  an  item  in  a  disputed  account. 

Gaselee,  J. : 
I  proceeded  on  the  ground  that  the  admission  was  equivalent 

t  24  R.  R.  390  (5  B.  &  A.  322).  J  28  R.  R.  640  (3  Bing.  361). 
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Cox         to  a  payment  of  so  much  rent,  and  that  the  plaintiff  had  thereby 
Best,       become  tenant  from  year  to  year. 

Best,  Ch.  J. : 

This  falls  within  the  principle  established  by  Knight  v.  Benett. 

Rule  refused. 


1828.  FUENELL   v.   THOMAS. 

n.  '        (5  Bing.  188—189;  S.  C.  nom.  Palmer  v.  Thamas,  2  Moore  &  Payne,  296; 
[  188  ]  7  L.  J.  C.  P.  73.) 

It  is  no  defence  to  an  action  by  the  owner  of  a  ship  for  demurrage, 
that  the  owner  has  omitted  to  procure  the  necessary  papers  for  the  dis- 
charge of  the  cargo,  if  he  omitted  to  do  so  at  the  request  of  the  defendant. 

Action  by  the  plaintiff,  as  a  ship-owner,  against  the  defendant, 
as  charterer,  for  demurrage. 

At  the  trial  before  Best,  Ch.  J.,  London  sittings  after  Trinity 
Term,  it  appeared  that  the  vessel  had  arrived  in  the  port  of 
London,  laden  with  potatoes,  the  price  of  which  was  at  the  time 
of  her  arrival  likely  to  fall  in  the  market ;  whereupon  the  defen- 
dant, hoping  that  in  a  few  days  the  price  might  rise,  said  to  the 
plaintiff,  "  Don't  shew  yourself,  or  you'll  get  down  the  price ;  " 
and  the  plaintiff  accordingly  abstained  for  some  time  to  procure 
from  the  custom-house  the  papers  necessary  to  authorize  the 
unloading  of  the  cargo.  The  defence  set  up  was,  that  till  he  had 
procured  these  papers,  which  it  was  his  business  to  procure,  the 
vessel  could  not  unload;  and  that  the  demurrage  having  thus 
been  occasioned  by  his  own  omission,  he  could  not  recover  from 
the  defendant. 

The  learned  Chief  Justice  being  of  opinion  that  it  did  not  lie 
with  the  defendant  to  make  this  objection  after  he  had,  for  his 
own  purposes,  requested  the  plaintiff  not  to  shew  himself,  a 
verdict  was  found  for  the'  plaintiff ;  which 

Wilde,  Serjt.  now  moved  to  set  aside,  on  the  ground  that 
the  plaintiff  was  bound  to  procure  the  papers  from  the  custom- 
house before  he  could  charge  the  defendant  with  delay :  Barret 
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v.  Button  ;t  and  that,  at  all  events,  the  plaintiff  by  acquiescing     Furnell 
in  the  defendant's  request  *for  time,  must  be  intended  to  have      Thomas. 
acquiesced  on  the  terms  of  not  charging  for  demurrage.     A  mere       [  *189  ] 
conversation  could  not  exonerate  the  plaintiff  from  duties  imposed 
by  law. 

Best,  Ch.  J. : 

I  am  of  the  same  opinion  as  at  Nisi  Prius.  Generally  speaking, 
if  the  owner  does  not  procure  the  necessary  papers  for  the  clearing 
or  discharge  of  the  ship,  he  cannot  claim  demurrage.  But  here 
he  was  prevented  from  doing  so  by  the  defendant's  saying,  "Don't 
shew  yourself,  or  you'll  get  down  the  price  of  my  cargo ; "  and 
the  defendant  never  informed  him  when  the  price  rose.  There 
can  be  no  doubt  the  vessel  was  made  a  warehouse  for  the  purposes 
of  the  defendant. 

Park,  J. : 

I  am  of  the  same  opinion.  It  is  urged  that  a  mere  conversa- 
tion cannot  exonerate  the  plaintiff  from  the  rule  of  law  :  but  this 
was  a  conversation  followed  by  an  act,  namely,  the  defendant's 
keeping  possession  of  the  ship ;  and  he  does  not  appear  ever  to 
have  applied  to  the  plaintiff  to  procure  the  necessary  documents. 

The  rest  of  the  Court  concurred,  and  the  rule  was 

Refuted. 


EIDDELL  v.  SUTTON,  Executrix  of  SUTTON.  1828. 

Nov.  24. 
(3  Bing.  200—208 ;  S.  C.  2  Moore  &  Payne,  34j  ;  7  L.  J.  C.  P.  60.)  

1.  Debt  lies  against  an  executrix  upon  a  cause  of  action  accruing        L        -» 
after  the  death  of  the  testator. 

2.  Where  an  executrix  referred  to  arbitration  to  be  finally  determined 
on,  certain  disputes  and  differences  respecting  certain  unsettled  accounts, 
and  the  arbitrators,  without  finding  assets,  awarded  her  to  pay  a  certain 
sum :  Held,  that plene  adminiatravit  was  no  bar  to  an  action  on  the  award. 

Debt,  on  an  award.    The  declaration  stated,  that  by  an  agree- 
ment made  31st  December,  1822,  between  the  plaintiff,  on  the  one 

t  16  R.  E.  798  (4  Camp.  333). 
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Riddell  part,  and  the  defendant,  as  executrix  of  Sutton,  of  the  other  part, 
Sutton.  a*ter  reciting  therein  that  disputes  and  differences  had  arisen, 
and  were  depending  between  the  plaintiff  and  the  defendant  as 
executrix  as  aforesaid,  respecting  certain  unsettled  accounts 
between  them,  which  they  had  mutually  agreed  to  refer  to  the 
award  and  determination  of  the  persons  therein-after  named; 
therefore,  for  the  finally  settling  such  disputes  and  differences,  it 
was,  amongst  other  things,  agreed  by  and  between  the  parties 
thereto,  mutually  and  reciprocally,  that  the  said  matters  in 
dispute  between  them  should  be,  and  were  thereby  referred  to  the 
final  award  and  determination  of  Thomas  Kushton  and  Thomas 
Birch,  so  as  they  should  make  their  award  before  the  20th  of 
January  then  next ;  and  if  they  should  not  do  so,  the  matters  in 
difference  were  referred  to  the  award  and  determination  of  such 
person  as  umpire  as  should  be  named  in  manner  thereinafter 
mentioned:  costs  to  be  in  the  discretion  of  the  arbitrators  or 
umpire:  that  the  said  Thomas  Bushton  and  Thomas  Birch, 
[  *20i  ]  having  taken  upon  themselves  *the  said  arbitration,  and  having 
heard  and  duly  weighed  the  allegations  and  proofs  of  both  of  the 
said  parties  concerning  the  matters  so  in  difference  as  aforesaid, 
and  having  examined  the  various  books,  accounts,  papers,  and 
writings  relating  to  the  said  matters  in  dispute,  and  also  the  said 
parties  themselves,  did,  in  due  manner:  and  within  the  time 
limited  for  making  the  said  award,  to  wit,  on  the  18th  of  January, 
in  the  year  of  our  Lord  1823,  at,  &c.  make  their  award  and 
determination  of  and  concerning  the  said  matters  in  dispute,  so 
referred  to  them  as  aforesaid,  in  writing  under  their  hands  ready 
to  be  delivered  to  the  said  parties,  or  such  of  them  as  should 
require  the  same,  bearing  date  on  a  certain  day  and  year,  to  wit, 
the  same  day  and  year  in  that  behalf  aforesaid.  And  by  the 
said  award,  they  the  said  Thomas  Bushton  and  Thomas  Birch 
did  find  that  there  remained  a  balance  due  from  the  said  defen- 
dant to  the  said  plaintiff  of  54/.  0*.  10|d. ;  and  they  did,  therefore, 
thereby  award,  order,  and  direct  the  payment  of  such  balance  to 
be  made  by  the  said  defendant  to  the  said  plaintiff,  on  or  before 
the  81st  day  of  March  then  next.  And  they  did  thereby  further 
award,  order,  and  direct,  that  each  of  the  said  parties  in  difference 
should  pay  his  and  her  own  costs  and  charges  attending  the  same 
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reference.     That  the  said  defendant,  executrix  as  aforesaid,  did      biddell 
not,  nor  would,  on  the  said  81st  day  of  March,  in  the  year  1823      sutton. 
aforesaid,  make  payment  to  the  said  plaintiff  of  the  said  balance 
or  sum  of  54Z.  0s.  10Jd.  in  the  said  award  mentioned,  or  any 
part  thereof,  nor  has   she  since  paid  the  same,  or  any  part 
thereof. 

The  defendant  pleaded,  first,  non  detinet,  on  which  issue  was 
joined.  Secondly,  plene  administravit ;  and,  thirdly,  that  no 
evidence  was  given  or  offered  before  the  said  Thomas  Bushton 
and  Thomas  Birch,  on  occasion  of  the  said  arbitration,  nor  did 
they  the  said  Thomas  Bushton  *and  Thomas  Birch  receive  any  [  *202  ] 
proof,  nor  was  it  admitted  by  or  on  behalf  of  the  said  defendant, 
that  she,  the  said  defendant,  as  executrix  as  aforesaid,  had,  at 
any  time,  before  the  making  of  the  said  supposed  award  in  that 
count  mentioned,  in  her  hands  any  goods,  chattels,  monies,  or 
effects,  which  were  of  the  said  William  James  Sutton,  deceased, 
at  the  time  of  his  death  to  be  administered. 

Demurrer  indc,  and  joinder. 

Russell,  Serjt.  in  support  of  the  demurrer : 

The  pleas  are  ill.  First,  the  plea  of  plene  administravit; 
because  the  mere  general  submission  to  arbitration  was  an 
admission  of  assets:  Barry  v.  Rush  A  In  that  case,  the  defen- 
dant bound  himself,  as  administrator,  to  abide  by  an  award  to  be 
made  touching  all  matters  in  dispute  between  his  intestate  and 
another  person ;  and  the  arbitrator  awarded  that  he,  as  adminis- 
trator, should  pay  a  certain  sum  of  298/.,  and  it  was  held,  that 
he  could  not  plead  plene  administravit  to  debt  on  the  bond.  It 
was  contended,  that  the  defendant  was  not  bound  by  the  terms 
of  the  award  to  pay  the  money  awarded,  absolutely,  but  only  as 
administrator,  out  of  the  assets  of  the  intestate.  But  Ashhurst,  J. 
said,  "  There  is  no  doubt  but  that  this  plea  is  bad,  for  the  entering 
into  the  bond  amounts  to  an  admission  of  assets,  and  the  defen- 
dant shall  not  afterwards  be  permitted  to  dispute  it.  The  bond 
given  by  the  defendant  to  abide  by  the  award  was  an  undertaking 
to  pay  whatever  sum  the  arbitrator  should  award,  without  any 
regard  to  assets."    And  per  Bullbr,  J.,  "  This  is  a  bond  given 

t  1  B.  B.  360  (1  T.  E.  691). 
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Riddell  by  the  administrator,  by  which  he  bound  himself,  his  heirs, 
sutton.  executors,  and  administrators.  The  question,  then,  is,  *whether 
[  *203  ]  he  had  bound  himself  personally  or  not ;  and  I  think  there  can 
be  no  doubt  but  he  has."  Pearson  and  others,  Assignees  of  Scott , 
a  Bankrupt,  v.  Henry,  t  which  will  probably  be  cited  on  the  other 
side,  was  not  an  action  on  an  award,  but  assumpsit  for  goods  sold 
and  delivered ;  to  which  the  plea  was,  plene  administravit,  and, 
in  order  to  prove  assets,  a  submission  to  arbitration  by  the  de- 
fendant, as  administrator,  and  an  award,  whereby  the  sum  of 
2,014/.  was  awarded  to  be  due  from  the  intestate  to  the  bankrupt's 
estate  (but  not  saying  by  whom  it  was  to  be  paid),  was  given  in 
evidence.  This  was  held,  under  the  circumstances,  not  to  be  an 
admission  of  assets ;  for  the  submission  did  not  appear  to  have 
been  anything  more  than  a  submission  to  take  accounts.  The 
submission  in  the  present  case  is  of  all  matters  in  dispute  ;  and 

in  Iiobson  and  another,  Assignees,  &c.  v.  ,*  the   Lord 

Chancellor  said,  "If  an  executor  or  administrator  think  fit  to 
refer  generally  all  matters  in  dispute  to  arbitration,  without  pro- 
testing against  the  reference  being  taken  as  an  admission  of 
assets,  it  will  amount  to  such  an  admission."  So  in  Wans- 
borough  v.  T>yery%  it  was  decided,  that  the  trustees  of  an  insolvent 
debtor  by  entering  into  an  arbitration  bond,  admitted  that  they 
had  assets.  Here,  too,  the  arbitrators  not  only  ascertained  the 
amount  of  the  demand,  but  awarded  the  defendant  to  pay  that 
amount,  which  of  itself  is  a  determination  of  the  question  of 
assets  ;  as  may  be  collected  from  what  fell  from  Lord  Kenyon  in 
speaking  of  the  case  of  BaiTy  v.  Hush,  "  There  the  defendant 
submitted  to  pay  what  was  awarded,  and  the  arbitrator  did 
award  that  he  should  pay  a  certain  sum,  but  here  (in  Pearson  v. 
Henry)  the  arbitrator  has  only  ascertained  the  amount  due  from 
[  *204  ]  the  intestate,  but  has  not  *directed  the  defendant  to  pay  it." 
And  he  considers  the  effect  of  a  bond  to  abide  the  award,  as  an 
undertaking  to  pay  whatever  the  arbitrator  should  award,  without 
any  regard  to  assets.  Here  the  agreement  set  out  in  the 
declaration  amounts  in  effect,  to  an  agreement  to  abide  by  the 
award.     And  the  case  of  Worthington  v.  Barlotc\   is  conclusive 

t  2  B.  B.  523  (5  T.  B.  6).  §  2  Chit  40. 

\  2  Bose,  50.  ||  4  B.  B.  489  (7  T.  B.  453). 
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on  the  point.  Lord  Kenyon  there  Baid,  "  The  decision  in  Riddell 
Pearson  v.  Henry  must  be  taken  with  reference  to  the  facts  of  sutton. 
that  case.  There  the  arbitrator  only  ascertained  the  amount  of 
the  demand,  without  ordering  the  administrator  to  pay  it,  but 
here  the  arbitrator  has  awarded  that  the  defendant,  the  adminis- 
tratrix, shall  pay  the  plaintiff's  demand.  The  submission  to 
arbitration  by  the  administratrix  was  a  reference  not  only  of  the 
cause  of  action,  but  also  of  the  other  question,  Whether  or  not 
the  administratrix  had  assets?  And  as  the  arbitrator  has 
awarded  the  defendant  to  pay  the  amount  of  the  plaintiff's 
demand,  it  is  equivalent  to  determining  as  between  these  parties 
that  the  administratrix  had  assets  to  pay  the  debt." 

The  last  plea, — that  no  evidence  was  offered  of  assets,  nor  were 
they  admitted, — is  clearly  bad. 

If  the  defendant  does  not  choose  to  bring  forward  that  ground 
of  defence,  it  must  be  taken  as  admitted.  She  ought  at  least 
to  have  offered  evidence,  and  is,  in  fact,  pleading  her  own  default. 
If,  as  the  Lord  Chancellor  said  in  liobson  and  another,  Assignees, 
v. ,  the  submission  without  protesting,  &c.  is  an  admis- 
sion of  assets,  the  attending  the  arbitrator  and  going  through  a 
case  without  bringing  forward  that  point,  must  be  an  admission. 
Even  the  misconduct  of  an  arbitrator  in  not  having  heard 
evidence  cannot  be  pleaded  in  bar  to  an  action  on  bond,  con- 
ditioned for  the  performance  *of  the  award  ;  but  is  only  matter  [  *205  ] 
for  application  to  the  equitable  jurisdiction  of  the  Court  to  set  aside 
the  award:  Braddick  v.  Thompson  A  And  in  the  notes  to  Veale  v. 
Warner  ,\  it  is  said,  "There  seems  to  be  no  case  or  dictum  where 
a  plea  of  this  sort  has  been  held  to  be  pleadable,  nor  a  precedent 
of  such  plea  to  be  found  in  any  of  the  books  of  entries.'1 

Storks,  Serjt.  contra  : 

Taking  the  whole  of  the  submission  together,  this  was  not  a 
submission  of  all  matters  in  difference,  but  merely  a  reference  of 
accounts,  so  that  the  arbitrators  have  exceeded  their  authority  in 
ordering  payment  by  the  defendant ;  at  all  events,  in  ordering 
payment  without  finding  or  requiring  evidence  of  assets.  The 
pleas,  therefore,  are  not  affected  by  the  cases  relied  on  for  the 

t  15  E.  B.  751  (8  East,  344).  J  1  Wms.  Saund.  327  a. 
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Riddell  plaintiff,  for  in  all  those  cases  the  submission  was  substantially 
Sutton.  of  all  matters  in  difference,  and  Pearson  v.  Henry  is  in  point  for 
the  defendant.  In  Love  v.  Honeybourne9\  where  an  arbitrator 
ordered  an  executor  to  pay  a  sum  out  of  the  assets  in  his  hands, 
although  the  Court  did  not  decide  the  point  whether  a  submission 
to  arbitration  by  the  executor  was  an  admission  of  assets, 
Abbott,  Ch.  J.  spoke  on  the  point  in  terms  of  doubt,  saying,  "  It 
may  not  conclude  him  from  questioning  whether  he  has  any 
assets  or  not  to  pay  the  money  ;  "  and  Holroyd,  J.  said,  "  If  the 
plaintiff  had  fully  administered  at  that  time,  he  would  not  be 
bound  to  pay." 

But  the  declaration  is  ill ;  for  the  action  being  against  an 
executrix  is  improperly  conceived  in  debt :  1  Wms.  Saund.  68, 
note  2,  Pinchon's  case.? 

Russell  : 
[  *206  ]  In  Love  v.  Honeybourne,  the  award  being  *expressly  to  pay  out 

of  assets,  the  executor  was  not  personally  bound. 

The  objection  to  the  declaration  is  ill  founded :  for  this  action 
of  debt  is  brought  on  a  debt  contracted  by  the  executor,  but  it  is 
only  on  debts  contracted  by  the  testator  that  an  action  of  debt 
does  not  lie  against  the  executor,  and  that  exemption  rests  on 
the  obsolete  doctrine  of  wager  of  law,  which  is  now  altogether 
discountenanced  :  King  v.  Williams.^  Though  an  executor  could 
not  undertake  to  wage  his  law  of  a  debt  alleged  to  have  been 
contracted  by  his  testator,  he  is  competent  to  do  so  wTith  respect 
to  a  debt  contracted  by  himself. 

Best,  Ch.  J. : 

This  is  an  action  of  debt  against  the  defendant  as  executrix  of 
Sutton,  on  an  award  which  has  proceeded  on  her  submission. 

It  has  been  objected  on  her  part,  first,  that  the  action  of  debt 
does  not  lie  against  an  executor :  but  the  principle  on  which  that 
has  been  decided  is,  that  an  executor  cannot  wage  his  law  of  a 
debt  contracted  by  his  testator  ;  it  does  not  apply,  therefore,  to  a 
case  like  the  present,  where  the  undertaking  to  pay  has  originated 

t  27  B.  B.  517  (4  Dowl.  &  By.         J  9  Co.  Bep.  87  b. 
S14).  §  2  B.  &  C.  538 ;  4  Dowl.  &  By.  3. 
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with  the  representative,  who  is  therefore  better  acquainted  with      Riddbll 
the  transaction  than  the  testator  could  have  been.  Sutton. 

It  has  been  contended,  secondly,  that  a  plea  of  plene  ad-minis- 
travit  is  a  good  answer  to  the  plaintiff's  demand  ;  I  think  it  is 

not.     The  case  of  Robson  v. contains  all  the  good  sense 

that  bears  on  the  subject :  if  a  reference  be  submitted  to  by  an 

executor,  and  he  does  not  protest  in  the  first  instance  that  he  has 

no  assets,  he  should  not  be  afterwards  allowed  to  say  so,  because 

in  that  case  the  opposite  party  will  have  been  put  to  the  expense 

of  an   arbitration  to  no  purpose.     The  arbitration  *should  be      [  *207  ] 

placed  on  the  same  footing  as  an  action,  in  which,  if  an  executor 

omit  to  plead  that  he  is  without  assets,  he  cannot  afterwards  set 

up  that  ground  of  defence. 

There  is  no  ground  for  asserting  that  the  arbitrator's  authority 
was  in  this  case  limited  to  the  investigation  of  accounts  and 
finding  a  balance.  The  agreement  set  out  in  the  declaration 
recites,  that  disputes  and  differences  were  depending  between  the 
plaintiff  and  defendant  respecting  certain  unsettled  accounts,  and 
that  for  finally  settling  such  disputes  and  differences,  it  was 
agreed  that  the  said  matters  in  dispute  between  the  parties  should 
be  referred  to  the  final  award  and  determination  of  the  arbitrators. 
But  the  arbitrators  could  not  finally  settle  the  disputes  between 
the  parties  by  merely  finding  a  balance. 

The  allegation  that  no  evidence  of  any  assets  was  tendered  to 
the  arbitrators,  cannot  be  the  subject  of  a  plea.  For  aught  that 
appears  on  the  plea  in  which  this  is  alleged,  the  possession  of 
assets  might  not  have  been  disputed ;  and  if  the  arbitrators  have 
misconducted  themselves,  that  is  ground  for  another  mode  of 
proceeding.     Our  judgment  must  be  for  the  plaintiff. 

Park,  J. : 

I  have  no  doubt  in  this  case.  The  third  plea  goes  chiefly  to 
shew  misconduct  in  the  arbitrators,  which  ought,  if  it  existed,  to 
be  the  subject  of  an  application  to  the  Court,  and  not  of  a  plea. 
But  looking  at  the  recital  in  the  submission,  and  at  the  whole  of 
the  case,  I  think  it  clear  that  the  defendant  admitted  assets,  and 
submitted  to  a  final  settlement  of  all  disputes :  that  could  not  be 
but  by  paying  what  should  be  found  due. 


576  1828.    C.  P.     5  BING.  207—208.  [r.r. 


RlDDELL        BURROUGH,  J.  : 
r. 

Sutton.  There  could  be  no  wager  of  law  in  this  case,  the  cause    of 

action  being  a  written  agreement,  which  is  set  out  in  the  first 

[  *208  ]  count.  The  arbitrators  had  ^authority  to  decide  in  the  manner 
they  have  done,  and  to  award  payment.  The  pleas  are  a  mere 
experiment. 

Gaselee,  J. : 

I  thought  the  point  too  clear  to  be  argued,  and  am  still  of 

opinion  that  the  plaintiff  is  entitled  to  judgment.    The  objection 

on  the  ground  of  wager  of  law  does  not  apply,  because  this  action 

is  not  brought  on  a  contract  of  the  testator's.     With  regard  to 

the  question  of  assets,  the  defendant,  by  submitting  to  a  reference, 

without  protesting  that  she  was  not  furnished  with  assets,  must 

be  taken  to  have  left  the  mode  of  payment  to  the  consideration  of 

the  arbitrator. 

Judgment  for  the  plaintiff. 


[212] 
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A  notice  that  the  proprietor  of  a  general  coach-office  will  not  be 
responsible  for  the  carriage  of  parcels  of  more  than  5/.  value,  unless 
entered  as  such,  will  not  avail  the  proprietor  of  a  coach  who  takes  a 
parcel  from  the  office,  unless  it  be  otherwise  shewn  that  he  is  connected 
with  the  office. 

The  carrier's  agent  telling  the  female  servant  of  the  owner  of  & 
parcel  above  that  value,  that  it  ought  to  be  insured:  Held,  not  a 
sufficient  notice  of  the  limitation  of  the  carrier's  responsibility. 

Semble,  that  where  carriers  run  a  coach  from  A.  to  B.  and  back. 
notice  that  they  limit  their  responsibility  on  the  carriage  of  parcels  from 
A.  to  B.,  is  notice  that  they  limit  it  likewise  from  B.  to  A. 

The  plaintiff  [in  the  former  of  these  actions]  declared,  that 
whereas  he,  at  the  special  instance  and  request  of  the  defendants, 
had  caused  to  be  delivered  to  them,  on,  &c.  at,  &c.,  and  the 
defendants  had  then  and  there  received  into  their  care  and 
custody  a  certain  package  or  parcel  containing  divers  promissory 
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notes,  for  the  payment  of  divers  sums  of  money  to  bearer  on 
demand,  and  divers  pieces  of  current  coin  of  the  realm,  of  great 
value  (sc.  49/.),  to  be  safely  and  securely  carried  and  conveyed 
by  the  defendants,  by  a  certain  conveyance  called  the  Exeter 
mail,  from  Salisbury  to  London,  and  at  London  to  be  safely  and 
securely  delivered  for  the  plaintiff,  for  certain  reasonable  hire 
and  reward  to  the  defendants  in  that  behalf,  yet  the  defendants, 
not  regarding  their  duty  in  that  behalf,  did  not  safely  or  securely 
carry  or  convey,  or  cause  to  be  carried  or  conveyed,  by  the  said 
conveyance  *called  the  Exeter  mail,  or  in  any  other  manner, 
the  said  package  or  parcel  and  its  contents,  from  Salisbury  to 
London,  nor  at  London  safely  or  securely  deliver  the  same  for 
the  plaintiff;  but  so  negligently  and  improperly  behaved  and 
conducted  themselves  in  the  premises,  that  by  and  through  the 
negligence,  carelessness,  and  default  of  the  defendants  in  the 
premises,  the  package  or  parcel  aforesaid,  and  its  contents  of  the 
value  aforesaid,  became  and  were  wholly  lost  to  the  plaintiff,  to 
wit,  at,  &c. 

There  was  a  second  count  in  trover.     Plea,  not  guilty. 

At  the  trial  before  Best,  Ch.  J.,  London  sittings  after  Easter 
Term,  it  appeared  that  the  defendants  were  proprietors  of  the 
mail-coach  running  from  Exeter  through  Salisbury  to  London : 

That  the  plaintiff's  agent  sent  his  female  servant  with  a  parcel 
containing  country  bank-notes  and  sovereigns,  amounting  in 
value  to  49/.,  to  a  coach-office  in  Salisbury,  kept  by  one  Weeks ; 
on  the  outside  of  which  was  painted  "  Week's  mail  and  general 
coach-office:"  but  whether  he  was  Weeks,  one  of  the  defendants, 
did  not  appear:  The  servant  stated,  that  she  told  the  office- 
keeper  it  was  a  parcel  of  consequence ;  a  parcel  of  value,  though 
she  did  not  know  of  what  value ;  and  the  office-keeper  said, 
he  thereupon  told  her  it  must  be  insured.  It  was  booked  for 
London,  however,  and  not  insured. 

The  following  notice  was  suspended  in  the  office :  "  Take 
notice :  the  proprietor  of  this  office  will  not  be  accountable  for 
any  parcel  or  package  exceeding  the  value  of  five  pounds,  unless 
entered  as  such,  and  paid  for  accordingly." 

The  plaintiff  and  his  agent  were  aware  of  this  notice  in  Weeks's 
office. 

r.r. — vol.  xxx.  37 
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The  parcel  was  forwarded  to  London  by  the  defendants'  coach ; 
and  in  London  it  was,  according  to  an  ^admission  of  one  of  the 
defendants,  stolen  by  a  boy  appointed  by  them  to  watch  that  and 
other  parcels.  No  account  was  given  by  the  defendants  of  the 
boy's  character  when  they  took  him  into  their  service. 

On  the  part  of  the  defendants,  it  was  objected  by  Wilde,  Serjt. 
that  evidence  of  a  loss  by  felony  did  not  sustain  the  allegation  in 
the  declaration,  that  the  parcel  was  lost  by  negligence;  especially 
as  the  defendants  were  not  charged  as  common  carriers:  that 
the  statement  of  their  contract  ought  to  have  been  accompanied 
with  a  statement  of  the  notice  by  which  they  had  limited  their 
responsibility :  Latham  v.  Rutlcy ;  \  and  that,  at  all  events,  the 
notice  was  sufficient  to  exonerate  them  from  liability  for  any  loss, 
that  did  not  occur  through  gross  negligence.  The  question  on 
this  point  "was  reserved  ;  and  the  jury,  under  the  direction  of  his 
Lordship,  found  for  the  plaintiff. 

They  found  also,  that  there  had  been  no  negligence  or  conceal- 
ment on  his  part,  and  that  there  had  been  negligence  on  the  part 
of  the  defendants. 


Wilde,  Serjt.,  upon  the  foregoing  objections,  obtained,  in 
Trinity  Term,  a  rule  nisi  to  set  aside  this  verdict  and  enter  a 
nonsuit,  or  have  a  new  trial  instead. 


[  217  ]  [In  the  latter  of  these  actions,  the  plaintiff  declared  in]  case 

against  the  defendants  as  common  carriers,  for  negligence  in 
losing  goods  entrusted  to  them  to  be  safely  conveyed  by  them 
from  Kettering  to  London,  and  there  to  be  delivered  to  the 
plaintiffs  for  reward  to  the  defendants  in  that  behalf.  Plea,  not 
guilty. 

[  '218  ]  At  the  trial  before  Best,  Ch.  J.,  London  sittings  after  *Hilary 

Term,  1828,  it  appeared  that  the  plaintiffs  were  silk- weavers 
residing  in  London,  and  carrying  on  business  there  and  at 
Kettering :  that  the  defendants'  coach  ran  from  the  "  George 
and  Blue  Boar,"  London,  to  Kettering  and  back:  that,  at  the 
"  George  and  Blue  Boar  "  there  was  a  notice,  that  the  proprietors 
of  coaches  which  set  out  from  that  office  would  not  be  responsible 

t  2  B.  &  C.  20. 
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for  goods  above  the  value  of  51.,  unless  entered  as  such,  and  paid  Riley 
for  accordingly :  that  the  plaintiffs  were  aware  of  this  notice,  and  horne. 
in  the  habit  of  sending  goods  up  and  down  by  the  defendants' 
coach :  that  the  goods  in  question,  silks,  to  the  value  of  about 
46Z.,  were  delivered  to  the  defendants  by  the  plaintiffs'  servant, 
at  the  defendants'  office  at  Kettering,  to  be  conveyed  to  London, 
and  that  the  servant  saw  no  such  notice  in  the  office  at  Kettering : 
that  the  goods  were  never  delivered  to  the  plaintiffs. 

The  learned  Chief  Justice,  thinking  the  notice  in  the  office 
at  the  "  George  and  Blue  Boar,"  of  which  the  plaintiffs  were 
cognizant,  applied  only  to  the  journey  out  to  Kettering,  and  not 
to  the  journey  back,  a  verdict  was  found  for  the  plaintiffs,  with 
leave  for  the  defendants  to  move  to  set  it  aside. 

Andrews,  Serjt.  obtained  a  rule  nisi  accordingly ,*in  Easter 
Term,  on  the  ground  that  the  plaintiffs,  having  an  establishment 
at  Kettering  as  well  as  in  London,  must  be  presumed  to  have 
known  that  the  coach  which  came  from  Kettering  was  that  which 
set  out  from  the  "  George  and  Blue  Boar ; "  if  so,  they  were 
bound  by  the  contents  of  the  notice  at  that  office. 

^These  two  cases  having  been  argued  in  Trinity  Term  the  Court 
reserved  judgment  until  after  the  long  vacation.] 

Best,  Ch.  J. :  [  219  ] 

In  a  state  of  society  such  as  that  we  live  in, — in  which  we 
are  supplied  with  the  necessaries  and  conveniences  of  life  by  an 
interchange  of  the  produce  of  the  soil  and  industry  of  every  part 
of  the  world, — so  much  property  must  be  entrusted  to  carriers, 
that  it  is  of  great  importance  that  the  laws  relating  to  the  carriage 
of  goods  should  be  rendered  simple  and  intelligible ;  and  that 
they  should  be  such  as  to  provide  for  the  safe  conveyance  of 
property,  and  at  the  same  time  protect  the  carrier  against  risks, 
the  extent  of  which  he  cannot  know,  and,  therefore,  cannot  deter- 
mine what  precautions  are  proper  for  his  security. 

Fearful  of  laying  down  any  rule  which  might  be  injurious 
either  to  the  public  or  to  those  most  useful  servants  of  the  public, 
common  carriers,  we  thought  it  right  to  avail  ourselves  of  the 
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Riley       leisure  afforded  us  by  the  long  vacation,  to  consider  of  the  cases 

Horns.       ol'liiley  v.  Home  and  Macklin  v.  Waterhonse. 

[  220  j  When  goods  are  delivered  to  a  carrier,  they  are  usually  no 

longer  under  the  eye  of  the  owner;  he  seldom  follows  or  sends 
any  servant  with  them  to  the  place  of  their  destination.  If  they 
should  be  lost  or  injured  by  the  grossest  negligence  of  the  carrier 
or  his  servants,  or  stolen  by  them,  or  by  thieves  in  collusion  with 
them,  the  owner  would  be  unable  to  prove  either  of  these  causes 
of  loss ;  his  witnesses  must  be  the  carrier's  servants,  and  they, 
knowing  that  they  could  not  be  contradicted,  would  excuse  their 
masters  and  themselves. 

To  give  due  security  to  property,  the  law  has  added  to  that 
responsibility  of  a  carrier,  which  immediately  rises  out  of  his 
contract  to  carry  for  a  reward,  namely,  that  of  taking  all  reason- 
able care  of  it,  the  responsibility  of  an  insurer. 

From  his  liability  as  an  insurer,  the  carrier  is  only  to  be 
relieved  by  two  things,  both  so  well  known  to  all  the  country 
when  they  happen,  that  no  person  would  be  so  rash  as  to  attempt 
to  prove  that  they  had  happened  when  they  had  not — namely, 
the  act  of  God  and  the  King's  enemies. 

As  the  law  makes  the  carrier  an  insurer,  and  as  the  goods  he 
carries  may  be  injured  or  destroyed  by  many  accidents  against 
which  no  care  on  the  part  of  the  carrier  can  protect  them,  he  is 
as  much  entitled  to  be  paid  a  premium  for  his  insurance  of  their 
delivery  at  the  place  of  their  destination,  as  for  the  labour  and 
expense  of  carrying  them  there.  Indeed,  besides  the  risk  that 
he  runs,  his  attention  becomes  more  anxious,  and  his  journey  is 
more  expensive,  in  proportion  to  the  value  of  his  load.  If  he  has 
things  of  great  value  contained  in  such  small  packages  as  to  be 
objects  of  theft  or  embezzlement,  a  stronger  and  more  vigilant 
guard  is  required  than  when  he  carries  articles  not  easily 
removed,  and  which  offer  less  temptation  to  dishonesty.     He 

[  »22i  ]  must  take  what  is  offered  to  him  to  carry  to  the  place  to  *which 
he  undertakes  to  convey  goods,  if  he  has  room  for  it  in  his 
carriage.     The  loss  of  one  single  package  might  ruin  him. 

By  means  of  negociable  bills,  immense  value  is  now  com- 
pressed into  a  very  small  compass.  Parcels  containing  these  bills 
are  continually  sent  by  common  carriers.     As  the  law  compels 
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carriers  to  undertake  for  the  security  of  what  they  carry,  it  Riley 
would  be  most  unjust  if  it  did  not  afford  them  the  means  of  horxe 
knowing  the  extent  of  their  risk.  Other  insurers  (whether  they 
divide  the  risk,  which  they  generally  do,  amongst  several  different 
persons,  or  one  insurer  undertakes  for  the  insurance  of  the 
whole,)  always  have  the  amount  of  what  they  are  to  answer  for 
specified  in  the  policy  of  insurance. 

If  the  extent  of  risk  is  ascertained  in  cases  in  which  persons 
are  not  obliged  to  insure,  and  if  they  do  insure  may  fix  their  own 
rate  of  premium,  there  is  greater  reason  for  ascertaining  it  where 
one  is  compelled  to  become  an  insurer,  and  can  only  charge  what 
the  magistrates  in  sessions,  if  they  think  proper  to  settle  the 
rates  of  carriage,  will  allow  under  the  statute  of  William  and 
Mary,  and  where  no  such  rates  are  made,  what  a  jury  shall  think 
reasonable.  It  would  be  inconvenient,  perhaps  impossible,  to 
have  a  formal  contract  made  for  the  carriage  of  every  parcel  in 
which  the  value  of  the  parcel  should  be  specified,  as  well  as  the 
price  to  be  paid  for  the  carriage.  But  it  would  add  very  little 
to  the  labour  of  the  book-keeper  if  he  entered  the  value  of 
each  package,  and  gave  the  person  who  brought  it  a  written 
memorandum  of  such  entry,  like  the  slips  now  made' 6n  an 
agreement  for  »<policy  of  insurance. 

The  giving  of  such  memorandums  would  entirely  put  an  end 
to  the  litigation  which  the  notices  of  carriers  now  give  occasion 
to,  and  would  make  the  practice  of  carriers,  as  nearly  as  circum- 
stances will  permit,  conformable  to  that  of  all  other  insurers. 
Perhaps  such  *memoranda  might  bring  the  parties  within  the  [  *222  ] 
reach  of  the  stamp  laws ;  and  the  apprehension  of  this  may 
have  prevented  carriers  from  adopting  a  practice  so  effectual 
for  their  security,  and  have  driven  them  to  the  expedient  of 
giving  notices  that  they  will  not  be  answerable  beyond  a  certaip 
sum,  unless  the  parcels  are  entered  and  paid  for  as  parcels  of 
value. 

In  Batson  v.  Donovan^  the  Court  of  King's  Bench  considered 
a  notice  of  this  sort,  the  knowledge  of  which  was  brought  home 
to  the  party  sending  goods,  as  equivalent  to  a  request  on  the  part 
of  the  carrier  to  know  the  value,  and  that  it  made  it  the  duty  of 

t  22  R.  B.  699  (4  B.  &  Aid.  21). 
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Riley       the  owner  of  the  goods  to  apprize  the  carrier  that  the  parcel  was 

Horxe.       °* value- 

The  Legislature  would  probably  think,  if  its  attention  were 
called  to  the  subject,  that  a  stamp-duty  on  contracts  relative  to 
inland  carriage  would  be  a  very  heavy  and  very  inconvenient  tax, 
and  would  remove  the  objection  to  written  evidence  of  such 
contracts. 

A  carrier  has  a  right  to  know  the  value  and  quality  of  what  he 
is  required  to  carry.  If  the  owner  of  the  goods  will  not  tell  him 
what  his  goods  are  and  what  they  are  wrorth,  the  carrier  may 
refuse  to  take  charge  of  them ;  but  if  he  does  take  charge  of 
them,  he  waives  his  right  to  know  their  contents  and  value.  It 
is  the  interest  of  the  owner  of  goods  to  give  a  true  account  of 
their  value  to  a  carrier,  as  in  the  event  of  a  loss  he  cannot 
recover  more  than  the  amount  of  what  he  has  told  the  carrier 
they  were  worth;  and  he  cannot  recover  more  than  their  real 
worth,  whatever  value  he  may  have  put  on  them  when  he 
delivered  them  to  the  carrier. 

It  was  decided  in  Gibbons  v.  Paynton9\  that  any  artifice  made 
use  of  to  induce  a  carrier  to  think  that  a  parcel  of  jewellery 
[  »228  ]  contained  only  things  of  small  value,  *would  prevent  the  owner 
from  recovering  for  the  loss  of  his  parcel. 

In  Kenrigg  v.  Eggleston,l  it  was  held  that  the  owner  was  not 
required  to  state  all  the  contents  of  the  parcel,  but  it  was  for  the 
carriers  to  make  a  special  acceptance.  In  Tyly  and  others  v. 
Momce,§  in  which  the  preceding  case  is  recognized  and  con- 
firmed, it  is  said  that  the  true  principle  is,  that  the  carrier  is  only 
liable  for  what  he  is  fairly  told  of.  In  Titchburne  v.  Whit*,  it 
was  determined  that  a  carrier  is  answerable  for  money,  although 
he  was  not  told  that  the  box  delivered  to  him  contained  any 
money,  unless  he  was  told  that  the  box  did  not  contain  money, 
or  he  accepted  it  on  the  condition  that  it  did  not  contain  money. 

It  may  be  collected  from  these  authorities  that  it  is  the  duty  of 
the  carrier  to  enquire  of  the  owner  as  to  the  value  of  his  goods, 
and  if  he  neglects  to  make  such  enquiry,  or  to  make  a  special 
acceptance,  and  cannot  prove  knowledge  of  a  notice  limiting  his 

t  4  Burr.  2298.  §  Carth.  485. 

t  Al.  9.1.  ||  Str.  143. 
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responsibility,  he  is  responsible  for  the  full  value  of  the  goods,  Riley 
however  great  it  may  be.t  This  is  a  convenient  rule  ;  it  imposes  hobne. 
no  difficulty  on  the  carrier.  He  knows  his  own  business,  and  the 
laws  relative  to  it.  Many  persons  wrho  have  occasion  to  send 
their  goods  by  carriers,  are  entirely  ignorant  of  what  they  ought 
to  do  to  insure  their  goods.  Justice  and  policy  require  that  the 
carriers  should  be  obliged  to  tell  them  what  they  should  do. 

Although  a  carrier  may  prove  that  the  owner  of  goods  knew 
that  the  carrier  had  limited  his  responsibility  by  a  sufficient 
notice,  yet,  if  a  loss  be  occasioned  by  gross  negligence,  the  notice 
will  not  protect  him.  Every  man  that  undertakes  for  a  reward 
to  do  any  service,  obliges  himself  to  use  due  diligence  in  the 
performance  of  that  service.  Independently  of  his  responsibility 
*as  an  insurer,  a  carrier  is  liable  for  gross  negligence.  This  [  *224  ] 
point  is  settled  by  Sleat  v.  Fagg,\  Wright  v.  Snell,§  Birkett  v. 
Willan,\\  Beck  v.  Evans,f\  and  Bodenham  v.  Bennett.^ 

The  jury  are  to  decide  what  is  gross  negligence.  We  may, 
however,  observe,  that  the  most  anxiously-attentive  person  may 
slip  into  inadvertence  or  want  of  caution.  Such  a  slip  would  be 
negligence,  but  not  such  a  degree  of  negligence  as  wrould  deprive 
a  carrier  of  the  protection  of  his  notice.  The  notice  will  protect 
him,  unless  the  jury  think  that  no  prudent  person,  having  the 
care  of  an  important  concern  of  his  own,  would  have  conducted 
himself  with  so  much  inattention  or  want  of  prudence  as  the 
carrier  has  been  guilty  of. 

If  a  notice  touching  the  responsibility  of  the  carrier  be  given, 
it  matters  not  by  whom  it  is  given,  or  in  what  form,  if  it  tells  the 
owner  of  the  goods  that  the  carrier  by  whom  he  proposes  to  send 
them  will  not  undertake  for  their  safe  conveyance,  unless  paid  a 
premium  proportioned  to  their  value. 

We  have  established  these  points, — that  a  carrier  is  an  insurer 
of  the  goods  which  he  carries  ;  that  he  is  obliged  for  a  reasonable 
reward  to  carry  any  goods  to  the  place  to  which  he  professes  to 
carry  goods  that  are  offered  him,  if  his  carriage  will  hold  them, 

t  This   is   cited   and  applied   by  §  24  E.  E.  413  (5  B.  &  Aid.  350). 

Lush,  J.  in  Home  v.  Midland  Bail-  ||  20  E.  E.  473  (2  B.  &  Aid.  356). 

way  Co.  (1873)  L.  E.  8  C.  P.  131,  «T  14  E.  E.  340  (16  East,  244). 

146.— B.  C.  tt  18  B.  E.  686  (4  Price,  31). 

t  24  E.  B.  407  (5  B.  &  Aid.  342). 
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Riley  and  he  is  informed  of  their  quality  and  value ;  that  he  is  not 
Horse.  obliged  to  take  a  package,  the  owner  of  which  will  not  inform 
him  what  are  its  contents,  and  of  what  value  they  are ;  that  if  he 
does  not  ask  for  this  information,  or  if,  when  he  asks  and  is  not 
answered,  he  takes  the  goods,  he  is  answerable  for  their  amount, 
whatever  that  may  be ;  that  he  may  limit  his  responsibility  as  an 
[  *225  ]  insurer,  by  *notice ;  but  that  a  notice  will  not  protect  him  against 
the  consequences  of  a  loss  by  gross  negligence. 

Let  us  see  how  these  principles  bear  on  the  two  cases  now 
under  our  consideration. 

In  Macklin  v.  Waterhouse  the  notice  was  in  these  words : 
"  Take  notice,  that  the  proprietor  of  this  office  will  not  be 
answerable  for  any  parcels  or  package  above  the  value  of  5Z., 
unless  entered  as  such  and  paid  for  accordingly."  A  Mr.  Weeks 
was  the  keeper  of  this  office,  at  which  parcels  were  received 
and  booked  for  several  coaches,  belonging  to  different  proprietors. 
No  evidence  was  given  that  Weeks,  the  proprietor  of  the  office, 
was  the  same  Weeks  who  was  one  of  the  defendants,  or  that  the 
plaintiff  or  his  agent  knew  that  the  office-keeper  had  any  interest 
in  this  coach. 

No  one  can  collect  from  the  notice  that  the  proprietor  of  the 
office  has  anything  to  do  with  any  of  the  coaches  that  take 
parcels  from  that  office.  If  he  had  by  his  notice  told  those  who 
had  occasion  to  go  to  his  office,  that  none  of  the  proprietors  of 
coaches  who  took  parcels  from  it  would  be  responsible,  such  a 
notice  would  have  been  sufficient.  The  persons  who  carry 
parcels  to  coach-offices  are  generally  servants,  and  other  persons 
who  cannot  have  much  knowledge  of  matters  of  this  sort.  The 
notice  should  be  plain  and  easily  understood  by  such  persons. 
They  are  not  to  be  required  to  determine  whether  a  notice  given 
by  the  keeper  of  a  coach-office  must  apply  to  the  risks  under- 
taken by  all  the  coach-proprietors  whose  coaches  are  loaded  from 
that  office.  This  is  a  case  without  a  sufficient  notice,  and  the 
defendants  are  subject  to  the  unlimited  responsibility  of  common 
carriers.  It  is  not  necessary  to  decide  in  this  case  whether,  if  it 
had  been  known  that  Weeks  was  a  proprietor  of  the  coach,  a 
notice  given  as  a  proprietor  of  the  office,  could  form  a  special 
condition  of  his  contract  as  a  coach-proprietor. 
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This  is  an  answer  to  the  point  made  at  the  trial,  that  the  Riley 
notice  in  this  case  should  have  been  stated  in  the  declaration,  for  horxe. 
as  there  was  no  sufficient  notice,  it  is  the  same  as  if  there  was  no  [  226  ] 
notice. 

But  it  was  said,  that  the  declaration  stated,  that  the  loss  was 
through  the  negligence  of  the  defendant,  and  that  there  was  no 
proof  of  any  negligence.  Probably  not  sufficient  proof  of  gross 
negligence.  But,  as  there  was  no  notice,  the  allegation  of  loss  by 
negligence  is  not  a  material  allegation,  and  no  proof  of  it  was 
necessary.  If,  however,  any  proof  of  such  allegation  was  necessary, 
a  loss,  the  cause  of  which  is  not  shewn,  is  sufficient  evidence  of 
simple  negligence,  although  not  of  gross  negligence. 

But  the  book-keeper  deposed  to  a  conversation  with  the  servant 
who  brought  the  parcel,  which  this  servant  did  not  contradict ; 
but  merely  said,  that  she  did  not  recollect  it.  It  was  not  con- 
sidered at  the  trial  that  what  passed  in  this  conversation  limited 
the  responsibility  of  the  defendant.  I  did  not,  therefore,  put  it  to 
the  jury  to  say  whether  they  believed  that  a  conversation  to  the 
effect  deposed  to  had  passed.  The  book-keeper  swore,  that  the 
woman  who  brought  the  parcel  said  "  that  it  was  a  parcel  of 
consequence."  That  he  asked  her  if  it  was  a  parcel  of  value :  she 
said  that  it  was,  but  that  she  did  not  know  what  its  value  was. 
The  book-keeper  told  her  it  "  ought  to  be  insured.1 '  These  were 
the  words  used  by  the  witness.  To  talk  of  insurance  to  a  country 
servant  was  not  the  wray  to  inform  her  what  it  was  proper  for  her 
to  do.  This  agent  of  the  defendants'  should  have  told  her,  when 
she  said  she  did  not  know  the  value  of  the  parcel,  to  go  back  to 
her  master  and  ask  him  what  the  value  of  his  parcel  was,  that 
the  agent  might  know  what  to  charge  him  for  the  carriage  of  it ; 
and  that,  until  he  knew  the  risk  which  his  employers  were  to  be 
answerable  for,  he  would  not  take  charge  of  the  parcel.  Instead 
of  this,  lie  takes  it  and  it  is  lost,  and  it  was  the  *only  parcel  that  [  *227  ] 
was  lost.  That  I  might  conform  to  the  opinion  of  the  majority 
of  the  Court  in  Batson  v.  Donovan,  I  asked  the  jury  whether  the 
agent  of  the  plaintiff  had  been  guilty  of  any  negligence,  or  failed 
in  her  duty  to  the  carriers.  They  answered  in  the  negative,  and 
I  think  their  answer  was  the  proper  one.  As  the  carrier  took  the 
parcel  without  requiring  to  know  its  value,  and  without  insisting 
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Riley  that  it  should  be  entered  and  paid  for  according  to  its  value,  he 
Horne.  took  it  without  any  limitation  of  his  common-law  responsibility, 
and  must  be  answerable  for  its  loss. 

It  is  unnecessary  for  us  to  decide  whether  the  entrusting 
valuable  property  to  a  servant,  of  whom  the  carrier  chose  to 
give  no  account  at  the  trial,  was  sufficient  to  authorize  the  jury 
to  find  that  the  carrier  had  been  guilty  of  that  degree  of 
negligence  which  would  deprive  him  of  the  protection  of  a  proper 
notice. 

In  Riley  v.  Hitrne  I  was  of  opinion  at  the  trial,  that  the  notice 
did  not  apply  to  the  journey  to  London.  The  Court  of  King's 
Bench  has  determined,  that  such  a  notice  applies  to  the  journey 
back  as  well  as  to  the  journey  out. 

A  carriage  that  returns  to  a  place  must  have  gone  from  it,  and, 
therefore,  a  notice  from  the  proprietors  of  coaches  going  from  a 
place  may  be  applied  to  their  return  journey. 

But  to  give  effect  to  such  a  notice  in  the  present  instance  it 
must  be  proved  that  the  person  who  sent  goods  on  that  same 
journey  knew  that  the  coach  came  from  the  "  George  and  Blue 
Boar  "  in  London.  In  this  case,  the  plaintiffs  had  establishments 
in  the  country  and  in  London,  and  were  constantly  in  the  habit 
of  sending  parcels  from  London  to  the  country,  and  from  the 
country  to  London  by  this  coach.  It  is  most  probable,  therefore, 
that  the  jury  would  have  found  that  the  plaintiffs  knew  that  the 
carriage  came  from  the  "  George  and  Blue  Boar,"  and  that  this 
[  *228  ]  notice  applied  to  its  journey  out  and  home.  As  I  *thought  that 
the  notice  was  not  so  plain  and  direct  as  it  ought  to  have  been, 
I  did  not,  therefore,  leave  it  to  the  jury  to  say,  whether  the 
plaintiffs  knew  that  the  coach  was  one  that  started  from  the 
"  George  and  Blue  Boar." 

There  ought  to  be  a  new  trial  in  this  case,  that  this  question 
may  be  put  to  the  jury. 

In  Macklin  v.  Watcrhonse  the  rule  must  be  discharged,  and  in 
Riley  v.  Horne  there  must  be  a  new  trial. 


vol.  xxx.  1828.     C.  P.     5  BING.  228.  587 


LANGSTON   v.  POLE   and   Others.  ims. 

(5  Bing.  228—242  ;  S.  C.  2  Moore  &  Payne,  490 ;  7  L.  J.  K.  B.  1.)  [  228  ] 

[This  case,  which  is  reported  in  5  Bingham  on  a  case  sent  for 
the  opinion  of  the  Common  Pleas  from  the  Court  of  Chancery, 
came  ultimately  to  the  House  of  Lords  under  the  name  of 
Langston  v.  Langston,  reported  in  2  CI.  &  Fin.  194 ;  and  will  be 
reported  in  the  corresponding  place  in  the  Revised  Reports.] 


KAGGETT   v.  BEATY.  "28. 

Xitr.  25. 
(5  Bing.  243—248  ;  S.  C.  2  Moore  &  Payne,  512  ;  7  L.  J.  C.  P.  9.)  

r  243  1 
Devise,  that  J.  B.,  a  trustee  for  devisor,  shall  grant  the  premises  to         L        J 

J.  B.'s  son  G.  B.,  to  enter  on  after  the  death  of  J.  B.,  and  that  J.  B.  and 

G.  B.  shall  within  one  month  after  devisor's  decease  pay  100/.  to  W.  T. 

and  T.  B.  to  discharge  legacies,  and  if  they  omit  to  do  so,  that  W.  T. 

and  T.  B.  shall  let  the  premises  and  raise  the  100/.  out  of  the  rent,  they 

keeping  the  deeds  of  the  premises,  and  not  allowing  J.  B.  and  G.  B.  to 

sell  or  mortgage  till  the  legacies  be  paid  and  G.  B.  be  twenty-one  years 

of  age ;  and  that  if  G.  B.  die  and  leave  no  child  lawfully  begotten  of 

his  own  body,  W.  T.  and  T.  B.  shall  sell  the  premises  and  divide  the 

proceeds  among  brothers,  &c. :  Held,  an  estate  tail  in  G.  B. 

This  was  a  case  directed  by  the  Master  of  the  Rolls  for  the 
opinion  of  the  Court  of  Common  Pleas  on  the  hearing  of  a  cause 
instituted  by  the  assignees  of  George  Blair,  a  bankrupt,  to 
compel  the  specific  performance  of  an  agreement  entered  into 
by  the  defendant  for  the  purchase  of  an  estate  sold  under  the 
commission. 

The  property  was  devised  to  the  bankrupt  by  the  will  of  his 
great-uncle  George  Blair  deceased,  which  was  as  follows : 

"  I,  George  Blair,  of  Milholm,  in  the  parish  of  Stapleton,  in 
the  county  of  Cumberland,  do  make  this  my  last  will  and  testa- 
ment in  manner  and  form  following :  (that  is  to  say,)  Whereas  in 
and  by  declaration  of  trust  made  between  my  nephew  John  Blair 
of  Greensburn,  and  me,  bearing  date  the  first  day  of  March,  1766, 
touching  and  concerning  all  my  messuage  and  tenement,  situate, 
lying,  and  being  at  Souter  Moor  otherwise  Milholm,  in  the  said 
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Raggett  parish  of  Stapleton,  in  the  county  aforesaid,  it  is,  amongst  other 
Beaty.  things,  declared  in  trust,  that  he  the  said  J.  Blair  or  his  heirs  do 
and  shall  convey,  assign,  and  surrender  the  said  messuage  and 
tenement,  with  all  and  every  the  appurtenances,  unto  such  person 
and  persons,  and  for  such  estate,  uses,  intents,  and  purposes, 
and  in  such  parts,  manner,  and  form,  with  or  without  power  of 
revocation  as  I,  the  said  George  Blair,  shall  from  time  to  time, 
by  any  writing  or  writings,  or  by  my  last  will  and  testament  in 
writing,  or  any  writing  purporting  to  be  my  last  will  and  testament, 

[  *244  ]  to  be  by  me  *made  and  published  in  the  presence  of  three  or  more 
credible  witnesses,  direct,  limit,  or  appoint,  give,  devise,  or  assign 
the  same ;  now  it  is  my  will,  and  I  do  hereby  order,  that  he,  my 
said  nephew,  John  Blair  give,  grant,  and  assign  the  said  premises 
to  his  second  son  George  Blair,  to  enter  upon  and  possess  the 
same  after  the  decease  of  his  father  the  said  J.  Blair.  And  I 
do  further  order  and  direct,  that  the  said  J.  Blair  and  George 
Blair  shall  and  will  pay  or  cause  to  be  paid,  within  one  year  next 
after  my  decease,  1002.  of  lawful  money  into  the  hands  of  my 
trusty  and  well-beloved  friends  William  Taylor,  of  Hetherside,  in 
the  parish  of  Kirklinton  and  county  of  Cumberland,  yeoman,  and 
Thomas  Blair,  of  Barclose,  in  the  parish  of  Scaleby  and  county 
aforesaid,  yeoman,  for  them  to  discharge  and  pay  the  legacies 
hereinafter  bequeathed.  But  if,  and  in  case  the  said  John  Blair 
and  George  Blair  do  not  pay  the  said  sum  of  1001.  within  the 
time  limited,  it  is  my  will,  and  I  do  hereby  order,  that  the  said 
W.  Taylor  and  Thomas  Blair  do  let  the  said  messuage  and 
tenement,  and  receive  the  rents  arising  from  the  same  until  the 
said  100{.  be  paid,  they  keeping  possession  of  all  the  deeds  of  the 
estate,  and  not  allowing  the  said  J.  Blair  and  G.  Blair  either  to 
sell  or  mortgage  any  part  of  the  premises  until  the  legacies  be  all 
paid,  and  G.  Blair  be  twenty-one  years  of  age ;  or  if,  and  in  case 
the  said  G.  Blair  die  and  leave,  no  child  lawfully  begotten  of  his 
own  body,  it  is  my  will  that  the  said  W.  Taylor  and  T.  Blair, 
their  heirs  and  assigns,  do  sell  the  said  messuage  and  tenement, 
and  distribute  the  money  arising  from  such  sale  amongst  his 
brothers  and  sisters  and  Jonathan  Blair  and  Hannah  Todd,  or 
their  heirs,  in  such  share  or  shares  as  they  the  said  trustees 
shall  think  proper." 
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The  question  for  the  opinion  of  the  Court  of  Common  Pleas     Raggett 
was,  what  estate  and  interest,  under  this  will,  George  Blair,  the       beaty. 
bankrupt,  the  son  of  John  Blair,  had  in  the  said  premises  upon 
the  death  of  his  father  John  Blair  ? 

Wilde,  Serjt. :  [245] 

The  bankrupt  took  an  estate-tail  under  the  will  of  the  testator ; 
with  a  contingent  remainder  over  to  the  trustees  named  in  the 
will,  upon  failure  of  issue  by  G.  Blair.  The  rule  of  law  is  clear, 
that  if  a  limitation  can  take  effect  as  a  remainder,  it  shall  not 
operate  as  an  executory  devise:  Purefoy  v.  Roger*,\  Walter  v. 
Drew,l  Goodtitle  v.  Billington  /§  and  the  language  of  this  will  is 
sufficient  to  create  an  estate-tail  with  a  contingent  remainder 
over.  The  words  "  in  case  the  said  George  Blair  die  and  leave 
no  child  lawfully  begotten  of  his  own  body,"  allude  to  an  ultimate 
indefinite  failure  of  issue  of  G.  Blair,  and  not  to  the  failure  of 
his  immediate  offspring  at  the  time  of  his  death.  The  rule  to  be 
extracted  from  the  decisions  on  this  subject  is,  that  where  lands 
of  inheritance  are  devised  to  one,  or  to  one  and  his  heirs,  and 
if  he  die  without  issue  (or  any  words  to  that  effect),  then  over, 
the  latter  words  are  supposed  to  be  inserted  in  favour  of  the 
issue,  and  they  either  reduce  or  enlarge  the  estate  previously 
given,  to  an  estate-tail. 

The  expressions,  "  if  he  die  without  issue,"  or  "  if  he  die  and 
leave  no  issue,"  or  "  leave  no  issue  of  his  body,"  or  "  leave  no 
child  or  children,"  or  "die  without  leaving  any  child  or  issue 
lawfully  begotten  or  to  be  begotten ; "  have  all  been  decided  to 
intend  an  indefinite  failure  of  issue,  and,  consequently,  to  give  an 
estate-tail.  If  the  words  had  been,  "  in  case  the  said  George 
Blair  die  and  leave  no  children  lawfully  begotten  of  his  own 
body,  living  at  his  death,"  they  must  have  been  construed  as 
alluding  to  a  failure  of  George  Blair's  immediate  offspring  at  his 
decease,  and  he  would  then  have  taken  an  estate  in  fee  with  an 
executory  devise  over ;  but  as  there  are  no  words  that  can  fairly 
be  construed  to  restrain  the  event  of  the  failure  of  his  issue, 
to  the  *period  of  the  death  of  George  Blair,  the  devise  must  be  [  m2M  ] 
considered  as  giving  him  an  estate-tail  general,  with  remainder 

t  2  Saund.  380.  J  1  Com.  372.  §  Dougl.  758. 


£ 
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Raggett  over  in  case  of  an  ultimate  indefinite  failure  of  his  issue  :  Walter 
Keaty.  v«  Drew.  In  Dansey  v.  Griffiths^  Richard  Dansey,  the  plaintiff's 
father,  being  seised  in  fee,  devised  to  his  eldest  son  D.  R.  Dansey, 
and  his  heirs  for  ever,  all  his  estates,  lands,  &c,  and  all  bis 
personal  property,  to  enable  him  to  pay  all  his  debts  and 
legacies;  but  if  it  should  so  happen  that  his  eldest  son  D.  R. 
Dansey  should  die  and  leave  no  issue,  then  he  gave  all  his 
aforesaid  estates  and  lands,  4c,  unto  his  son  William  Dansey 
and  his  heirs  ;  and  if  he  should  die  without  issue,  then  to  his  son 
E.  C.  Dansey  ;  and  in  the  like  case  to  his  son  S.  Dansey ;  and  in 
failure  of  issue  from  him,  to  the  eldest  surviving  son  of  his  sister 
Mary  Johnson,  and  his  heirs,  &c.  The  Court  were  of  opinion 
that  D.  R.  Dansey  took  an  estate  in  tail  general.  So,  in  Forth  v. 
Chapman ,\  where  a  testator,  being  possessed  of  a  term,  devised  it 
to  A.  and  B.,  and  if  either  of  them  should  depart  this  life  and 
leave  no  issue  of  their  respective  bodies,  then  to  C,  it  was  held 
that  these  words,  if  used  in  a  devise  of  freehold  property,  would 
imply  an  indefinite  failure  of  issue :  and  this  is  confirmed  by 
Tenny  v.  Agar.% 

In  all  the  cases  where  words  like  the  present  have  received  a 
different  construction,  that  construction  has  been  adopted,  because 
the  other  provisions  of  the  will  were  such,  that  the  testator's 
intention  could  not  be  carried  into  effect  in  any  other  way.  But 
giving  George  Blair  an  estate-tail,  and  the  trustees  a  contingent 
remainder,  will  not  in  any  way  defeat  the  testator's  intentions  ; 
for  it  is  not  necessary  that  executors  or  trustees  should  take  in 
fee,  unless  they  have  charges  which  they  could  not  defray  with  a 
[  *247  ]  less  estate  ;  here  the  "charge  of  the  debts  and  legacies  might  be 
defrayed  out  of  a  less  estate :  the  devisees  were,  indeed,  to  be 
prevented  from  selling  if  they  did  not  pay  ;  but  that  must  mean, 
if  they  did  not  pay  out  of  the  rents,  as  the  trustees  were  to  do  in 
case  of  their  omission.  Such  a  charge  would  not  prevent  the 
estate  from  being  an  estate-tail:  Button  v.  Engrain^  Denn  v. 
Slater S\  In  Goodtitle  v.  Maddern,\+  the  charge  was  on  the  person 
of  the  devisee.     The  provision  that  the  trustees  shall  hold  the 

t  16  R.  &  383  (4  M.  &  S.  61).  j|  Cro.  Jac.  427. 

t  1  P.  W.  663.  f  2  R.  R.  616  (5  T.  R.  335). 

§  12  East,  253.  tt  4  East,  496. 
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title-deeds,  and  prevent  George  Blair  from  selling  till  he  attains     Raggett 
twenty-one,  is  not  incompatible  with  a  devise  of  an  estate-tail.  beaty. 

Cross ,  Serjt.  contra  : 
George  Blair  took  an  estate  in  fee  with  an  executory  devise 
over,  in  fee,  to  William  Taylor  and  Thomas  Blair.  This  is  the 
testator's  intention,  as  it  is  to  be  collected  from  the  whole  will. 
The  circumstance  of  his  restraining  the  sale  of  the  estate  till 
1001.  should  have  been  paid,  and  George  Blair  should  have 
attained  twenty-one,  shews  that,  subject  to  that  restriction,  he 
intended  that  John  and  George  Blair  together,  or  George  Blair 
as  survivor,  should  have  the  ability  to  sell  the  estate ;  but  this 
they  would  not  have  unless  George  Blair  took  a  fee.  This  con- 
struction is  further  borne  out  by  the  circumstance,  that  no 
interest  in  the  property  is  limited  to  any  one  after  George  Blair, 
for  the  trustees  take  a  power  only,  and  not  an  interest.  But,  at 
all  events,  as  George  Blair  was  not  to  have  the  absolute  disposal 
of  the  land  till  he  had  paid  the  100Z.  mentioned  in  the  will,  and 
as  the  will  is  imperative  on  that  head  (shall  and  do  pay  100Z.), 
the  payment  must  be  taken  as  the  condition  of  the  devise,  and  a 
devise  on  payment  of  a  sum  in  gross,  has  always  been  holden 
to  pass  a  fee.  Collier's  case,t  Wellock  v.  Hamond,*  *Hawker  v.  [  *248  ] 
BuMand9§  Doe  d.  Willeyv.  Holmes,}  Doe  d.  Palmer  and  others 

v.  Richards. IT 

Cur.  adv.  vidt. 

The  following  Certificate  was  afterwards  sent : 

"  We  have  heard  this  case  argued  by  counsel,  and  have  con- 
sidered the  same,  and  are  of  opinion,  that  the  said  George  Blair, 
the  son  of  John  Blair,  under  the  circumstances  aforesaid,  had  an 
estate-tail  in  the  said  premises  upon  the  death  of  his  father  the 

said  John  Blair. 

"W.  D.  Best. 

"J.A.Park. 

"  j.  burrough. 

"  S.  Gaselee." 
"  28th  November,  1828." 

t  6  Eep.  16  a.  ||  8  T.  E.  1. 

X  Cro.  Eliz.  204.  H  3  T.  E.  356. 

§  2  Vern.  105. 
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"as.  DUVERGIER  r.  FELLOWS. 

Ac*\  26. 
(5  Bing.  248—268 ;  S.  C.  2  Moore  &  Payne,  384  ;  7  L.  J.  C.  P.  15.) 
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[  270  ] 


[This  case  went  to  the  Exchequer  Chamber  and  House  of 
Lords,  where  the  judgment  of  the  Common  Pleas  was  affirmed. 
It  is  reported  in  10  Barn.  &  Cress.  826,  and  1  CI.  &  Fin.  39,  and 
will  be  reported  in  a  future  volume  of  the  Revised  Reports/ 


1828.       CAKRUTHERS  r.  PAYNE,  Assignee  of  THOMPSON, 

M*.  27. 

—  a  Bankrupt. 


(5  Bing.  270—280 ;  S.  C.  2  Moore  &  Payne,  429 ;  7  L.  J.  C.  P.  84.) 

A  chariot  was  built  to  plaintiff's  order,  and  paid  for  by  him :  when 
finished  in  other  respects,  plaintiff  ordered  a  front  seat  to  be  added ;  but 
the  builder  being  slow  in  making  this  addition,  plaintiff  sent  for  the 
chariot  repeatedly,  and  the  builder  promised  to  deliver  it.  Plaintiff 
being  afterwards  dissatisfied,  ordered  the  chariot  to  be  sold,  and  while  it 
was,  according  to  the  custom  of  the  trade,  standing  in  the  builder V 
warehouse  for  that  purpose,  the  front  seat  not  having  been  added,  the 
builder  became  a  bankrupt,  and  his  assignees  seized  the  chariot :  more 
than  three  months  afterwards  the  plaintiff  commenced  his  action : 

Held,  first,  that  the  plaintiff  had  sufficient  property  to  maintain 
trover ;  secondly,  that  the  chariot  did  not  pass  to  the  assignee  as  being 
in  the  order  and  disposition  of  the  bankrupt  with  the  consent  of  the 
owner. 

Trover  for  a  chariot.  At  the  trial  before  Best,  Ch.  J.,  London 
sittings  after  Trinity  Term,  it  appeared  that  the  chariot  had  been 
built  to  the  plaintiff's  order,  and  paid  for  by  him.  After  it  had 
been  finished  in  other  respects,  the  plaintiff  directed  a  front  seat 
to  be  added,  but  the  builder  being  slow  in  the  execution  of  this 
addition,  the  plaintiff  sent  for  the  chariot  six  or  seven  times,  and 
the  builder  promised  to  deliver  it.  Subsequently,  the  plaintiff 
being  dissatisfied,  ordered  the  chariot  to  be  sold,  and  it  was, 
according  to  the  custom  of  the  trade  in  such  cases,  standing  in 
the  builder's  warehouse  for  that  purpose,  the  front  seat  not 
having  been  added,  when  a  commission  was  sued  out  against  him, 
and  the  chariot  was  seized  by  the  assignee.  The  plaintiff  com- 
menced the  present  action  more  than  three  months  after  the 
seizure. 
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On  the  part  of  the  defendant  it  was  objected,  first,  that  the  Cabbuthebs 
chariot  was  unfinished,  and  that  trover  did  not  lie  for  an  un-  Payne. 
finished  article  ;  secondly,  that  the  chariot  was  properly  seized  by 
the  defendant  as  being  in  the  order  and  disposition  of  the  bank- 
rupt, with  consent  of  the  true  owner  [and  a  third  objection  as  to 
the  time  of  bringing  the  action  under  an  obsolete  enactment  of 
the  Bankruptcy  Act  of  1825] . 

A  verdict  having  been  given  for  the  plaintiff,  subject  to  the       [ 271  ] 
opinion  of  the  Court  upon  these  points, 

Taddy,  Serjt.  moved  to  set  it  aside  and  enter  a  nonsuit : 

In  support  of  the  first  objection  he  cited  Mucklow  v.  Mangles, i 
(recognized  in  Woods  v.  Russell,)  I  where  it  was  holden,  that  if 
a  person  contracts  with  another  for  a  chattel  which  is  not  in 
existence  at  the  time  of  the  contract,  though  he  pays  him  the 
whole  value  in  advance,  and  the  other  proceeds  to  execute  the 
order,  the  buyer  acquires  no  property  in  the  chattel  till  it  is 
finished  and  delivered  to  him. 

Then,  the  chariot  being  in  the  bankrupt's  warehouse,  where 
the  plaintiff  had  suffered  it  to  remain,  and  not  being  distinguish- 
able from  the  bankrupt's  property,  must  be  taken  to  have  been  in 
his  disposition  with  the  consent  of  the  owner.  In  Knowles  v. 
HorsfalX,%  a  spirit-merchant  sold  to  a  wine-merchant  several 
casks  of  brandy,  some  of  which,  at  the  time  of  the  sale,  were  in 
the  spirit-merchant's  own  vaults,  and  others  in  the  vaults  of  a 
regular  warehouse-keeper:  it  was  agreed  between  the  parties, 
that  the  brandies  should  remain  where  they  were  until  the 
vendee  could  conveniently  remove  them.  The  vendee  marked 
the  several  casks  with  his  initials,  and  it  was  notorious  to  the 
persons  carrying  on  the  wine  trade  at  the  place,  that  this  sale 
had  been  effected,  but  no  notice  of  it  had  been  given  to  the 
warehouse-keeper,  with  whom  some  of  the  casks  were  deposited. 
The  spirit-merchant  having  become  bankrupt  while  the  brandies 
remained  where  they  originally  were,  it  was  held,  that  the  whole 
of  them  passed  to  his  assignees,  as  goods  in  his  possession, 
order,  and  disposition  *by  the  consent  and  permission  of  the  true      [  *272  ] 

t  9  R.  R.  784  (1  Taunt.  318),  and  J  24  E.  E.  621  (5  B.  &  Aid.  942). 

see  notes  9  B.  R.  784,  786.— R.  C.  §  5  B.  &  Aid.  134. 
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*  .ear -hob*  owner,  within  the  21  Jac.  I.  c.  19,  s.  11.  And  in  Tliackthwaite 
^r.iK.  v.  CVA-,+  it  was  held,  that  a  custom  for  purchasers  of  hops  from 
hop-merchants  to  leave  them  in  the  merchant's  warehouse  for  the 
purpose  of  resale,  upon  rent,  undistinguished  from  the  merchant's 
stock,  is  not  such  a  custom  of  trade  as  will  prevent  the  hops  from 
becoming  the  property  of  the  merchant's  assignees,  in  case  of  bank- 
ruptcy, as  being  in  his  possession,  order,  and  disposition.  That 
case  is  not  to  be  distinguished  from  the  present.  *  *  * 
A  rule  nisi  having  been  granted, 

Wilde,  Serjt.  shewed  cause : 

The  answer  to  the  first  objection  is,  that  the  chariot  was  in 
effect  finished.  The  mere  addition  of  a  fore  seat,  after  the  article 
had  been  paid  for,  gives  no  more  reason  for  calling  it  unfinished 
than  the  sending  it  to  be  repaired  in  any  trifling  particular. 
But  in  Woods  v.  Russell,  where  the  defendant  ordered  a  ship,  and 
paid  for  it  by  instalments  as  the  building  advanced,  the  builder 
having  registered  her  in  the  defendant's  name,  the  Court  held  the 
property  to  be  vested  in  him,  and  not  in  the  assignees  of  the 
builder,  although  he  became  bankrupt  before  the  ship  was 
finished,  and  even  before  she  was  launched.  That  case,  there- 
I  *273  ]  fore,  goes  farther  *than  the  present ;  and  the  bankrupt's  receiving 
from  the  plaintiff  the  full  price  of  the  carriage  after  it  had  been 
built  to  his  order,  is  as  unequivocal  an  admission  that  the 
property  was  in  the  plaintiff  as  the  registering  of  the  ship  in 
Woods  v.  Russell. 

The  second  objection  is  answered  by  the  fact  that  the  plaintiff 
had  sent  for  the  chariot  repeatedly,  and  the  bankrupt  had  promised 
to  deliver  it.  It  was  in  the  possession  of  the  bankrupt,  therefore, 
through  his  own  procrastination,  and  not  by  the  plaintiff's  consent. 
In  Knowles  v.  Horsfall,  and  Tliackthwaite  v.  Cock,  the  goods  were 
left  in  the  possession  of  the  bankrupt  by  the  express  agreement  of 
the  parties.     Those  cases,  therefore,  do  not  apply.     *     *     * 

Taddy : 

[  274  ]  The  plaintiff  had  contracted  to  have  a  chariot  with  a  front  seat : 

his  only  title  to  the  chariot  was  by  virtue  of  that  contract.     The 

t  12  E.  R.  089  (3  Taunt.  487). 


vol.  xxx.  j  1828.     C.  P.     5  BING.  274— 277.  595 

chariot  in  question  having  no  front  seat,  could  not  be  the  chariot  Carruthers 
for  which  he  had  contracted,  and  consequently  he  had  not  pay*e. 
sufficient  title  in  it  to  maintain  trover.  It  is  true,  that  in  Woods 
v.  Russell,  the  ship  for  which  the  defendant  had  contracted  was 
not  completely  finished,  but  the  builder  had  registered  her  at  the 
custom-house  in  the  name  of  the  defendant,  and  the  decision 
turned  mainly  upon  the  peculiar  provisions  of  the  Register  Acts. 

Then,  secondly,  the  builder  of  the  chariot  was  the  true  owner,  [  275  ] 
and  the  chariot  was  in  his  order  and  disposition  as  such,  until  it 
was  delivered  pursuant  to  the  contract.  In  Knowles  v.  Horsfall, 
although  the  purchaser  had  put  his  name  on  the  casks  he  had 
purchased,  and  some  of  them  had  actually  been  delivered  under 
the  contract,  the  rest  remaining  in  the  possession  of  the  vendor, 
were  holden  to  pass  to  his  assignees ;  and  Thaekthicaite  v.  Cock 
was  decided  on  the  same  principle.    *     *     * 

Best,  Ch.  J. :  [  276  ] 

Three  objections  have  been  taken  to  the  verdict  in  this  case ; 
and  the  first  is,  that  under  the  circumstances  the  plaintiff  could 
not  maintain  trover.  If  the  article  in  dispute  had  rested  as  it 
was  immediately  after  the  bargain,  perhaps  there  might  be  ground 
for  the  objection,  and  the  case  might  fall  within  the  principle  of 
the  decision  in  Muchloxc  v.  Mangles ;  where  Heath,  J.  said,  "  A 
tradesman  often  finishes  goods  which  he  is  making  in  pursuance 
of  an  order  given  by  one  person,  and  sells  them  to  another :  if 
the  first  customer  has  other  goods  made  for  him  within  the 
stipulated  time,  he  has  no  right  to  complain  ;  he  could  not  bring 
trover  against  the  purchaser  for  the  goods  so  sold : "  although, 
if  a  case  precisely  the  same  as  Mucldow  v.  Mangles  were  to  occur 
again,  it  might  require  further  consideration.  But  the  present 
case  is  very  different  from  that :  for  here  both  the  builder  and 
purchaser  treated  the  chariot  as  finished ;  the  whole  of  the  price 
was  paid,  and  the  plaintiff  sent  for  it  several  times,  perhaps 
suspecting  the  builder's  situation.  Is  it  to  be  said  *that,  because  [  *277  ] 
he  ordered  a  seat  to  be  added,  and  afterwards  determined  upon 
selling  the  chariot,  he  is  to  be  divested  of  his  property  in  it,  even 
when  the  fact  of  his  sending  repeatedly  shews  that  he  was  desirous 
to  have  it,  whether  the  seat  were  added  or  not  ?    This  disposes 
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Carbuthebs  of  the  next  objection,  that  the  chariot  was  in  the  order  and  dis- 
Patne.  position  of  the  bankrupt,  with  the  consent  of  the  true  owner,  and 
of  the  argument,  that  the  builder  must  be  esteemed  the  true 
owner  till  actual  delivery.  The  plaintiff  was  the  true  owner  :  for 
according  to  the  decision  in  Hinde  v.  Whitehouse,*  the  property 
must  have  passed  to  him  upon  the  completion  of  the  sale,  and  it 
is  absurd  to  say  that  the  chariot  remained  in  the  possession  of 
the  builder  with  the  plaintiff's  consent,  after  he  had  sent  for  it 
six  or  seven  times.     *     *     * 

Pabk,  J. : 

I  have  no  doubt  on  the  first  and  second  points,  and  I  do  not 
say  that  I  should  agree  with  the  decision  in  Mucklow  v.  Mangles, 
if  the  case  were  to  occur  again.  But  the  present  is  very  different, 
and  falls,  in  effect,  within  the  exception  expressly  made  by 
Heath,  J. :  "If  the  thing  be  in  existence  at  the  time  of  the  order, 
the  property  of  it  passes  by  the  contract;"  here,  at  least,  upon 
the  completion  of  the  contract  by  the  payment  of  the  whole  price, 
the  thing  was  to  all  intents  in  existence.  As  to  the  second  point, 
it  would  be  a  violation  of  common  sense  to  say  that  the  chariot 
was  in  the  order  and  disposition  of  the  bankrupt  with  the  owner's 
consent,  after  he  had  sent  for  it  six  or  seven  times. 

[  278  ]  BURROUGH,  J.  : 

I  have  no  doubt  on  any  of  the  points,  but  as  the  third  is  of 
very  general  importance,  it  ought  to  receive  further  consideration. 

Gaselee,  J. : 

I  entertain  no  doubt  on  the  two  first  objections.  The  answer 
to  the  first  is,  that  the  chariot  was  finished  ;  and  as  to  the  second, 
if  this  article  be  held  to  have  been  in  the  order  and  disposition 
of  the  bankrupt,  with  the  consent  of  the  true  owner,  every  man 
who  sends  his  carriage  to  have  a  nail  driven  into  it,  will  be  liable 
to  lose  it  under  a  commission  against  the  builder. 

[The  judgment  on  the  third  point,  which  does  not  appear  to 

have  any  modern  application,  was  pronounced  on  a  subsequent 

day,  when  the  rule  was] 

Discharged. 

t  8  R.  K,  676  (7  East.  558;. 
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LORD  FALMOUTH  v.  GEORGE.  l*'2*- 

Xov.  28. 
(5  Bing.  286—294  ;  S.  C.  2  Moore  &  Payne,  457  ;  7  L.  J.  C.  P.  40.) 


Keeping  up  a  capstern  and  rope  in  a  cove  to  assist  boats  in  landing, 
and  without  which  they  could  not  safely  land  in  bad  weather :  Held,  a 
good  consideration  for  a  reasonable  toll  on  all  boats  frequenting  the 
Cove,  whether  they  used  the  capstern  or  not ;  and  the  custom  to  exact 
the  toll  held  good,  although  the  party  claiming  it  was  neither  owner  of 
the  cove  nor  lord  of  the  manor,  nor  were  his  predecessors  shewn  to  have 
been  such;  but  he  and  they  had  always  been  owners  of  the  spot  on 
which  the  capstern  stood,  and  of  an  estate  in  the  neighbourhood. 

Held  (under  the  then  existing  rule  as  to  interested  witnesses),  that 
a  fisherman  frequenting  the  cove  was  not  a  competent  witness  for  a 
party  resisting  the  toll,  also,  because  the  judgment  in  this  action  would  be 
admissible  in  evidence,  to  disprove  the  alleged  custom,  in  another  action. 

In  this  action  the  plaintiff  sought  under  a  custom  to  establish 
a  claim  to  the  second  best  fish  out  of  every  boat  load  of  fish 
landed  in  Senan  Cove  in  Cornwall. 

At  the  trial  before  Burrough,  J.,  last  Cornwall  Spring  Assizes, 
a  custom  was  proved  under  which  the  plaintiff  and  his  ancestors 
had  maintained  a  capstern  and  rope,  which  was  sometimes  used 
by  the  fishermen  to  draw  up  their  boats  to  a  place  out  of  the 
reach  of  the  tide,  in  Senan  Cove.  The  plaintiff  insisted,  and  the 
jury  found,  that  whether  the  capstern  and  rope  were  used  or  not 
the  plaintiff  was  entitled  to  the  second  best  fish  out  of  every  boat- 
load landed  in  the  Cove.  In  certain  states  of  the  tide,  and  in 
tempestuous  weather,  boats  could  not  be  drawn  up  from  the  sea 
with  safety  to  the  crews  without  the  assistance  of  the  capstern 
and  rope. 

Senan  Cove,  except  the  small  part  on  which  the  capstern  stood, 
was  the  soil  of  a  Mr.  Williams.  But  it  appeared  that  the  part 
on  which  the  capstern  stood  had  been  in  the  possession  of  the 
plaintiff  and  his  ancestors  (who  were  the  owners  of  a  farm  in 
the  neighbourhood  called  Penrose  Farm)  for  as  long  a  period  as 
the  oldest  witnesses  could  recollect,  and  that  this  part  was 
separated  from  the  rest  of  the  Cove  by  a  wall  that  surrounded 
the  capstern.  The  space  between  this  wall  and  the  sea,  over 
which  the  boats  were  drawn  by  the  capstern,  was  left  entirely 
open,  and  was  the  property  of  the  person  to  whom  the  rest  of  the 
Cove  belonged.  It  also  appeared  that  Senan  Cove  was  rendered 
a  proper  place  for  the  landing  of  boats  by  human  labour :  that 
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[  *288  ] 


*rocks  had  been  removed,  and  a  track  made  for  the  hauling  up 
boats  to  a  place  above  the  reach  of  the  tide. 

At  the  trial  it  was  proposed  to  examine  as  a  witness  for  the 
defendant,  to  disprove  the  custom,  a  person  who  admitted  that 
he  was  then  a  fisherman  frequenting  Senan  Cove.  The  learned 
Judge  rejected  this  person's  testimony. 

A  verdict  having  been  found  for  the  plaintiff, 

Bosanquet,  Serjt.  in  Easter  Term  obtained  a  rule  nisi  to  set 
it  aside,  on  the  ground  that  no  consideration  had  been  shewn  in 
support  of  the  custom,  at  least  as  against  boats  that  did  not  use 
the  capstern,  and  that  the  testimony  of  the  fisherman  ought  not 
to  haVe  been  rejected. 

Wilde,  Serjt.  shewed  cause : 

The  circumstances  of  Senan  Cove  having  been  made  by  art, 
and  of  the  owners  of  Penrose  estate  having  always  possessed  the 
soil  on  which  the  capstern  stood,  and  having  always  repaired  it, 
are  sufficient  to  raise  a  presumption  that  the  soil  of  the  whole 
Cove  formerly  belonged  to  them.  If  so,  the  toll  exacted  would 
be  a  toll  traverse,  for  which  no  consideration  need  be  shewn : 
Fitz.  N.  B.  227.  Com.  Dig.  Toll  (D).  In  Lord  Pelham  v. 
PickcrsgillJ  Ashhurst,  J.  says,  "Toll  thorough  cannot  be  sup- 
ported without  shewing  a  consideration;  but  toll  traverse  may; 
and  the  reason  is,  that  the  very  circumstance  of  passing  over  the 
soil  of  a  private  person,  where  the  public  had  no  right  before  to 
pass,  imports  a  consideration.' * 

Although  in  order  to  constitute  a  toll  traverse  the  soil  and  the 
toll  both  ought  originally  to  have  been  *in  the  same  hands,  yet 
tolls  have  been  supported  in  many  cases  where  they  have  been 
severed  from  the  ownership  of  the  land,  and  their  original  union 
could  only  be  matter  of  presumption.  Thus,  in  Richards  v. 
BcnetUl  where,  in  an  action  of  trespass,  the  lord  of  a  manor  set 
out  various  burdens  borne  by  him,  and  then  prescribed,  not  by 
reason  of  those  burdens,  but  generally  as  lord  of  the  manor,  for 
a  toll  upon  all  goods  bought  and  delivered,  or  bought  elsewhere 
and  brought  into  and  delivered  in  a  town  within  the  manor, 

t  1  R.  R.  at  p.  354  (1  T.  R.  667).        J  25  R.  R.  372  (1  B.  &  C.  223). 
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which  from  time  immemorial  had  been  parcel  of  the  manor ;  it 
was  held,  after  verdict,  that  this  was  good  as  claim  of  toll  traverse, 
although  the  burdens  set  out  did  not  constitute  a  sufficient 
consideration  for  a  toll  thorough.  It  was  also  held,  that  where 
a  legal  commencement  of  a  prescription  can  be  presumed, 
that,  after  verdict,  is  sufficient  to  support  the  claim.  Crispe  v. 
Belwood  t  is  to  the  same  effect. 

But  if  it  be  necessary  to  shew  a  consideration,  sufficient 
consideration  has  been  shewn  here.  Senan  Cove  has  been  made 
a  landing-place  by  art,  and  The  Mayor  of  Yarmouth  v.  Eaton  J 
has  decided  that  the  making  a  port  is  a  good  consideration  for 
the  exaction  of  a  toll.  Even  the  repairing  of  the  caps  tern,  which 
is  necessary  to  the  safety  of  boats  frequenting  the  Cove,  is  a 
sufficient  consideration :  Colton  v.  Smith. §  In  that  case  a  pre- 
scription as  lord  of  the  manor  for  toll  of  goods  landed  within  the 
manor,  in  consideration  of  repairing  a  wharf  within  the  manor, 
was  holden  good. 

Then,  as  to  the  rejection  of  evidence,  the  fisherman  was 
properly  excluded  because  he  frequented  Senan  Cove;  and  a 
verdict  in  favour  of  the  plaintiff  would  have  been  evidence 
against  the  witness  in  another  action  of  *the  same  custom  :  City 
of  London  v.  Clerke9t  Carpenters'  Company  v.  Hayumard,% 
Hockly  v.  Lambe,^\  Earl  of  Clanrickard  v.  Denton.H 

Bosanquet : 

Although  a  toll  traverse  may  be  taken  after  it  has  been  severed 
from  the  ownership  of  the  land  in  respect  of  which  it  originally 
accrued,  yet,  in  order  to  sustain  it,  it  must  be  proved,  and  not 
merely  presumed,  that  it  was  originally  united  with  the  land. 
A  toll  can  only  be  proved  to  be  a  toll  traverse  by  shewing  that  it 
either  is  or  has  been  united  to  the  ownership  of  the  soil ;  but  to 
presume  that  it  has  been  so  united,  merely  because  it  is  paid, 
is  to  beg  the  question  in  dispute,  and  in  effect  to  abolish  the 
distinction  between  toll  traverse  and  toll  thorough. 

In  Crispe  v.  Belwood,  Colton  v.  Smith,  Lord  Pelham  v.  Pickersgill, 
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and  Rickards  v.  Benett,  the  original  union  of  the  ownership  of  the 
land  and  tolls  was  proved  by  the  circumstance  that  the  party 
claiming  the  tolls  was  lord  of  the  manor,  in  whose  predecessors 
the  lands  of  the  manor  were  originally  vested.  "  And  it  may  be 
intended  that  all  the  lands  within  the  manor  are  demesnes  of  the 
manor,  for  so  they  were  at  first,  till  the  lord  divided  them  among 
his  tenants."! 

But  the  present  is  a  toll  thorough,  for  which  a  consideration 
must  be  shewn:  22  Ass.  58  ;  Smith  v.  Shepherd: I  and  " Courts 
are  exceeding  careful  and  jealous  of  these  claims  of  right  to  levy 
money  upon  the  subject :  these  tolls  began  and  were  established 
by  the  power  of  great  men :  "  Truman  v.  Walgham.% 

Then,   the    consideration   shewn   is  insufficient    even   if  the 
defendant  had  used  the  capstern ;  for  in  Warren  *v.  Prideaiuc, 
a  prescription  to  have  a  bushel  of  salt  of  every  ship  that  came 
laden  with  salt  within  a  certain  port,  in  consideration  of  main- 
taining the  quay  and  keeping  a  bushel  to  measure  the  salt,  was 
holden  ill ;  and  Hale,  Ch.  J.  said,  "  If  any  man  will  prescribe 
for  a  toll  upon  the  sea,  he  must  allege  a  good  consideration, 
because  by  Magna  Gharta  and  other  statutes  every  one  hath  a 
liberty  to  go  and  come  upon  the  sea  without  impediment."     But 
with  respect  to  persons  who  are  not  shewn  to  have  used  the 
capstern,   the  keeping  it   up  is  clearly  no  consideration.     In 
Haspurt  v.  Wetts,%  a  claim  of  toll  for  all  ships  passing  by  the 
plaintiff's  wharf  and  crane  was  held  unsustainable  for  want  of 
consideration.     In  The  Mayor  of  Yarmouth  v.  Eaton  the  claim  of 
toll  was  in  respect  of  corn  exported  from  the  port  of  Yarmouth, 
and  the  defendant  would  have  been  unable  to  ship  his  cargo  but 
for  the  convenience  of  the  port.    But  no  case  can  be  cited  of  a 
toll  thorough  being  sustained  where  it  has  not  been  exacted  in 
respect  of  some  benefit  to  the  party  charged ;  or  a  toll  traverse, 
where  the  soil  in  respect  of  which  the  toll  is  claimed  has  not  been 
shewn  at  some  time  to  have  belonged  to  the  owner  of  the  toll. 

Then,  the  testimony  of  the  fisherman  ought  not  to  have  been 
excluded.     The  plaintiff's  claim  is  in  respect  of  a  private  right 


t  3  Lev.  424. 
X  Moore,  574. 
§  2  Wile.  299. 


i|  1  Mod.  104. 
f  1  Mod.  47. 


VOL.  XXX. 


1828.     C.  P.     5  BING.  290—291. 


601 


accruing  to  him  by  prescription,  and  not  under  a  custom  affecting 
the  public.  If  this  witness  were  properly  excluded,  no  man 
could  ever  establish  a  prescriptive  right  of  road  by  any  witnesses 
who  had  occasion  to  use  the  track  in  question ;  and  few  or 
none  other  would  know  any  thing  about  it.  So  here  the  fisher- 
man ought  to  have  been  admitted,  if  for  no  other  reason, 
from  the  necessity  of  the  case.  It  was  impossible  for  any  one 
to  speak  to  the  usage  in  respect  of  the  capstern  but  such  as 
frequented  the  cove,  and  against  all  such  the  plaintiff  made  his 
claim. 


Lord 

Falmouth 

r. 

George. 


Best,  Ch.  J. : 

The  plaintiff  claimed  the  second  best  fish  out  of  every  boat  load 
of  fish  that  was  landed  in  Senan  Cove. 

This  claim  was  founded  on  a  custom  under  which  the  plaintiff 
and  his  ancestors  had  maintained  a  capstern  and  rope,  which 
were  sometimes  used  by  the  fishermen  to  draw  up  their  boats 
to  a  place  out  of  the  reach  of  the  tide.  The  plaintiff  insisted,  and 
the  jury  found,  that  whether  the  capstern  and  rope  were  used  or 
not,  the  plaintiff  was  entitled  to  this  toll.  In  certain  states  of 
the  tide,  and  in  tempestuous  weather,  boats  could  not  be  drawn 
up  from  the  sea  with  safety  to  the  crews  without  the  assistance 
of  the  capstern  and  rope. 

Senan  Cove,  except  the  small  part  on  which  the  capstern  stood, 
was  the  soil  of  a  Mr.  Williams.  But  it  appeared  that  the  part 
on  which  the  capstern  stood  had  been  in  the  possession  of  the 
plaintiff  and  his  ancestors  (who  were  the  owners  of  a  farm  in  the 
neighbourhood  called  Penrose  Farm,)  for  as  long  a  period  as  the 
oldest  witnesses  could  recollect,  and  that  this  part  was  separated 
from  the  rest  of  the  Cove  by  a  wall  that  surrounded  the  capstern. 
The  space  between  this  wall  and  the  sea,  over  which  the  boats 
were  drawn  by  the  capstern,  was  left  entirely  open,  and  was  the 
property  of  the  person  to  whom  the  rest  of  the  Cove  belonged. 
It  also  appeared  that  Senan  Cove  was  rendered  a  proper  place  for 
the  landing  of  boats,  by  human  labour :  that  rocks  had  been 
removed,  and  a  track  made  for  the  hauling  up  boats  to  a  place 
above  the  reach  of  the  tide. 

It  has  been  objected,  that  there  was  no  consideration  for  the 
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custom  for  taking  toll  from  the  owners  of  boats  who  did  not  make 
use  of  the  capstern  to  draw  up  their  boats  from  the  sea. 

Although  it  is  not  always  necessary  to  use  the  capstern,  yet  if 
boats  in  certain  seasons  could  not  safely  approach  this  place 
unless  they  were  certain  of  having  *the  assistance  of  the  rope  of 
the  capstern  to  draw  them  out  of  the  surf  of  the  sea,  we  think 
that  the  keeping  of  the  capstern  and  rope  ready  for  the  use  of 
fishermen  who  resort  to  this  Gove  is  a  sufficient  consideration 
for  a  toll  to  be  paid  by  them,  whether  they  actually  use  it  or  not. 
No  boats  could  put  to  sea  with  any  thing  like  safety  if  proper 
means  were  not  provided  to  draw  them  out  of  the  breakers,  in 
case  a  strong  wind  should  set  in  towards  the  land. 

Although  the  fishermen  may  not  always  use  the  capstern,  it 
is  of  advantage  to  them.  Nay,  it  is  essential  to  their  safety  that 
it  should  be  kept  ready  for  them.  The  keeping  of  a  capstern  for 
such  a  purpose  is  a  sufficient  consideration  for  a  reasonable  toll. 

There  is  no  doubt  that  the  King  may  at  this  time  establish  a 
reasonable  toll  for  the  performance  of  any  duty  that  the  public 
convenience  or  safety  requires  should  be  performed. 

The  creation  of  a  toll  is  only  a  mode  of  paying  for  a  public 
service.  The  power  of  creating  tolls  depends  upon  the  necessity 
of  the  service  and  the  reasonableness  of  the  toll  taken  for  it.  If 
the  service  be  not  of  public  advantage,  or  the  toll  be  unreason- 
able, it  cannot  be  supported.  But  it  is  impossible  to  contend 
that  this  capstern  and  rope  is  not  of  the  greatest  importance  to 
these  fishermen.  And  it  was  not  suggested,  either  at  the  trial 
or  in  the  argument  here,  that  the  toll  demanded  was  excessive  or 
unreasonable.  If  the  plaintiff  had  purchased  this  land  a  year 
ago,  had  made  a  landing  place  in  this  Cove,  had  built  a  capstern, 
provided  a  proper  rope,  and  undertaken  to  keep  the  capstern  and 
rope  in  a  proper  state  at  all  times  for  the  use  of  the  fishermen, 
it  would  have  been  a  sufficient  consideration  for  the  grant  of 
such  a  toll  by  the  Crown,  as  the  jury  have  found  was  due  to  the 
plaintiff  by  virtue  of  a  custom. 

Now  it  is  well  known  that  many  tolls  are  good  under  a  custom 
of  which  a  good  grant  could  not  be  made  at  the  present  time. 
A  custom  which  is  proved  to  have  existed  immemorially  will  be 
good,  if  it  be  of  such  a  nature  that  it  is  possible  it  can  have  had 
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a  good  beginning.  Although  it  be  such  as  to  confer  what  the 
King  cannot  now  grant,  yet,  if  it  be  not  contrary  to  reason,  it 
may  be  supported;  for  it  might  have  had  its  commencement 
from  an  act  of  the  Legislature.  Custom  is  a  local  law  which 
supersedes  the  general  law ;  and  if  the  law  give  us  the  maxim 
Consuetudo  ex  certd  causa  rationabili  privat  communem  legem,  the 
custom  on  which  the  plaintiff  rests  his  claim  appears  to  us  to  be 
reasonable  and  convenient  even  to  those  who  resist  its  establish- 
ment; advantageous  to  the  public,  by  encouraging  a  valuable 
fishery ;  and  highly  beneficial,  as  tending  to  the  preservation  of 
human  life. 

We  have,  therefore,  no  doubt  that  this  is  a  valid  custom..  In 
the  case  of  The  Earl  of  Falmouth  v.  Penrose,  t  the  validity  of  the 
custom  was  never  disputed ;  the  objection  there  taken  was,  that 
the  pleadings  were  not  applicable  to  the  case  proved. 

At  the  trial  it  was  proposed  to  examine  a  man  as  witness  for 
the  defendant  to  disprove  the  custom,  who  admitted  that  he  was 
then  a  fisherman  frequenting  Senan  Cove.  My  learned  brother 
rejected  this  person's  evidence,  and  we  are  of  opinion  that  he  wras 
not  a  competent  witness.  Although  the  declaration  did  not  set 
out  the  custom,  yet,  as  the  plaintiff  claimed  his  right  upon  a 
custom,  and  the  defence  consisted  in  a  denial  of  it,  the  judgment 
in  this  case,  with  evidence  shewing  that  the  question  at  the  trial 
was  whether  there  was  a  custom  or  not,  would  be  admissible, 
should  an  action  be  brought  against  the  witness  for  landing  fish 
in  Senan  Cove,  without  paying  the  toll. 

Wherever  customs  are  set  up,  judgments  in  causes  between 
other  parties  are  admissible  in  evidence  to  prove  or  disprove 
such  customs.  The  witness  had,  therefore,  a  direct  and  imme- 
diate interest  to  obtain  a  verdict  for  the  defendant,  as  he  might 
use  such  a  verdict  to  protect  himself,  in  case  an  action  should 
be  brought  against  him  for  non-payment  of  tolls  due  on  the 
landing  of  fish  by  himself.  This  point  is  expressly  decided  by 
the  case  of  The  Company  of  Carpenters  v.  Hayivard,  where  wit- 
nesses were  rejected  who  were  called  to  prove  they  had  worked 
as  carpenters  in  Shrewsbury,  though  not  free  of  the  company. 
Lord  Mansfield  said,  "  If  the  Company  had  failed  in  establishing 
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Lokd  the  custom,  the  witnesses  would  have  been  discharged  from 
actions  to  which  they  were  liable  for  the  breach  of  it."  We  do 
not  mean  to  say  that  an  intention  to  bring  fish  into  Senan  Cove 
immediately  after  the  cause  was  tried,  or  the  having  brought 
fish  there  without  paying  the  tolls  so  long  ago  as  that  those 
who  brought  them  were  protected  by  the  Statute  of  Limitations, 
would  render  witnesses  incompetent.  The  latter  have  no  interest, 
and  the  interest  of  the  former,  like  that  of  an  heir-at-law,  is 
future  and  contingent.  If  such  persons  were  not  competent  wit- 
nesses, few,  who  had  any  knowledge  on  the  subject,  could  be 
received,  who  could  disprove  a  toll  thorough  or  a  toll  traverse. 
We  put  the  incompetency  of  the  witness  upon  the  ground  of  his 
immediate  liability  to  an  action  in  the  event  of  the  verdict  being 
for  the  plaintiff,  and  his  being  relieved  from  that  liability  by  a 
verdict  for  the  defendant.    We  are  of  opinion  that  the  rule  for  a 

new  trial  must  be  discharged. 

Kale  discharged  accordingly. 


Jan.  24. 
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[  305  ]  p.,  who  had  hired  a  ship  and  its  tackle  of  the  plaintiff  for  three 

voyages,  at  the  end  of  the  first,  being  apprehensive  of  a  seizure  under 
♦  the  process  of  an  Admiralty  Court,  placed  the  cables  and  anchors  on  the 

defendant's  wharf,  alongside  of  which  the  ship  lay.  The  ship  was  then 
seized  for  seamen's  wages  and  a  debt  on  bottomry,  and  shortly  after- 
wards was  sold  under  Admiralty  process,  without  the  anchors  and  cables. 

Two  days  before  the  sale,  the  plaintiff  demanded  of  the  defendant  the 
anchors  and  cables  on  his  wharf,  which  the  defendant,  holding  them 
from  F.,  refused  to  give  up : 

Held,  that  on  this  demand,  previous  to  the  sale,  the  plaintiff  could 
not  sue  the  defendant  for  the  anchors  and  cables  in  trover,  although 
they  had  not  been  removed  out  of  the  ship  in  the  ordinary  course  of 
business :  Held,  also,  that  the  removal  of  them  from  the  ship  to  the 
wharf,  whereby  they  escaped  the  Admiralty  sale,  was  no  injury  to  the 
plaintiff's  reversionary  interest. 

The  plaintiff,  a  ship-owner,  who  had  let  out  his  ship  on  a 
charter-party,  declared  upon  an  alleged  injury  to  his  reversionary 
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interest  in  the  ship  and  its  tackle.     He  also  added  a  count  in     Ferguson 
trover  for  anchors  and  cables.  Cristall. 

At  the  trial  before  Best,  Ch.  J.,  London  sittings  after  Trinity 
Term,  it  appeared  that  Fraser,  Living,  &  Co.  had  chartered  the 
plaintiff's  ship  for  three  voyages  :  that  upon  her  return  home 
at  the  end  of  the  first  voyage,  the  charterers  with  considerable 
speed  removed  the  anchors  and  cables  from  the  ship  to  the 
defendant's  wharf  alongside :  that  very  soon  after  this  had  been 
done,  on  the  8th  of  December,  1827,  the  ship  was  arrested  under 
an  Admiralty  warrant,  by  the  holder  of  a  bottomry  bond,  given 
by  the  charterer's  captain  for  the  equipment  and  outfit  of  the 
ship,  and  also  for  provisions,  which  latter,  with  the  pay  of  the 
crew,  the  charterers  were  bound  under  the  charter-party  to 
provide. 

Subsequently  to  December  other  warrants  were  lodged  against 
the  ship,  for  the  pay  of  the  crew,  &c.  to  the  amount  of  2,100Z. 
more.  A  decree  of  sale  was  given  the  21st  of  March,  and  the 
ship  was  sold  on  the  1st  of  April,  1828. 

On  the  28th  of  March,  1828,  the  plaintiff  demanded  the 
anchors  and  cables  of  the  defendants,  who  refused  to  give  them 
up,  alleging  that  they  did  not  know  the  plaintiff  in  the  business. 

It  was  contended  that  the  anchors  and  cables  had  been  [  306  J 
improperly  removed  from  the  ship  to  avoid  the  Admiralty  pro- 
cess :  that  if  they  had  remained  on  board,  and  had  been  seized 
and  sold  with  the  ship,  a  surplus  would  have  remained  upon 
the  sale,  after  satisfying  the  Admiralty  demands,  and  that  the 
plaintiff's  reversionary  interest  expectant  on  the  determination  • 

of  the  term  granted  by  the  charter-party  was  injured  to  the 
extent  of  that  surplus:  or  that  at  all  events,  by  the  improper 
removal  of  the  anchors  and  cables  from  the  ship,  the  right  to  the 
possession  of  them  re-vested  in  the  plaintiff  sufficiently  to  support 
his  count  in  trover. 

To  this  it  was  answered,  that  the  charterers  had  in  the  ordinary 
course  of  business  a  right  to*  remove  the  anchors  aad  cables  from 
the  ship  to  the  wharf:  that  it  was  not  easy  to  see  how  the 
plaintiff's  reversionary  interest  was  injured  by  the  anchors  and 
cables  not  having  been  seized  and  sold :  and  that  according  to 
the  terms  of  the  charter-party  he  could  have  no  right  to  the 
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Febouson  possession  of  them  till  the  expiration  of  the  three  voyages,  so 
Cribtall.  that  there  was  no  evidence  to  support  the  count  in  trover: 
Gordon  v.  Harper  A 

The  learned  Chief  Justice  left  it  to  the  jury  to  consider,  first, 
whether  the  anchors  and  cables  had  been  taken  out  of  the  vessel 
for  a  legitimate  purpose,  or  to  avoid  the  process  of  the  Court  of 
Admiralty  ?  and, 

Secondly,  if  so,  whether  the  plaintiff  had  sustained  any  injury  ? 

The  jury  found  that  the  anchors  and  cables  had  not  been 
removed  in  the  ordinary  course  of  business,  and  that  the  plaintiff 
had  been  injured  to  the  extent  of  244Z.  15s.,  the  value  of  the 
anchors  and  cables,  for  which  sum  they  give  their  verdict. 

Wilde,  Serjt.  on  the  arguments  urged  for  the  defendants  at 

[  *307  ]       the  trial,  obtained  a  rule  nisi  to  set  aside  this  *verdict  and  enter 

a  nonsuit  instead :  he  referred  to  Jackson  v.  Pesked,  \  to  shew 

that  to  entitle  a  party  to  recover  for  an  injury  to  the  reversion, 

the  injury  must  be  of  a  permanent  nature. 

Merewether,  Serjt.  now  shewed  cause  : 

He  put  the  injury  to  the  reversion  on  the  same  ground  as  at 
the  trial ;  and  to  shew  that  the  plaintiff  could  support  the  count 
in  trover,  he  cited  Loeschman  v.  Machin9§  where  the  hirer  of  a 
piano,  who  sent  it  to  an  auctioneer  to  be  sold,  was  holden  to 
be  guilty  of  a  conversion ;  as  also  an  auctioneer  who  refused 
to  deliver  it  up  unless  expenses  incurred  were  first  paid. 

Best,  Ch.  J. : 

I  was  clearly  of  opinion  at  the  trial  that  the  count  in  trover 
could  not  be  supported,  and  am  still  of  the  same  opinion.  Trover 
will  not  lie  for  the  plaintiff,  because,  according  to  the  principle 
laid  down  in  Gordon  v.  Harper,  he  had  no  right  to  the  possession 
of  the  goods  till  the  period  for  which  he  had  let  them,  under  the 
charter-party,  expired.  It  has  been  contended,  indeed,  that  his 
right  to  the  possession  of  them  reverted  upon  their  being 
removed  from  the  ship  with  which  they  were  let;  and  I  agree 

t  4  R.  R.  369  (7  T.  R.  9).  §  20  R.  R.  687  (2  Stark.  311). 

t  14  R.  R.  417  (1  M.  &  S.  234). 
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that  this  might  have  been  so,  if  the  removal,  as  in  the  case  of     Febguson 

Loeschman  v.  Machin,  had  been  a  wrongful  removal :  but  here,     cristall. 

though  not  removed  in  the  ordinary  course  of  business,  they  were 

placed  on  the  defendant's  wharf  ready  for  the  use  of  the  ship. 

So  likewise,  had  they  been  demanded  subsequently  to  the  sale  of 

the  ship,  the  plaintiff  might,  perhaps,  have  sued  in  trover  ;  but 

they  were  demanded  two  days  before  the  sale,  and  at  that  time  it 

was  not  certain  that  Fraser  and  Living  might  not  require  them 

again  for  the  use  of  the  ship.     Till  the  sale  of  the  ship,  at  least, 

the  defendants,  who  *had  received  the  goods  from  those  who  had       [  *308  ] 

a  right  to  the  possession,  could  not  be  esteemed  wrongdoers  in 

retaining  them  for  the  only  persons  they  knew  in  the  business. 

With  respect  to  the  alleged  injury  to  the  reversion,  if  the  jury 
had  found  that  the  goods  had  been  injured,  there  might  have 
been  some  ground  for  the  action ;  but  the  mere  removal  of  them 
was  not  such  an  injury  as  to  entitle  the  plaintiff  to  sue  in  that 
respect.     The  rule  for  a  nonsuit  must  be  made  absolute. 

Burrough,  J.  :t 

There  is  no  evidence  of  any  conversion  by  the  defendants  after 
the  sale  of  the  ship,  before  which  the  plaintiff  was  not  entitled  to 
the  possession,  so  that  the  count  in  trover  falls  to  the  ground. 
Nor  was  there  any  such  injury  to  the  plaintiff's  reversion  as  to 
give  him  a  right  to  sue  for  damages. 

Gaselee,  J. : 

It  is  clear  no  action  lies  for  the  supposed  injury  to  the  plaintiff's 
reversion ;  and,  with  respect  to  the  count  in  trover,  this  case 
differs  essentially  from  that  of  Loeschman  v,  Machin ;  because 
there  the  defendant,  an  auctioneer,  received  the  goods  for  an 
improper  purpose,  and  made  himself  a  party  by  insisting  on 
retaining  them  until  his  expenses  were  paid.  Here,  when  the 
goods  were  delivered  to  the  defendants,  Fraser  and  Living  had 
the  entire  control  over  them;  so  that,  unless  it  could  be  shewn 
that  they  had  improper  intentions  as  against  the  plaintiff, 
their  right  to  place  them  with  the  defendants  could  not  be 
disputed.     If  Fraser  and  Living  had  paid   the  demand  in  the 

t  Park,  J.  was  absent,  being  unwell. 
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Kebgcson    Admiralty  Court,  as  they  might  have  done,  the  goods  were  theirs 

cristall.     tor  the  time  mentioned  in  the  charter-party.     At  all  events  the 

plaintiff  had   no  title  to  the  possession   of  them  till  the  ship 

was  sold. 

Rule  absolute. 


jl™\K  WILLIAMS  v.  PROTHEROE. 

,  {6  Bing.  309—314  ;  S.  C.  2  Moore  &  Payne,  779;  3  Young  &  Jervis.  129.; 

Exchequer 

Chamber.  An  agreement  between  the  seller  and  purchaser  of  an  estate,  that  the 

j"  809  ]  purchaser,  bearing  the  expense  of  certain  suits  commenced  by  the  seller 

against  an  occupier  for  arrears  of  rent,  should  hare  the  rent  to  be  go 
recovered,  and  any  sum  that  could  be  recovered  for  dilapidations,  and 
that  the  purchaser,  bearing  the  expenses,  might  use  the  seller's  name 
in  actions  he  might  think  fit  to  commence  against  the  occupier  for 
arrears  of  rent  or  dilapidations,  is  not  void,  as  savouring  of  champerty. 

Error  from  the  Court  of  King's  Bench.  The  declaration 
stated  that,  whereas  on  the  14th  day  of  December,  in  the  year 
1828,  at  Chepstow,  in  the  county  of  Monmouth,  by  a  certain 
agreement  then  and  there  made  between  the  said  Edmund 
Williams,  the  defendant,  of  the  one  part,  and  the  said  Thomas 
Protheroe,  the  plaintiff,  of  the  other  part,  the  date  whereof  was 
the  day  and  year  aforesaid,  the  said  Edmund  for  himself,  his 
heirs,  executors,  and  administrators,  in  consideration  of  the  sum 
of  1,800Z.  to  be  paid  to  him  or  them,  on  the  2nd  day  of  February 
then  next  ensuing  the  date  thereof,  by  the  said  Thomas,  did 
thereby  agree  with  the  said  Thomas,  his  heirs  and  assigns,  to 
sell  and  convey  to  him  the  said  Thomas,  his  heirs  and  assigns 
for  ever,  on  the  said  2nd  day  of  February  then  next,  a  certain 
freehold  messuage  or  dwelling-house,  and  certain  customary 
messuages,  lands,  &c.  in  the  said  agreement  particularly  men- 
tioned and  described,  and  the  said  Thomas  for  himself,  his  heirs, 
executors,  and  administrators,  did  thereby  agree  with  the  said 
Edmund,  his  heirs,  executors,  and  administrators,  to  purchase 
the  said  freehold  and  customary  messuages,  lands,  and  heredita- 
ments thereinbefore  mentioned  and  described,  and  to  pay  the  said 
Edmund,  his  executors  and  administrators,  for  the  same,  the 
sum  of  1,800Z.  on   the   said   2nd   day  of  February  then   next, 
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on  having  the  same  conveyed  and  surrendered  to  him  the  said  Williams 
Thomas,  his  heirs  and  assigns,  by  the  said  Edmund  or  his  heirs,  protheboe. 
— and  it  was  further  agreed  that  the  *said  Thomas  should  bear  [  *3io  ] 
all  the  expense,  costs,  and  charges  of  the  conveyance  and 
surrender  to  him  of  the  said  freehold  and  customary  heredita- 
ments and  premises,  and  of  any  fines,  recoveries,  or  other 
assurances,  necessary  to  convey  and  surrender  the  same  respect- 
ively, and  it  was  further  agreed  by  and  between  the  said  parties 
thereto,  that  the  said  Edmund,  his  heirs,  executors,  and  adminis- 
trators, should  receive  the  rents  and  pay  all  outgoings,  in  respect 
of  the  said  freehold  hereditaments,  up  to  the  said  2nd  day  of 
February  then  next ;  and,  after  reciting  that  proceedings,  both  at 
law  and  in  equity,  were  then  pending  between  the  said  Edmund 
and  Sir  Henry  Protheroe,  in  which  proceedings  at  law  the  said 
Edmund  was  plaintiff,  and  sought  to  recover  from  the  said 
Sir  H.  Protheroe  six  years'  rent,  at  SOL  per  annum,  due  the 
2nd  day  of  February  then  last,  for  and  in  respect  of  the  said 
customary  hereditaments  and  premises,  under  and  by  virtue  of 
a  certain  agreement  made  between  the  said  Edmund  and  the 
said  Sir  H.  Protheroe,  it  was  by  the  said  agreement  further  ' 
agreed  and  declared  by  and  between  the  said  parties  thereto, 
that  the  said  Thomas,  his  heirs,  executors,  and  adminis- 
trators, should  have  and  receive  the  said  arrears  of  rent  so 
claimed  to  be  due  from  the  said  Sir  H.  Protheroe,  for  his  and 
their  own  use  and  benefit,  and  also  the  said  rent  due  from  the 
said  Sir  H.  Protheroe,  or  to  become  due  for  the  current  year, 
ending  on  the  2nd  day  of  February  then  next ;  and,  also,  that  the 
said  Thomas,  his  heirs,  executors,  and  administrators,  should 
have  and  be  entitled  to  all  sums  of  money  that  could  be 
recovered  from  the  said  Sir  H.  Protheroe,  for  and  in  respect  of 
dilapidations  and  wants  of  repair  of  and  in  the  said  customary 
hereditaments  and  premises  ;  and  it  was  thereby  further  agreed, 
that  the  said  Thomas,  his  heirs,  executors,  and  administrators, 
should  be  at  full  liberty  to  use  the  name  or  names  of  the  said 
Edmund,  his  heirs,  executors,  and  administrators,  in  the  pro- 
ceedings *at  law  and  in  equity  then  pending  between  the  said  [  *3ii  ] 
Edmund  and  the  said  Sir  H.  Protheroe ;  and,  also,  in  any  other 
action  or  actions,  suit  or  suits,  which  he,  the  said  Thomas,  his 
r.r. — vol.  xxx.  89 
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Williams  heirs,  executors,  and  administrators,  should  think  proper  to 
Pbotheboe.  commence  and  prosecute  against  the  said  Sir  H.  Protheroe  for 
the  recovery  of  the  said  arrears  of  rent,  or  of  the  current  year's 
rent,  or  for  dilapidations,  or  wants  of  repair  of  and  in  the  said 
customary  hereditaments  and  premises;  and  it  was  thereby 
further  agreed,  that  the  said  Thomas  should  bear,  pay,  and 
discharge  the  costs  of  the  said  Edmund  in  the  proceedings  then 
pending,  and  indemnify  him,  the  said  Edmund,  his  heirs, 
executors,  and  administrators,  of,  from,  and  against  all  costs  and 
charges  of  any  future  proceedings  that  might  be  had  by  the  said 
Thomas,  in  the  name  of  the  said  Edmund,  his  heirs,  executors, 
and  administrators,  against  the  said  Sir  H.  Protheroe ;  as  by  the 
said  agreement,  reference  being  thereunto  had,  fully  appears ; 
and  the  said  agreement  being  made  as  aforesaid,  afterwards,  to 
wit,  on,  &c,  at.  &c,  it  was,  at  the  special  instance  and  request  of 
the  said  Edmund,  agreed  by  and  between  the  said  Thomas  and 
the  said  Edmund,  that  the  price  or  money  to  be  paid  by  the  said 
Thomas  to  the  said  Edmund  for  the  said  freehold  estate  and 
tenement  in  the  said  articles  of  agreement  first  mentioned, 
should  be  a  certain  sum  of  money,  to  wit,  the  sum  of  5001. ,  part 
of  the  said  sum  of  1,8002.,  and  that  the  price  or  sum  to  be  paid 
by  the  said  Thomas  to  the  said  Edmund,  for  the  said  customary 
tenements  and  premises  in  the  said  agreement  also  mentioned, 
should  be  the  residue  of  the  said  sum  of  1,8002.,  to  wit,  the  sum 
of  800?.,  subject  to  the  terms  in  the  said  agreement  specified ; 
and  thereupon,  afterwards,  to  wit,  on,  &c,  at,  &c,  in  considera- 
tion thereof,  and  that  the  said  Thomas,  at  the  like  special 
instance  and  request  of  the  said  Edmund,  had  then  and  there 
undertaken  and  faithfully  promised  the  said  Edmund,  to  perform 
[  *si2  ]  and  fulfil  all  things  in  the  said  agreement  contained,  on  his,  *the 
said  Thomas's,  part  to  be  performed  and  fulfilled  as  such  pur- 
chaser as  aforesaid,  he,  the  said  Edmund,  undertook,  and  then 
and  there  faithfully  promised  the  said  Thomas,  to  perform  and 
fulfil  all  things  in  the  said  agreement  contained,  on  his,  the  said 
Edmund's,  part  and  behalf  to  be  performed  and  fulfilled  as  such 
vendor  as  aforesaid ;  and  although  the  said  Edmund,  in  part 
performance  of  the  said  agreement,  and  of  his  said  promise  and 
undertaking,  did  afterwards,  to  wit,  on,  &c,  at    <&c,  sell  and 


vol.  xxx/         1829.     C.  P.     5  BING.  812—318.  611 


convey  the  said  freehold  tenements  and  premises  in  the  said  Williams 
agreement  first  mentioned  to  the  said  Thomas,  and  his  heirs  and  pbotheroe. 
assigns,  at  and  for  the  said  sum  of  500/.,  and  the  said  Thomas 
then  and  there  paid  the  sum  of  500Z.  to  the  said  Edmund,  upon 
the  terms  aforesaid;  and  although  the  said  Thomas  was  after- 
wards, to  wit,  on,  &c,  and  from  thence  hitherto  ready  and  willing 
to  accept,  receive,  and  take  of  and  from  the  said  Edmund,  a 
surrender  to  him,  the  said  Thomas,  of  the  said  customary 
tenements  and  premises  in  the  said  agreement  mentioned,  at  and 
for  the  said  sum  of  800Z.,  upon  the  terms  aforesaid,  and  to  bear 
all  the  expenses,  costs,  and  charges  of  such  surrender,  and  all 
necessary  assurances  in  that  behalf,  and  to  pay  the  said  sum  of 
800/.,  and  complete  the  said  purchase  on  his  part  and  behalf  in 
all  respects  upon  the  terms  aforesaid,  to  wit,  at,  &c. ;  and  although 
the  said  Thomas  afterwards,  to  wit,  on,  &c,  and  often  times 
afterwards,  offered  to  the  said  Edmund  to  complete  the  said 
purchase  of  the  said  customary  tenements  and  premises,  with 
the  appurtenances,  upon  the  terms  aforesaid,  and  requested  the 
said  Edmund  to  sell  and  surrender  to  him,  the  said  Thomas, 
the  said  customary  tenements  and  premises,  upon  the  terms 
aforesaid,  to  wit,  at,  &c,  yet  the  said  Edmund,  not  regarding 
the  said  agreement,  nor  his  said  promise  and  undertaking,  but 
contriving,  &c,  did  not,  nor  would,  on  the  said  2nd  day  of 
February,  in  the  year  last  aforesaid,  or  at  any  other  time, 
surrender  *or  convey  to  the  said  Thomas  the  said  customary  [  *313  1 
tenements  and  premises  in  the  said  agreement  in  that  behalf 
mentioned,  or  any  part  thereof,  upon  the  terms  aforesaid,  but 
the  said  Edmund  wrongfully  neglected  and  refused  ever  to 
.surrender  the  said  customary  tenements  and  premises  to  the  said 
Thomas,  according  to  the  said  agreement,  and  wrongfully  dis- 
charged the  said  Thomas  from  any  further  performance  by  him 
of  the  said  agreement  on  his  part,  contrary  to  the  agreement, 
and  the  said  promise  and  undertaking  of  the  said  Edmund,  to 
wit,  at,  &c. 

Then  followed  a  statement  of  special  damage. 

There  were  several  other  counts.  A  general  verdict  was  given 
for  the  plaintiff  below,  upon  which  final  judgment  was  entered 
.up,  without  opposition  in  the  Court  below. 

89—2 
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Williamb  Cunvood  for  the  plaintiff  in  error : 

r. 

Pbothebob.  The  first  count  discloses  an  illegal  agreement,  and  the  verdict 
and  damages  being  general,  the  judgment  below  cannot  stand: 
Holt  v.  Schole field.* 

The  agreement  presents  a  clear  case  of  champerty.  The  statute 
of  8  Edw.  I.  c.  25,  against  champerty  enacts,  that  "  No  officer  of 
the  King  by  himself,  nor  by  other,  shall  maintain  pleas,  suit,  or 
matters  depending  in  the  King's  Courts,  for  lands,  tenements,  or 
other  things  for  to  have  part  thereof,  or  other  profit,  by  covenant 
made ;  and  he  that  so  doth  shall  be  punished  at  the  King's 
pleasure." 

The  subsequent  statute  of  28  Edw.  III.  c.  11,  is  as  follows :  "  And 
further,  because  the  King  hath  heretofore  ordained  by  statute 
that  none  of  his  officers  shall  take  any  plea  or  champerty,  and 
by  that  statute  other  than  officers  were  not  bounden  before  this 
time,  the  King  willeth  that  no  officer  nor  any  other,  for  to  have 
part  of  the  thing  in  plea,  shall  take  upon  him  any  businesses 
[  *3i4  ]  that  are  in  suit ;  nor  *none  upon  any  such  covenant  shall  give 
up  his  right  to  another :  and  if  any  so  do,  and  he  be  attainted 
thereof,  the  taker  shall  forfeit  unto  the  King  so  much  of  his  lands 
or  goods  as  doth  amount  to  the  value  of  the  part  that  he  hath 
purchased  by  such  undertaking:  and  for  such  attainder  who- 
soever will  shall  be  received  to  sue  for  the  King  before  the  justices, 
before  whom  the  plea  shall  have  been ;  and  the  judgment  shall 
be  given  by  them.  But  it  is  not  to  be  under  stood  hereby  that 
one  may  not  have  counsel  of  pleaders  or  of  learned  men  (for  his 
fee),  or  of  his  relations  or  neighbours." 

Although  the  first  of  these  statutes  applies  in  terms  to  the 
King's  officers  only,  yet  it  is  extended  by  the  second :  both  shew 
the  sense  of  the  Legislature  with  regard  to  the  offences  of  main- 
tenance and  champerty,  and  have  never  in  application  been 
considered  as  limited  to  the  King's  officers. 

Then,  champerty  is  an  offence  punishable  at  common  law,  and 
an  agreement  which  stipulates  for  the  commission  of  an  offence 
cannot  be  supported. 

In  Chesman  v.  Nainlry  \  it  was  expressly  holden,  that  "  if  a 
bond  is  given  with  condition  to  do  a  thing  against  an  Act  of 

t3LE.  318  (6  T.  R.  691).  \  2  Ld.  Baym.  1459. 
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Parliament,  and  also  to  pay  a  just  debt,  the  whole  bond  will  be     Williams 
void:"  Norton  v.  Simm$;\  1  Wms.  Saund.  66  a,  n.  (1).     Here    pbotheeoe. 
the  stipulation  that  the  plaintiff  below  shall  purchase  the  suit 
commenced  by  the  defendant  below  goes  to  the  whole  agreement, 
and  renders  it  void. 

The  Court  stopped  the  counsel  for  the  defendant  in  error,  and 
holding  that  there  was  no  champerty  in  an  agreement  to  enable 
the  bond  fide  purchaser  of  an  estate  to  recover  for  rent  due,  or 
injuries  done  to  it  previously  to  the  purchase,  more  especially 
where  such  purchaser  was  not  an  officer  of  the  King,  the  judg- 
ment of  the  Court  below  was 

Affirmed. 


AENOLD,  Clerk,  and  Others,  v.  The  BISHOP  of  BATH        W29l 
and  WELLS,  LEEVES,  and  DAVIES.J  F— 

(5  Bing.  316—326 ;  S.  C.  2  Moore  &  Payne*  559 ;  7  L.  J.  C.  P.  120.)  t  316  3 

1.  A  Bishop's  register  is  evidence  of  the  facts  stated  in  it. 

2.  An  allegation  of  a  custom  in  parishioners  to  elect  a  curate  is  not 
supported  by  proof  of  such  a  custom  in  parishioners  paying  church  rates. 

3.  Semble,  an  ecclesiastical  custom  (which  is  not  immemorial)  will 
not,  though  acted  on  for  a  long  time,  deprive  a  rector  of  his  common 
law  right  to  appoint  his  curate. 

Qi'AJiE  impedit.  The  first  count  of  the  declaration  stated, 
that  from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, there  had  been  and  was  a  certain  *chapel  with  the  cure  of  [  '317  ] 
souls,  which,  during  all  that  time,  when  full,  had  been  and  of 
right  ought  to  have  been,  and  still  of  right  ought  to  be,  served  by 
a  curate  thereof,  that  is  to  say,  the  chapel  of  Burrington,  situate 
in  the  county  of  Somerset,  and  which,  during  all  the  time  afore- 
said, had  been  and  still  was  annexed  to  the  parish  of  Wrington  in 
the  same  county;  that  from  time  whereof  the  memory  of  man 
was  not  to  the  contrary,  there  had  been  and  now  was,  and  still  of 
right  ought  to  be,  a  certain  ancient  and  laudable  custom  used 

t  Ilob.  14.  L.  J.  Ch.  80,  97,  a  case  where  the 

\  Cited  and  distinguished  by  Lord  document  in  question  was  regarded 

Blackburn    in    Sturla   v.    Freccia  as  a  private  and  confidential  report. 

(H.  L.  1880)  5  App.  Cas.  623,  646,  50  — R.  C. 
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Arnold  and  approved  of  within  the  said  chapel,  that  is  to  say,  that  when 
The  Bishop  and  bo  often  as  the  said  chapel  had  become  and  been,  or  should 
°F  \v^a!Lf >D  ^ecome  and  be  vacant,  and  upon  every  such  vacancy  happening, 
it  had  been,  and  should  and  might  be  lawful  for  the  several 
persons  being  then  respectively  parishioners  of  the  same  chapel, 
or  the  majority  of  them  in  vestry  assembled,  due  notice  having 
been  publicly  given  in  the  said  chapel  during  or  immediately 
after  the  performance  of  divine  service  there,  of  the  day  and  time 
appointed  for  holding  and  assembling  such  vestry,  to  elect  and 
nominate  a  clerk  in  holy  orders  to  be  curate  of  and  for  the  said 
chapel  of  Burrington,  and  to  present  him  to  the  person  who  for 
the  time  being  should  or  might  be  rector  of  the  said  parish  of 
Wrington,  for  his  approbation,  in  order  that  the  said  rector,  if  he 
found  or  finds  the  Baid  clerk  so  elected  and  nominated  a  proper 
person  to  have  and  serve  the  said  cure,  might  and  should  approve, 
and  (after  he  should  have  taken  an  oath  of  obedience  to  him  the 
said  rector  for  the  time  being,  and  his  successors,)  admit  the  said 
clerk  to  the  said  cure,  and  present  him  to  the  Bishop  of  the 
diocese  within  which  the  said  chapel  was  situated,  for  him,  if 
found  by  the  said  Bishop  to  be  a  fit  and  proper  person  to  have 
and  serve  the  said  cure,  to  be  licensed  by  him  the  said  Bishop  to 
serve  the  same ;  that,  in  pursuance  of  the  said  custom,  theretofore, 
[  »3i8  ]  and  on  the  said  chapel  *becoming  and  being  void  by  the  death 
of  one  George  Inman,  clerk,  then  formerly  incumbent  thereof, 
to  wit,  on  the  9th  day  of  March,  in  the  year  of  our  Lord  1795, 
to  wit,  at  the  chapel  aforesaid,  in  the  county  aforesaid,  certain 
persons  then  respectively  being  parishioners  of,  and  being  then 
and  there  the  majority  of  the  parishioners  of  the  said  chapel,  and 
then  and  there  in  vestry  duly  assembled,  pursuant  to  such  notice 
as  in  that  behalf  aforesaid  before  that  time,  to  wit,  on,  &c.  at,  &c. 
duly  given,  did  then  and  there  elect  and  nominate  one  Sydenham 
Teast  Wylde,  then  and  there  being  a  clerk  in  holy  orders,  and  a 
proper  person  to  have  and  serve  the  said  cure,  to  be  curate  of  and 
for  the  said  chapel,  and  did  then  and  there  present  him  to  the 
defendant,  William  Leeves,  who  then  and  there  was  and  still  is 
rector  of  the  said  parish  of  Wrington,  according  to  the  said 
custom,  and  that  the  defendant,  William  Leeves,  did  then  and 
there  approve  the  said  Sydenham  Teast  Wylde,  and  did,  after 
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the  said  Sydenham  Teast  Wylde  had  taken  such  oath  in  that  Arnold 
behalf  as  aforesaid,  then  and  there  admit  the  said  Sydenham  the  Bi8Hop 
Teast  Wylde  to  the  said  chapel,  and  did  then  and  there  present  0P  ^TL^ND 
and  nominate  the  said  Sydenham  Teast  Wylde  to  the  then 
Bishop  of  Bath  and  Wells,  (the  said  chapel  being  then  and  there 
within  the  diocese  of  the  said  Bishop,)  to  be  by  him  licensed  to 
serve  the  said  cure,  and  the  said  Sydenham  Teast  Wylde  was 
afterwards,  to  wit,  on,  &c.  at,  &c.  duly  licensed  by  the  said 
Bishop  to  serve  the  same  accordingly ;  that  afterwards,  to  wit, 
on  the  12th  of  May,  in  the  year  1826,  the  said  chapel  of 
Burrington  became  void  by  the  death  of  the  said  Sydenham 
Teast  Wylde,  and  yet  was  void ;  and  by  virtue  of  the  premises 
and  of  the  said  custom,  it  then  and  there  belonged  to  the  then 
parishioners  of  the  said  chapel  so  in  vestry  assembled,  such 
notice  having  been  given  in  that  behalf  as  aforesaid,  or  the 
majority  of  *them,  to  elect  and  nominate  a  clerk  in  holy  orders,  •  [  *319  ] 
being  a  proper  person  to  have  and  serve  the  said  cure  as  curate 
of  the  said  chapel ;  that  afterwards,  to  wit,  on  the  14th  June,  in 
the  year  1826,  to  wit,  at  the  chapel  aforesaid,  in  the  county  afore- 
said, the  plaintiffs,  being  then  and  there  a  majority  of  the 
parishioners  of  the  said  chapel,  duly  assembled  in  vestry  (due 
notice  having  been  previously,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  the  chapel  aforesaid,  publicly  given  in  the  said 
chapel  during  or  immediately  after  divine  service  thereof,  of  the 
day  and  time  appointed  for  holding  and  assembling  such  vestry), 
to  elect  and  appoint  a  clerk  in  holy  orders  curate  of  the  said 
chapel;  whereupon  the  plaintiffs  being  and  constituting  the 
majority  of  the  then  parishioners  of  the  said  chapel  so  assembled 
in  vestry  as  aforesaid,  then  and  there  elected  and  nominated 
James  William  Arnold  to  be  curate  of  the  said  chapel,  he  the 
said  James  William  Arnold  being  then  and  there  a  clerk  in  holy 
orders,  and  then  and  there  a  fit  and  proper  person  to  have  and 
serve  the  said  cure ;  whereupon  and  by  virtue  of  such  election 
and  nomination  at  such  vestry  so  assembled  as  aforesaid,  it 
belonged  to  the  plaintiffs  to  present  the  said  James  William 
Arnold  to  the  defendant  William  Leeves,  so  being  such  rector  as 
aforesaid,  for  the  approbation  of  him  the  said  defendant  William 
Leeves,  as  a  fit  and  proper  person  to  have  and  serve  the  said 
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Arnold      cure,  so  that  he  should  and  might,  after  he  should  have  taken 
The  Bishop   such  oath  as  aforesaid,  be  by  the  said  defendant  William  Leeves 
°FWell^ND  Emitted  *°  the  ^d  cure,  and  presented  to  the  said  Bishop  of 
the  said  diocese,  in  order  that  he  the  said  James  William  Arnold, 
if  he  should  be  found  by  the  said  Bishop  to  be  a  fit  and  proper 
person  to  have  and  serve  the  said  cure,  might  be  licensed  by  the 
said  Bishop  to  serve  the   same ;  but  the  defendants  unjustly 
hindered  them  the  plaintiffs. 
[  320  ]  The  second  count  alleged  a  right  in  the  parishioners  of  the 

chapel  to  elect  and  nominate  a  curate  under  a  lost  Act  of  Parlia- 
ment of  11  Hen.  VII. 

The  defendants  Leeves  and  Davies  pleaded  to  the  first  count, 
that  the  chapel  was  part  and  parcel  of  the  rectory  of  Wrington  ; 
that  it  belonged  to  the  rector  to  appoint  the  curate;  that 
Leeves,  in  right  of  his  rectory,  appointed  S.  T.  Wylde  in  1795, 
and  that  on  the  12th  of  May,  1826,  Leeves,  in  the  same  right, 
appointed  the  defendant  Davies,  and  presented  him  to  the 
Bishop  ;  and  concluded  by  traversing  the  custom  set  out  by  the 
plaintiffs. 

In  the  plea  to  the  second  count,  they  set  up  the  same  title,  and 
traversed  the  Act  of  Parliament. 

In  a  third  plea  to  both  counts,  they  traversed  the  election  by 
the  plaintiffs. 

The  Bishop  disclaimed  any  thing  in  the  chapel,  except  to 
license  the  ministers. 

Issue  was  joined  on  the  above  traverses. 

At  the  trial  before  Littledale,  J.,  Somersetshire  Summer  Assizes, 
1828,  the  plaintiffs  produced,  in  support  of  their  claim,  the 
following  documentary  evidence : 

1st.  An  entry  in  a  book  found  in  the  registry  of  the  Bishop  of 
Bath  and  Wells,  entitled, 

"  Registrum  instrumentorum  clericorum  exhibit,  in  visitacoe 
trienniali  Epali  Bathon.  et  Wellen.  in  anno  1606. 

"  Burrinoton. 

"  Johannes  Tristram  clicus  ordinat.  presbiter  per  Dum  Willum 

Cestren.   Epum   8  Aprilis   1576,   admiss.   ad  cura  animar.  in 

ecclia  ibm.  per  Dum  Ricardum  Forster,  clicu  nup.  rectorem  de 

Wrington  juxta  consuetud.  &c.  27  Septembris  1591.     Licentiat.  ad 
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concionand.  per  Dum  Thoma  imp.  Bathon.  et  Wellen.  Epum      Arnold 

•r. 

7  Januar.  1588."  TheBibhop 

2ndly.  The  following  extract  from  the  parliamentary  survey  of  op  wlsl^s^0 
1649:— 

"  Parish  of  Berrington.     There  is  in  it  a  church  or  chapel,       [ 321  ] 
being,  as  we  conceive,  a  donative,  worth,  per  annum,  about  three 
and  forty  pounds. 

"  The  minister  there  hath  usually  been  elected  by  the  parish- 
ioners of  Berrington,  and  approved  of  by  the  rector  of  Wrington. 
The  tithes  of  corn,  hay,  wood,  and  teazles,  payable  out  of  the 
parish  of  Berrington  to  the  parish  of  Wrington,  are  worth,  per 
annum,  22Z." 

Srdly .  The  instrument  of  the  rector's  approval  and  admission  of 
Mr.  Inman,  bearing  date  12th  July,  1744,  and  preserved  in  the 
Bishop's  registry.  By  this  instrument,  Henry  Waterland,  the 
then  rector  of  Wrington  (after  reciting  the  election  and  nomina- 
tion of  Inman  by  the  parishioners  of  Burrington,  their  presen- 
tation of  him  to  the  rector  for  his  approbation,  and  for  the 
purpose  of  admitting  him,  according  to  the  tenor  of  a  certain 
statute  relating  to  the  said  chapel),  approved  of,  admitted,  and 
presented  Inman  to  be  licensed  to  the  said  chapel. 

4thly.  The  instrument  of  the  defendant's,  Leeves,  approval 
and  admission  of  Wylde,  expressed  in  the  same  form  as  the 
instrument  by  which  Dr.  Waterland  had  approved  of  and  admitted 
Inman. 

The  plaintiffs  then  proved,  that,  a  day  or  two  before  the 
election  of  Arnold,  a  church  rate  was  made,  and  that  it  was 
agreed  at  the  election  to  go  by  that  rate ;  that  every  one  who 
was  at  the  election,  and  whose  name  was  on  the  rate,  voted ; 
the  proxy  of  an  absent  person  was  refused,  because  his  principal's 
name  was  not  on  the  rate  ;  and  the  vote  of  one  present,  who  was 
not  on  the  rate,  was  admitted. 

The  defendants  relied  mainly  on  the  following  extract  from  the 
ecclesiastical  survey  of  26  Hen.  VIII. : 

"  Wrington,  with  the  chapel  of  Berrington  annexed.    The  rectory 
there  is  worth  by  the  year,  in  demesne  lands,  40*.      Praedial 
tithes,   28*.     Tithe  of  wool  and  *lambs,   7*.      Oblations,   with      [  ^22  ] 
personal  tithes,  142.  14*.  8d.    In  pence  paid  to  the  Archdeacon 
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Ajinold  of  Wells,  as  of  synodals,  7*.  6d.  To  the  Bishop,  as  of  procura- 
The  b'ihhop  tions,  16</.  To  the  Abbot  of  Glastonbury,  as  a  pension,  40s.  And 
°PWeTll^ND  *°  a  cer^a^n  Pr^st,  celebrating  in  the  said  chapel  annexed,  for 
his  stipend  annually,  by  composition,  66*.  8d. :  " 

On  an  entry  in  the  parish  book  of  Burrington  as  follows  : 

"  April  80,  1744.  At  a  general  meeting  of  the  inhabitants 
of  the  parish  of  Burrington,  notice  being  given  on  the  Sunday 
before  in  the  parish  church,  the  Bev.  Mr.  George  Inman  was 
unanimously  elected  chaplain  of  the  said  church  of  Burrington, 
vacant  by  the  death  of  Mr.  Wilks,  by  us,  whose  names  are 
hereunto  subscribed,  having  a  right  to  elect  upon  the  account  of 
paying  four  pounds  to  the  said  chaplain  over  and  above  his 
tithes :  " 

On  another  entry  in  the  parish  books  of  Burrington,  of  the 
election  of  Mr.  Wylde  to  the  cure  on  the  9th  of  March,  1795,  in 
the  same  form  as  the  entries  touching  the  election  of  Inman : 

And  they  objected  to  the  admission  in  evidence  of  the  plaintiff's 
first  document,  the  register  of  visitations  in  1606. 

The  document,  however,  was  received,  and  a  verdict  was  found 
for  the  plaintiffs,  in  which  the  jury  also  disposed  of  some 
objections  made  on  the  part  of  the  defendants  to  the  sufficiency 
of  the  notice  of  the  disputed  election,  and  of  the  rate  on  which 
that  election  appeared  to  have  proceeded. 

Mcrewether,  Serjt.  moved  for  a  new  trial,  chiefly  on  the 
ground  that  the  register  of  visitations  of  1606  had  been 
improperly  received  in  evidence,  as  containing,  not  the  original 
admission  of  the  person  named  in  it,  but  merely  a  statement 
made,  it  did  not  appear  by  whom,  of  transactions  anterior  to  the 
date  of  the  register  ; 
[  *S23  ]  And  that  the  qualified  custom,  proved  at  the  trial  for  *such 

persons  to  vote  as  contributed  to  the  church  rate  did  not  sustain 
the  absolute  right  in  all  the  parishioners,  as  alleged  in  the 
declaration. 

He  also  moved  in  arrest  of  judgment  that  the  plaintiffs  ought 
to  have  shewn  a  seisin,  either  in  themselves,  or  in  those  under 
whom  they  claimed ;  but  that  being  unincorporated,  and  a  mere 
fluctuating  body,  they  were  incapable  of  having  such  a  seisin : 
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Ji.  v.  Marquis  of Stafford, t  Russell  v.  Men  of  Devon,  I  Farnworth       Aenold 
v.  Bishop  of  Chester, §  Com.  Dig.,  Pleader,  8,  I.  4.  The  Bishop 

But  the  judgment  of  the  Court  was  confined  to  the  other  points.  0P\vells!NI> 

Wilde  and  E.  Laives,  Serjts.  shewed  cause : 

The  Bishop's  register  was  properly  received  in  evidence. 
[Registers,  when  brought  from  the  proper  custody,  are  evidence 
of  the  facts  stated  in  them,  and  it  has  never  been  decided  that 
further  proof  should  be  adduced  of  such  facts :  Bullen  v.  Michel,\\ 
Bishop  o/Meath  v.  BelfiehlS 

As  to  the  alleged  variance  in  the  proof  of  the  custom,  the  best 
evidence  of  that  custom  is  the  Parliamentary  survey  of  1649,  in 
which  document  no  mention  is  made  of  any  qualification.  The 
limitation  of  the  right  to  those  who  paid  rates  is  not  mentioned 
previously  to  the  year  1744,  and  it  was  probably  then  resorted 
to  as  affording  the  readiest  means  of  ascertaining  who  were 
parishioners,  and  not  with  any  view  to  narrow  the  suffrage. 

Mereivether : 

If  the  entry  in  the  register  had  been  the  entry  of  an  exhibit  at 
the  Bishop's  visitation,  there  *would  have  been  no  objection  to  [  *324  ] 
receiving  it  in  evidence ;  but  it  is  the  entry  of  a  parol  declaration 
as  to  a  particular  fact,  of  which  the  party  making  the  declaration 
could  have  no  knowledge  but  by  general  reputation ;  and  general 
reputation  is  not  admissible  evidence  of  a  particular  fact :  Rex  v. 
Erisu-ell.  ft  As  to  the  custom,  there  is  no  evidence  of  any  common 
law  custom,  at  least  of  sufficient  validity  to  deprive  the  rector 
of  his  common  law  right  to  present;  for  in  Gape  v.  Handley^l 
Lord  Mansfield  said,  "  The  restriction  of  the  presentation  to  the 
select  body  is  the  most  reasonable  restriction  that  can  exist :  a 
popular  election  of  a  minister  raises  fumes  and  heats  among 
the  parishioners,  and  tends  much  to  destroy  Christian  charity." 
The  ecclesiastical  survey  makes  no  mention  of  the  custom.  The 
expression  juxta  consuetudinem  in  the  Bishop's  register  may 
apply  to  a  mere  ecclesiastical  custom,  which  may  exist  after  forty 

t  3  T.  R.  646.  Price,  399). 

}  1  R.  R.  585  (2  T.  R.  667).  U   1  Wils.  215. 

§  28  R.  R.  390  (4  B.  &  C.  555).  ft  3  T.  R.  707. 

||  16  R.  R.   77   (4  Dow.   297;  2        JJ  3  T.  R.  288,  u.t  291,  n. 
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Arnold  years,  and  need  not  be,  like  a  common  law  custom,  from  time 
The  Bishop  immemorial.  And  the  Parliamentary  survey  confirms  this  view 
OF^TLufND  °*  ***e  case»  ky  employing  the  word  "  usually"  instead  of 
"  immeinorially."  The  usage,  too,  which  has  prevailed  at  the 
elections,  of  which  evidence  has  been  given,  is  indicatory  rather 
of  an  ecclesiastical  than  a  common  law  custom.  The  41.  payment, 
in  respect  of  which  the  parishioners  appear  to  have  voted,  is 
probably  the  same  charge  which  was  paid  by  the  rector  at  the 
time  of  the  ecclesiastical  survey,  and  the  nomination  of  their 
curate  was  probably  conceded  to  them  in  consideration  of  their 
relieving  the  rector  of  that  charge. 

Best,  Ch.  J. : 

The  Bishop's  register  was  properly  received  in  evidence ;  but 

as  sufficient  attention  has  not  been  paid  to  the  question  whether 

[  *32o  ]       this  was  an  ecclesiastical  *or  a  common  law  custom,  and  as  the 

attention  of  the  jury  ought  to  have  been  directed  to  that  point, 

the  cause  must  be  tried  again. 

The  register  is  evidence  of  the  business  transacted  at  the 
Bishop's  visitation :  he  there  enquires  how  parishes  are  served, 
and  how  clergymen  have  been  appointed ;  and  those  enquiries 
would  lead  him  to  ascertain  whether  a  clergyman  had  been 
appointed  under  a  custom  or  not ;  but  the  answers  furnished  to 
him  would  not  shew  whether  the  custom  were  a  common  law 
or  an  ecclesiastical  custom.  In  the  present  instance  we  must 
endeavour  to  ascertain  that  point  from  the  usage.  But  the  elec- 
tions of  1744  and  1795  afford  strong  indications  that  this  was  not 
a  common  law  custom,  and  are,  besides,  altogether  at  variance 
with  the  custom  alleged  in  the  declaration.  When  it  appears 
that  within  100  years  the  curacy  was  worth  only  from  40Z.  to 
50/.  a  year,  and  that  a  portion  even  of  that  amount  is  made  up 
of  tithes,  can  it  be  supposed  that  the  inhabitants  have  paid  4/.  a 
year  immemorially  ?  It  is  observable,  too,  that  no  evidence  has 
been  given  on  the  subject  of  the  payment  by  the  rector,  mentioned 
in  the  ecclesiastical  survey.  The  right  of  nominating  the  curate 
is  by  common  law  in  the  rector,  and  we  should  require  a  custom 
of  the  nature  relied  on  in  this  action  to  be  very  clearly  proved. 
Nothing  is  so  likely  to  engender  feuds  in  the  parish,  and  bad 
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feeling  between  the  rector  and  his  parishioners,  as  the  depriving  Arnold 

the  rector  of  that  right  which  he  is  best  qualified  to  exercise,  the  Bishop 

Inasmuch,  therefore,  as  the  evidence  of  this  custom  is  not  clear  0F  ^L*J,£ND 
and  satisfactory,  the  rule  for  a  new  trial  must  be  made  absolute. 

Park,  J. : 

It  is  desirable  that  the  rector  should  have  the  nomination  of 
all  the  clergymen  under  his  control ;  he  is  the  best  judge  of  their 
principles  and  attainments,  *and  the  best  able  to  take  precautions  [  *326  ] 
against  the  holding  forth  one  doctrine  in  the  morning  and  another 
in  the  evening.  But  there  ought  to  be  more  investigation  as  to 
the  nature  of  the  custom  on  which  the  plaintiffs  sue  ;  and,  there- 
fore, the  rule  for  a  new  trial  must  be  made  absolute.  I  incline 
to  think  the  Bishop's  register  was  properly  received  in  evidence ; 
the  strict  enquiries  made  at  visitations  render  it  a  very  authentic 
repository  of  facts,  as  those  who  have  attended  at  such  meetings 
will  readily  peroeive. 

Burrouoh,  J. : 

I  think  that  there  ought  to  be  a  new  trial  in  this  case,  for  the 
reasons  which  have  been  stated.  But  I  am  further  of  opinion 
that  the  Bishop's  register  ought  not  to  have  been  received  in 
evidence,  at  least,  as  evidence  of  the  custom.  The  words  juxta 
consuetudinem  are  ambiguous,  and  unless  the  entry  shewed  a  clear 
immemorial  custom,  it  ought  not  to  have  been  admitted. 

Gasblee,  J.  concurring  in  the  propriety  of  a  new  trial,  the  rule 

was  made 

Absolute. 
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)829.  WRIGHT  v.  WALES. 

Frb  6 
__'  (o  Bing.  336—339 ;  S.  C.  2  Moore  &  Payne,  613 :  7  L.  J.  M.  C.  60.) 

L      6  J  Defendant,  as  fenreeve,  having  the  care  of  certain  lands,  over  which 

the  plaintiff  was  making  a  road,  asked  him  by  what  authority  he  acted ; 
the  plaintiff  said,  by  authority  of  the  magistrates,  but  did  not  exhibit 
any  warrant,  whereupon  the  defendant  apprehended  and  took  him 
before  a  magistrate :  Held,  in  action  for  false  imprisonment  brought 
by  plaintiff,  that  defendant  was  entitled  to  notice  of  action  under 
7  &  8  Geo.  IV.  c  30,  t  although  the  plaintiff  was  not  committing  a 
malicious  injury. 

Trespass  and  false  imprisonment.  At  the  trial  before  Holroyd,  J. 
last  Suffolk  Assizes,  it  appeared  that  the  plaintiff  being  occupied 
with  a  number  of  teams  in  carting  and  spreading  beach  and 
shingle,  for  the  purpose  of  making  a  road  over  certain  town  lands 
of  the  parish  of  Walberswick,  the  defendant,  who,  as  fenreeve  of 
the  parish,  had  the  care  of  those  lands,  asked  him  by  whose 
authority  he  was  so  employed.  The  plaintiff  answered,  by 
authority  of  the  magistrates;  but  as  he  did  not  exhibit  any 
warrant  or  order,  the  defendant,  after  warning  him  to  desist, 
caused  him  to  be  taken  into  custody  by  a  constable,  and  carried 
before  a  magistrate,  who  refused  to  receive  the  complaint,  and 
discharged  the  plaintiff ;  whereupon  this  action  was  commenced. 
It  appeared  that  the  defendant  thought  he  had  a  right  to  apprehend 
the  plaintiff,  and  was  not  actuated  by  malice.  The  jury,  under 
the  direction  of  the  learned  Judge,  found  a  verdict  for  the  plaintiff, 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  non- 
suit instead,  if  the  Court  should  be  of  opinion  that  the  plaintiff 
was  doing  a  wilful  and  malicious  injury  within  the  meaning  of 
7  &  8  Geo.  IV.  c.  80,  s.  24,  or  that  the  defendant  was  entitled  to 
notice  of  action  under  that  statute. 

Wilde,  Serjt.  having  obtained  a  rule  nisi  accordingly, 

Storks  and  Bompas,  Serjts.  shewed  cause  : 

It  is  perfectly  clear  that  the  plaintiff  was  acting  in  the  exercise 

[  *337  ]      of  a  supposed  right,  and  therefore  was  not  a  person  *liable  to  be 

apprehended  as  doing  a  malicious  injury:  Looker  v.  Halcomb.l 

t  See  now  the  Public  Authorities  J  4  Bing.  183. 

Protection  Act,  1893. 
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But  unless  he  were  doing  a  malicious  injury,  the  defendant  could  Wright 
have  no  colour  for  apprehending  him,  and  therefore  was  not  Wales. 
entitled  to  the  notice  of  action  which  the  statute  has  required  for 
persons  doing  any  thing  "in  pursuance  of  that  Act,"  (s.  41). 
The  apprehension  of  the  plaintiff  was  not  under  colour  of  that 
Act,  much  less  in  pursuance  of  it,  and  the  defendant's  supposing 
he  had  authority  to  apprehend,  does  not  vary  the  case.  It  is  not 
distinguishable  from  Cook  v.  Leonardo  There,  the  defendant, 
who,  as  constable  of  the  town  of  Stroud,  had,  under  a  local  Act, 
authority  to  apprehend  all  vagrants  within  the  limits  of  the  town 
during  the  hours  of  keeping  watch,  attempted,  during  the  day, 
to  recover  from  a  stable  a  dromedary  which  the  plaintiff  had  been 
exhibiting,  and  being  resisted  by  the  plaintiff,  assaulted  and 
imprisoned  him. 

It  was  held,  that  as  this  was  not  done  during  the  hours  of 
watch,  and  the  dromedary,  not  the  plaintiff,  was  the  object  of 
attack,  the  defendant  was  not  entitled  to  the  notice  of  action 
provided  for  persons  doing  any  thing  in  execution  of  or  under 
the  authority  of  that  Act,  although  persons  exhibiting  beasts  in 
the  streets  were  subject  to  a  penalty  under  the  same  Act.  And 
Bayley,  J.  said,  "Where  an  Act  of  Parliament  requires  notice 
before  action  brought  in  respect  of  any  thing  done  in  pursuance 
or  in  execution  of  its  provisions,  those  latter  words  are  not  con- 
fined to  acts  done  strictly  in  pursuance  of  the  Act  of  Parliament, 
but  extend  to  all  acts  done  bond  fide  which  may  reasonably  be 
supposed  to  be  done  in  pursuance  of  the  Act.  But  where  there 
is  no  colour  for  supposing  the  act  done  is  authorized,  then  notice 
of  action  is  not  necessary.  And  where  an  Act  of  Parliament  says, 
that  in  case  of  an  action  ^brought  against  any  person  for  any  £  *338  ] 
thing  done  in  pursuance  or  in  execution  of  the  Act,  the  defendant 
shall  be  entitled  to  certain  privileges,  the  meaning  is,  that  the 
act  done  must  be  of  that  nature  and  description  that  the  party 
doing  it  may  reasonably  suppose  that  the  Act  of  Parliament  gave 
him  authority  to  do  it.  I  think  that,  in  this  case,  the  defendants 
had  no  reasonable  grounds  for  thinking  that  the  Act  of  Parliament 
gave  to  them,  or  to  the  commissioners,  under  whose  authority 
they  acted,  any  power  to  remove  the  dromedary  from  the  place 

t  P.  348,  ante  (6  B.  &  C.  351). 
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Wright      where  it  was  at  the  time  when  they  attempted  to  remove  it,  and 
Wales.       that  being  so,  I  am  of  opinion,  that  the  rule  for  a  new  trial  must 
be  made  absolute." 

Wilde  replied,  that  the  defendant  had,  as  fenreeve,  the  care 
of  the  land  which  the  plaintiff  was  injuring ;  and  the  plaintiff 
having  declined  to  exhibit  the  authority  under  which  he  was 
committing  the  injury,  the  defendant  was  bound  to  suppose  he 
was  acting  maliciously :  so  that  the  apprehension  was  bond  fide 
in  pursuance  of  the  Act,  although  the  magistrate  afterwards  did 
not  find  sufficient  reason  for  the  detention  of  the  plaintiff.  And 
Gaby  v.  The  Wilts  and  Berks  Canal  Company^  has  decided,  that 
a  defendant  who  acts  bond  fide  under  colour  of  a  statute,  may  be 
entitled  to  notice  of  action  where  he  has  fallen  into  an  error, 
although  the  party  complaining  against  him  may  not  be  a  wilful 
trespasser,  or  otherwise  an  offender  against  the  statute.  Such 
notices  are  required  for  the  protection  of  those  who  err  bona  fide, 
and  if  not  extended  to  them,  would  be  useless,  for  persons  acting 
legally  do  not  want  them. 

Park,  J. : 

I  am  clearly  of  opinion,  that  the  defendant  in  this  case  was 
[  *339  ]  entitled  to  notice  of  action.  If  he  had  *been  acting  legally,  he 
would  liot  have  wanted  the  protection  afforded  by  the  notice- 
But  if  he  made  a  mistake  when  he  had  reason  to  suppose  he  was 
acting  in  pursuance  of  the  statute,  he  was  entitled  to  the  protec- 
tion given :  Gaby  v.  The  Wilts  and  Berks  Canal  Company  is  in 
point. 

Burrough,  J. : 

There  can  be  no  doubt  the  defendant  has  acted  illegally ;  but  it 
is  equally  manifest  he  had  reason  to  suppose  he  was  acting  under 
the  statute,  and,  therefore,  he  is  entitled  to  the  notice  required. 

In  Holton  v.  Boldtro,  in  the  time  of  Lord  Mansfield,  the  defen- 
dant, a  magistrate,  having  ordered  his  groom  to  saddle  a  horse, 
the  groom  said,  "  I'll  be  damn'd  if  I  do,"  whereupon  the  defen- 
dant committed  him.     The  groom  having  sued  him  for  false 

t  3  M.  &  S.  580. 
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imprisonment,  was  nonsuited,  because  his  action  was  laid  in  the      Wright 
wrong  county,  it  being  holden,  that  the  defendant,  having  supposed       Wales. 
he  had  a  right  to  commit,  was  entitled  to  be  sued  as  a  magistrate, 
although  he  had  acted  without  jurisdiction. 

Gaselee,  J. : 

In  Cook  v.  Leonard,  the  Court  said  the  defendants   had   no 

colour  for  supposing  they  had  authority  for  what  they  did ;  here 

I  cannot  say  that  the  defendant  had  no  colour  for  supposing  he 

ought  to  apprehend  the  plaintiff,  and,  therefore,  this  rule  must 

be  made 

Absolute. 
Best,  Ch.  J.  was  at  chambers. 


ALCOCK  v.   COOKE  and  Another.!  i8». 

(5  Bing.  340—354;  S.  C.  2  Moore  &  Payne.  625  ;  7  L.  J.  C.  P.  126.)  M'  6' 

Although  the  Duchy  of  Lancaster  is  held  by  the  King  separately  from         L  3*°  J 
his  Crown,  a  grant  of  Duchy  property  is  subject  to  the  same  incidents 
as  a  grant  from  the  Crown. 

Therefore,  an  immediate  grant  to  A.  in  fee,  under  the  Duchy  seal,  of 
property  which  was  in  the  possession  of  B.  under  an  unexpired  lease 
from  the  Duchy  for  years,  (such  lease  not  being  recited  in  the  grant) 
was  held  void,  notwithstanding  there  had  been  a  user  under  the  grant 
from  the  date  of  it  (1631)  to  1760. 

Trover  for  a  bowsprit.  At  the  trial  before  Best,  Ch.  J.  Lincoln 
Summer  Assizes,  the  plaintiff  claimed  the  bowsprit  under  a  right 
to  take  wreck  in  the  parish  of  Sutton,  in  Lincolnshire,  and  adduced 
the  following  evidence  in  support  of  his  title : 

First,  an  extract  from  Domesday  Book,  by  which  it  was  pro- 
posed to  shew  that  Sutton  was  part  of  the  manor  of  Grendham 
or  Greetham. 

Secondly,  a  grant  by  Charles  I.  (6  Car.  1681)  under  the  Duchy 
of  Lancaster  seal,  to  Charles  Harbord,  Christian  Favell,  and 
Thomas  Young,  and  their  heirs  (under  whom  the  plaintiff  claimed) , 
of  (among  other  manors,  lordships,  castles,  hundreds,  &c.)  the 

t  See  this  case  commented  on  by      App.  Cas.  927,  940,  941,   54   L.   J. 
Lord   SELBORNE    in    Great    Eastern      Ch.  162. — R.  G. 
Railway    Co.   v.    Goldsmid   (1884)   9 

R.R. — VOL.  XXX.  40 
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alcock  manor  of  Greetham,  in  the  county  of  Lincoln,  with  all  its  rights, 
Cooke.  members,  and  appurtenances,  the  reeveship  of  Greetham,  and 
the  bailiwick  of  Greetham,  and  all  lands,  tenements,  rents,  and 
hereditaments  whatsoever  in  Greetham  and  various  other  places 
(but  not  mentioning  Sutton),  or  in  any  or  either  of  them,  or 
elsewhere  in  the  said  county  of  Lincoln,  called  or  known  by  the 
name  of  the  lordship  or  manor  of  Greetham  aforesaid,  to  the 
said  lordship  or  manor,  reeveship  or  bailiwick  of  Greetham  in 
anywise  belonging  or  appertaining,  or  as  member,  part,  or  parcel 
of  them  or  any  of  them  being  heretofore  had,  known,  accepted, 
occupied,  used,  or  reputed,  with  all  their  appurtenances,  (which 
said  lordship  or  manor  of  Greetham,  and  other  the  premises 
before  granted,  were,  by  a  particular  thereof,  mentioned  to  be 
altogether  parcel  of  the  ancient  lands  and  possessions  of  the 
Duchy  of  Lancaster,  in  the  county  of  Lincoln,)  and  all  and 
[  *34i  ]  singular  granges,  farms,  &c,  *and  all  rents,  revenues,  and  ser- 
vices, rents-charge,  rents-scot,  &c,  yearly  rents,  increased  rents, 
fee  farms,  &c,  courts-leet,  &c.  and  all  that  to  courts-leet  did  in 
anywise  belong,  &c.  immunities,  acquittances,  and  hereditaments 
whatsoever,  with  all  and  singular  their  rights,  members,  and 
appurtenances,  of  what  kind  or  nature  soever  they  be,  or  by  what 
name  soever  they  are  known,  deemed,  called,  or  acknowledged, 
situate,  lying,  and  being,  issuing,  growing,  renewing,  happening, 
or  arising  in  or  within  the  lordships,  manors,  hundreds,  towns, 
places,  fields,  parishes,  or  hamlets  aforesaid,  or  in  or  within  any 
or  either  of  them,  or  elsewhere,  or  wheresoever  to  the  aforesaid 
castles,  lordships,  manors,  hundreds,  messuages,  lands,  tenements, 
and  hereditaments,  and  other  the  premises  by  those  presents 
before  granted  or  mentioned  so  to  be,  to  any  or  either  of  them, 
or  to  any  part  or  parcel  thereof  in  anywise  belonging,  apper- 
taining, incident,  appendant,  or  incumbent,  or  as  member,  part, 
or  parcel  of  the  same,  being  at  any  time  theretofore  had,  known, 
accepted,  occupied,  and  demised,  leased,  or  reputed,  and  the 
reversion,  &c.  dependent  or  expectant  of,  in,  or  upon  any  gift  or 
gifts  in  fee-tail,  or  any  demise  or  grants  for  the  term  or  terms  of 
life,  or  lives,  or  years,  and  also  all  rents  reserved  upon  any  demise 
or  grant,  demises  or  grants  : 

And  by  the  same  letters  patent  the  said  King  did  also  grant 
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unto  the  said  Charles  Harbord,  Christian  Favell,  and  Thomas  alcock 
Young,  their  heirs  and  assigns,  that  they,  their  heirs  and  assigns,  Cooke. 
should  from  thenceforth  for  ever  have,  hold,  and  enjoy  within  the 
aforesaid  castles,  lordships,  manors,  hundreds,  lands,  tenements, 
and  hereditaments,  and  all  and  singular  other  the  premises 
thereby  granted,  as  many,  as  great,  such,  the  same,  and  the  like 
courts-leet,  views  of  frankpledge,  hundred  courts,  law  days,  assize 
and  assay  of  bread,  wine,  and  beer,  goods  and  chattels  *waived,  [  *842  ] 
estrays,  deodands,  escheats,  reliefs,  heriots,  free-warrens,  hawkings, 
huntings,  and  all  other  rights,  jurisdictions,  and  franchises, 
liberties,  privileges,  customs,  immunities,  acquittances,  profits, 
commodities,  advantages,  emoluments,  and  hereditaments  what- 
soever, as  and  which,  and  as  fully,  freely,  and  wholly,  and  in 
as  ample  manner  and  form  as  any  abbot  or  prior  of  any  late 
monastery,  abbey,  or  priory,  or  any  Duke  of  Lancaster,  or  any 
other  person  or  persons  at  any  time  having,  possessing,  or  being 
seised  of  the  aforesaid  castles,  lordships,  manors,  messuages, 
lands,  tenements,  and  hereditaments,  and  other  premises  therein- 
before granted  or  mentioned  so  to  be,  or  any  parcel  thereof,  ever 
had,  held,  used,  or  enjoyed,  or  ought  to  have  had,  held,  used,  or 
enjoyed  in  the  premises  thereinbefore  granted  by  reason  or  pre- 
text of  any  Act  or  Acts  of  Parliament,  or  of  any  charter  of  gift, 
grant,  or  confirmation,  or  by  reason  of  any  letters  patent  by  the 
said  King  or  any  of  his  progenitors  or  ancestors  then  late  Kings 
or  Queens  of  England  theretofore  had,  made,  granted,  or  con- 
firmed, or  by  reason  or  pretext  of  any  lawful  prescription,  use, 
or  custom  theretofore  had  or  used,  or  by  any  other  lawful  means, 
right,  or  title  whatsoever ;  and  as  fully,  freely,  and  wholly,  and 
in  as  ample  manner  and  form  as  the  said  King,  or  any  of  his 
progenitors  or  ancestors,  then  late  Kings  or  Queens  of  England, 
had  had  or  enjoyed,  or  ought  to  have  had  or  enjoyed  in  the 
premises  thereinbefore  granted  or  mentioned  so  to  be,  or  in  any 
part  or  parcel  thereof,  or  by  reason  or  pretext  of  the  premises  or 
of  any  parcel  thereof :  except  always  nevertheless,  and  out  of  that 
grant  altogether  reserved  all  knight's  fees,  wards,  wards  and 
marriages  of  the  premises,  and  all  services  for  or  in  respect 
thereof,  and  all  advowsons,  donations,  free  dispositions,  and  right 
of  patronage  of  all  and  singular  rectories,  churches,  vicarages, 

40—2 
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alcock      chapels,  and  all  other  ecclesiastical  benefices  whatsoever  to  the 

Cooke.       premises,  or  *any  or  either  of  them  in  anywise  belonging,  apper- 

[  *3*3  ]       taining,  incident,  appendant,  or  incumbent,  and  also  except  all 

royal  mines  of  gold  and  silver,  being  or  to  be  found  within  or 

upon   the  premises,  and   all   prerogatives  to   the   same   mines 

belonging. 

Thirdly,  in  order  to  shew  that  the  reversion  of  the  right  to 
wreck  was  vested  in  King  Charles  at  the  date  of  the  preceding 
grant,  the  plaintiff  gave  in  evidence  a  lease  from  King  James  the 
First  to  one  Livingstone,  of  (inter  alia)  all  wrecks  of  the  sea 
within  the  honour  of  Bolingbroke,  which,  by  other  evidence,  was 
shewn  to  comprise  the  manor  of  Greetham. 
The  following  is  an  abstract  of  the  lease : 
"  Indentures  of  lease  (5th  Jan.,  12  Jac.  I.)  between  King  James  L 
of  the  one  part,  and  John  Livingstone,  Esq.  of  the  other  part, 
whereby  the  said  King  granted,  and  to  farm  let  to  the  said  John 
Livingstone  (inter  alia)  all  and  singular  the  profits  and  com- 
modities happening  within  the  honour  of  Bolingbroke,  parcel  of 
the  Duchy  of  Lancaster,  in  the  county  of  Lincoln,  of  the  goods 
and  chattels,  and  debts  and  credits  whatsoever  of  felons,  felons 
of  themselves,  and  fugitives,  clerks  convicted,  persons  outlawed, 
deodands,  waifs,  estrays,  and  wrecks  of  the  sea,  as  well  in  the 
accounts  of  the  bailiffs  and  ministers  of  the  said  honour  of 
Bolingbroke  aforesaid,  accountable,  as  otherwise,  within  the  said 
honour,  to  the  said  lord  the  King,  answered  or  to  be  answered :  To 
hold  the  same  unto  the  said  John  Livingstone  from  Michaelmas 
then  last,  for  the  term  of  thirty-one  years,  at  the  yearly  rent  of 
6/.,  and  a  moiety  of  all  profits,  amounting  in  themselves  to  50/. 
and  upwards." 

Fourthly,  the  plaintiff  gave  in  evidence  certain  proceedings  in 
a  suit  in  the  Duchy  Court  of  Lancaster,  in  the  8  Charles  I., 
relative  to  the  right  of  wreck  within  Sutton  among  other  places, 
[  *344  ]  wherein  the  Attorney-General  *of  the  Duchy,  on  the  relation  of 
Charles  Harbord,  the  Surveyor-General  of  the  Duchy  (and  one 
of  the  grantees  under  the  letters  patent  from  King  Charles)  was 
plaintiff,  and  one  Rogers  was  defendant.  In  the  information  the 
lease  of  12  Jac.  I.  to  Livingstone  was  recited;  and  in  the  informa- 
tion and  decree  Sutton  was  mentioned  as  within  the  manor  of 
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Grendham,  alias  Greetham,  and  Greetham  within  the  honour  of       alcock 
Bolingbroke;  but  the  defendant  did  not  justify  for  Sutton.  Cooke. 

Fifthly,  testimony  was  given  of  the  undisputed  exercise  of  the 
right  by  those  under  whom  the  plaintiff  claimed  till  about  1760 ; 
after  which  it  appeared  the  defendant  Cooke,  and  those  from 
whom  he  inherited,  had  claimed  the  wreck  over  the  district  in 
question,  and  had  frequently  taken  it. 

On  the  part  of  the  defendant,  it  was  objected  that  wreck  was  a 
royal  prerogative,  and.,  therefore,  would  not  pass  by  general  words, 
— the  only  words  supposed  to  convey  it  in  the  grant  of  6  Car.  I. 

That  even  if  it  could  pass  by  such  words,  Sutton  not  being 
mentioned  in  that  grant,  no  intention  appeared  to  convey  wreck 
in  Sutton ;  and, 

Lastly,  that  in  point  of  fact  Sutton  was  not  within  the  manor 
of  Greetham. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  decision  of 
the  question  on  the  grant  which  was  reserved  for  the  considera- 
tion of  the  Court ;  as  also,  whether  if  the  grant  were  void  the 
evidence  of  user  were  sufficient  to  establish  a  right  by  prescription. 

Adams 9  Serjt.  moved  accordingly  for  a  rule  nisi  to  set  aside 
the  verdict  and  enter  a  nonsuit,  or  have  a  new  trial,  on  the 
grounds  above  stated. 

To  shew  that  wreck  is  a  royal  prerogative,  he  referred  to 
17  Edw.  II.  c.  11 ;  and  that  a  prerogative  in  the  hands  *of  a  [  *345  ] 
subject  becomes  a  franchise :  Com.  Dig.  Franchise ;  that  a  pre- 
rogative right  will  not  pass  by  general  words :  Com.  Dig.  Grant 
(G  6,  7),  and  Heddy  v.  Wheelhouse  ;t  which  case  was  recognized 
as  law  by  the  case  of  The  Abbot  of  Strata  Mercella.t 

With  respect  to  the  fact,  whether  or  not  Sutton  was  parcel  of 
Greetham,  it  was  contended  that  the  meaning  of  the  passage  in 
Domesday  had  been  mistaken. 

A  rule  nisi  having  been  granted, 

Wilde,  Serjt.  shewed  cause  : 

The  authorities  which  have  been  cited  on  the  subject  of  the 
grant  of  a  prerogative  right  by  the  Crown  are  not  disputed. 
But  the  grant  on  which  the  plaintiff  relies  is  not  a  grant  from 

t  Cro.  E'.iz.  591.  J  9  Co.  Rep.  24. 
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alcock  the  Crown.  It  is  a  grant  from  the  Duke  of  Lancaster;  and  by 
Cooke.  1  Edw.  IV.  it  is  enacted,  that  the  Duchy  of  Lancaster  shall  be 
held  by  the  King  separate,  and  perpetually,  as  an  inheritance 
distinct  from  the  Crown,  as  largely  as  ever  it  had  been  held  by 
the  Duke  of  Lancaster.  This  was  enacted  to  secure  the  King  in 
those  unsettled  times  an  honourable  retreat  in  case  of  his  being 
deprived  of  the  Crown.  (4  Inst.  c.  86,  p.  205.)  Grants  of 
Duchy  lands  are  made  not  under  the  great  seal,  but  under  the 
Duchy  seal,  and  are  subject  to  the  same  incidents  .as  a  grant- 
by  a  private  person. 

Then,  although  Sutton  is  not  mentioned  in  the  grant,  it  is 
clear  from  the  decree  in  the  Exchequer,  that  it  is  part  of  the 
manor  of  Greetham ;  and  the  intention  to  pass  all  that  belonged 
to  the  Duchy  in  that  manor  is  abundantly  manifest.  That  the 
right  to  wreck  was  in  the  Duke,  at  least  in  reversion,  appears 
from  the  lease  of  it  to  Livingstone.  The  general  words  in  the 
grant  are  as  comprehensive  as  it  is  possible  to  employ ;  and  the 
[  *34«  ]  exceptions  expressly  made,  as  of  gold  and  silver  mines,  *&c.  lead 
to  a  strong  inference  that  every  thing  was  meant  to  pass  except 
what  was  specifically  excepted. 

The  sufficiency  of  the  user  to  establish  a  right  by  prescription 
was  not  relied  on :  but  it  was  contended  there  was  evidence 
sufficient  to  shew  Sutton  to  be  parcel  of  Greetham. 

Adams  in  support  of  his  rule  : 

Although  the  Duchy  of  Lancaster  is  holden  separately  from 
the  Crown,  a  grant  of  Duchy  property  is  subject  to  all  the 
incidents  of  a  grant  of  Crown  property  :  Ilegina  v.  Archbishop  of 
York9\  Plowden,  217,  4  Inst.  209.  And  not  only  is  it  clear  that 
in  a  grant  by  the  Crown  wrreck  will  not  pass  under  general  words, 
but  it  is  equally  clear  that  an  immediate  grant  by  the  Crown  in 
fee  or  tail  of  property  in  the  possession  of  a  person  other  than 
the  grantee,  under  an  unexpired  lease  from  the  Crown,  not 
recited  in  the  grant,  is  void:  Case  of  Alton  Woods, I  Earl  of 
Rutland1 8  case,§  Com.  Dig.  Grant,  9, 10,  Roll.  Abr.  Prerogative,  9. 

Here,  even  if  Sutton  were  within  the  grant  of  6  Car.  and 

t  Cro.  Eliz.  24  i.  J  1  Co.  Rep.  26.  §  8  Co.  Rep.  37  a. 
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wreck  would  pass  under  the  general  words  of  that  grant,  yet  the       Alcock 
grant  was  void :  for  it  is  a  grant  to  Harbord  and  others  in  fee,  with       cooke. 
immediate  possession,  although  the  right  to  wreck  was  in  the 
possession  of  Livingstone,  under  an  unexpired  term  of  years, 
which  is  not  recited  in  the  grant. 

Upon  examining  the  extract  from  Domesday,  the  Court  were 
of  opinion  that  Sutton  was  not  within  the  manor  of  Greetham 
but  judgment  was  given  on  another  point. 

Cur.  adv.  vult. 
Best,  Ch.  J. :  [  347  ] 

The  points  which  were  reserved  at  the  trial  were,  first,  whether, 
under  the  deed  of  6  Car.  I.,  (supposing  Sutton  to  be  within  the 
manor  of  Greetham),  wreck  is  conveyed  to  the  person  to  whom 
that  grant  was  made,  and  through  that  person  to  the  plaintiff; 
and,  secondly,  supposing  wreck  not  to  be  conveyed,  whether  the 
parol  evidence  is  sufficient  to  support  a  prescriptive  claim. 

I  will  shortly  dispose  of  the  second  question.  The  parol 
evidence  cannot  support  a  prescriptive  right  to  wreck,  because  it 
appears  clearly  from  the  information  in  the  Duchy  Court,  that 
all  this  property  was  in  the  Crown  as  late  as  in  the  reign  of 
Charles  I.  If  it  was  in  the  Crown  as  late  as  the  time  of  Charles  I., 
the  plaintiff  could  not  have  evidence  from  whence  a  jury  might 
infer  that  it  was  in  those  whose  estates  the  plaintiff  holds,  from 
time  of  memory.  It  seems  to  me,  therefore,  to  be  impossible 
(strong  as  the  evidence  may  be)  that  the  plaintiff  can  make  out, 
in  this  case,  a  title  to  wreck  by  prescription. 

That  brings  me  to  the  other  question,  whether  or  not  the  deed 
of  the  6  Car.  I.  conveys  wreck.  Now,  two  points  have  been 
made  on  that  deed  ;  first,  that  wreck  will  not  pass  under  general 
words;  and,  secondly,  that  the  grant  is  void,  as  granting  in 
possession  that  of  which  the  Crown  had  only  the  reversion. 
There  can  be  no  doubt  that  Sutton  was  a  place  the  wreck  in 
which  was  leased  by  indenture  in  the  18  Jac.  I.  to  Livingstone  ; 
that  indenture  is  a  lease  from  the  King ;  and  it  is  material  to 
attend  to  this  circumstance,  that  every  lease  from  the  King 
must  be  enrolled.  This  has  on  its  title,  "  from  the  9th  to  18th 
James  I.,  folio  140."     It  is  made  between  King  James  of  the 


632  1829.     C.  P.     5  BIXG.  847—849.  jr.r. 


alcock  one  part,  and  John  Livingstone,  Esq,  one  of  the  grooms  of  the 
Cooke.  chamber  of  the  King,  of  the  other  part.  It  grants  wreck,  and 
[  *348  ]  also  all  and  singular  the  profits  and  commodities  *happening 
and  arising  within  the  whole  honor  of  Bolingbroke,  (it  is  taken 
that  Greetham  is  a  part  of  the  honor  of  Bolingbroke,)  parcel  of 
the  Duchy  of  Lancaster,  in  the  county  of  Lincoln,  to  Livingstone, 
for  thirty-one  years.  In  the  decree  in  the  Duchy  Court  of 
Lancaster,  this  lease  to  Livingstone  is  recited  as  an  existing 
lease.  Now,  at  the  time  the  decree  in  the  Duchy  Court  of 
Lancaster  was  pronounced,  the  grant  of  the  6  Car.  I.  had  been 
executed :  the  lease,  therefore,  was  an  existing  lease  at  the  time 
of  the  6  Car.  I.  This  brings  us  to  the  question,  whether,  as  the 
King  had  granted  a  lease  of  this  property,  and  had  not  recited 
that  lease  in  the  grant  of  the  fee  in  perpetuity,  the  latter  grant 
was  not,  by  the  common  law  of  England,  altogether  void  ?  We 
are  of  opinion,  that  it  was  altogether  void.  We  take  it  to  be 
a  principle  of  the  common  law  of  this  country,  that  if  the 
King  makes  a  grant  which  cannot  take  effect  in  the  manner  in 
which  it  ought  to  take  effect  according  to  its  terms,  we  must 
conclude  that  the  King  has  been  deceived  in  that  grant,  and, 
therefore,  that  the  grant  is  void.  The  grant,  indeed,  does  not 
contain  the  word  Sutton ;  but  I  am  taking  it  now,  that  Sutton  is 
a  part  of  Greetham,  and  the  conveyance  applies  to  Greetham  in 
all  its  parts.  If  Sutton  be  not  part  of  Greetham,  the  plaintiff  is 
a  perfect  stranger,  and  cannot  have  the  least  pretence  to  maintain 
this  action.  Assuming,  however,  that  Sutton  is  within  Greetham, 
in  our  opinion,  it  is  not  well  conveyed;  because,  having  been 
before  granted  by  lease,  and  that  lease  not  being  recited,  the 
King  has  proposed  a  grant  which  he  cannot  carry  into  effect. 
Having  already  leased  the  right  of  possession,  he  proposes,  by 
this  grant,  to  convey  the  same  right  of  possession  to  another 
person.  Now,  it  would  be  inconsistent  with  the  King's  honor, 
(and,  as  it  is  stated  in  a  case  to  which  I  shall  presently  refer,  the 
common  law  has  no  object  that  is  dearer  to  it  than  to  preserve 
L  *3*9  ]  that  honor),  it  would  be  ^inconsistent  with  the  King's  honor  that 
he  should  grant  the  right  of  possession  in  the  same  thing  to  two. 
And,  therefore,  the  latter  grant  is  altogether  void.  If  the  King 
is  deceived  in  his  grant,  it  is  perfectly  clear  the  grant  is  void. 
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It  cannot  be  supposed,  unless  he  is  deceived  in  his  grant,  that  he      alcock 

would  grant  to  A.  that  which  he  has  already  granted  to  B. :  that       Cooke. 

would  be  giving  occasion  to  litigation,  which  it  is  always  the 

object  of  the  King  to  prevent.     I  must,  however,  guard   the 

observation  I  am  now  making.     The  attention  of  the  Court  has 

been  called  to  the  circumstance  of  this  being  a  lease  from  the 

King,  which  must  be  enrolled ;  and  the  doctrine  which  I  am  now 

laying  down  is  applicable  only  to  grants  so  enrolled :  because, 

if  an  individual  grants  a  lease,  and  the  estate  of  which  that 

individual  grants  a  lease  afterwards  comes  to  the  King,  if  the 

King  regrants  that,  as  the  subject  could  not  know  with  certainty 

that  there  was  a  previously  existing  lease,  the  position  I  have 

been  laying  down  w?ould  not  apply.      The  doctrine  that  I  am 

delivering  is  applicable  to  a  case  where  the  subject  cannot  be 

deceived,  and  he  must  be  deceiving  the  King ;  for  if  the  King's 

prior  lease  be  enrolled,  the  subject  has  the  means  of  knowing 

the  existence  of  that  lease,  and  it  is  his  duty  to  inform  the  King 

of  its  existence.     This  lease,  granted  by  James  I.,  was  a  lease 

enrolled,  and  the  persons  under  whom  the  plaintiff  claims,  when 

they  accepted  the  grant  of  the  6  Car.  I.  had  the  means  of  knowing 

of  the  existence  of  the  lease.     In  the  case  of  the  Earl  of  Rutland, 

it  was  decided  that  where  one  is  an  officer  for  life,  if  the  King, 

without  reciting  that  such  a  one  was  an  officer  for- life,  grants 

the  office  to  another  for  life,  the  second  grant  is  void  for  want  of 

such  recital ;  but  no  book  says  that  if  the  King  recites  the  first 

grant,  and  also  recites  that  the  officer  is  alive,  this  last  grant 

shall  be  void  for  want  of  certainty.     It  will  be  seen  that  the 

present  case  turns  on  precisely  the  same  principle.     *If  the  King       [  *360  ] 

grants  an  office  for  life,  and  grants  the  same  office  to  another,  it 

might  be  argued  that  the  two  estates  might  co-exist,  because 

the  second  grant  might  give  an  interest  after  the  first  life  is 

determined.     But  still,  it  is  void  altogether.     Why  ?    Because  it 

professes  to  give  an  immediate  interest,  and   that  immediate 

interest  the  King  cannot  give,  because  the  office  is  full,  and  there 

is  a  possibility  that  the  King  has  been  deceived.     But  if  there 

had  been  a  recital  of  the  former  grant,  and  also  a  statement  of 

the  fact  that  the  former  grantee  was  still  alive,  it  is  then  clear 

that  the  King  could  not  have  been  deceived,  and  the  grant  will 


a 
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Alcock  have  the  effect  of  giving  to  the  person  in  whose  favor  it  is  made, 
Cooke,  *^e  estate,  the  office,  after  the  life  of  the  first  grantee.  Apply 
that  principle  to  the  present  case :  if  the  King  had  recited  this 
lease,  although  he  had  granted  the  fee-simple  during  the  existence 
of  that  lease,  it  would  have  been  clear  from  the  recital  that  he 
knew  of  the  lease ;  but  he  does  not  recite  the  lease,  and  therefore 
it  must  be  taken,  when  he  makes  another  grant  which  cannot  be 
immediately  carried  into  effect,  although  according  to  its  terms  it 
is  immediately  to  be  carried  into  effect,  that  the  King  is  deceived, 
and  that  therefore  the  second  grant  is  void.  The  next  case,  that 
of  Alton  Woods,  is  entitled  to  the  greatest  consideration,  because 
it  came  on,  on  a  writ  of  error,  before  eight  Judges,  that  is,  all 
the  Judges  of  England  except  the  Barons  of  the  Exchequer. 
The  opinion  of  the  Judges  has  also  the  confirmation  of  my  Lord 
Chancellor  Egerton,  afterwards  my  Lord  Ellesmere.  The  Judges 
in  that  case  say,  When  the  King  makes  a  lease  for  life  or  years, 
and  afterwards,  without  reciting  this  lease,  grants  the  land  in  fee 
or  in  tail,  although  the  King  is  stated  to  make  this  grant  ex  cert/i 
scientia  et  mero  mottt,  the  said  grant,  without  recital,  is  void  by 
reason  of  the  common  law,  because  the  King  is  deceived  in  his 
[  *35i  ]  grant  when  he  intends  to  grant  that  in  possession  which  *cannot 
take  immediate  effect,  which  the  King  doth  propose  and  intend. 
Afterwards  Lord  Keeper  Egerton  says,  the  opinions  of  the 
Judges  are  perfectly  satisfactory  to  me.  My  Lord  Treasurer 
expressed  the  same  opinion;  and  the  Lord  Keeper  says,  the 
King  ought  to  be  informed  of  his  own  estate,  whether  it  be  in 
possession  or  reversion.  So  that  my  Lord  Keeper  distinctly 
states  the  principle  on  which  we  are  now  putting  this  case: 
"  You,  the  subject,  who  knew  of  the  lease,  ought  to  inform  the 
King  of  the  lease,  and  then  you  will  see  whether  he  will  make  a 
grant  which  he  cannot  completely  carry  into  effect  during  the 
existence  of  that  lease."  In  Com.  Dig.  tit.  Grant,  (6.)  10,  and 
in  Roll.  Abr.  tit.  Prerogative  of  the  King,  9,  a  great  number  of 
cases,  which  it  would  be  a  waste  of  time  to  state  to  the  Court, 
are  collected,  in  which  the  distinction  is  taken  which  I  have 
before  mentioned,  that  if  a  lease  from  the  King  be  enrolled,  a 
subsequent  grant  of  the  same  estate,  not  reciting  the  lease,  is 
void.     So  that  the  doctrine  of  these  two  cases,  which  has  been 
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confirmed  by  several  others,  has  become  the  settled  law  of  the      alcock 
land,  and  has  been  adopted  into  the  most  respectable  text  books.        cooke. 

But  it  has  been  argued  that  these  lands  belonged  to  the  Duke 
of  Lancaster,  and  that  the  statute  of  Henry  IV*  separates  the 
lands  of  the  Duke  of  Lancaster  from  the  lands  of  the  King. 
That  is  perfectly  true ;  but  although  the  lands  are  separate,  by 
whom  are  they  held?  Are  they  held  by  a  mere  Duke  of 
Lancaster?  Or,  when  the  King,  as  Duke  of  Lancaster,  is  the 
identical  person,  are  they  held  by  the  King?  Does  the  King 
descend  from  his  high  estate,  to  hold  lands  in  any  part  of  the 
kingdom  upon  different  terms  from  those  on  which  he  holds  all 
his  estates  ?  It  would  be  inconsistent  with  the  dignity  of  the 
King  that  he  should  do  so ;  and  therefore  it  has  been  decided, 
that,  although  he  holds  lands  as  Duke  of  Lancaster,  he  holds 
them  as  King  also ;  and  *that  all  the  prerogative  and  privileges  [  »352  j 
of  the  King  belong  to  him  with  reference  to  those  lands,  the 
same  as  they  do  with  reference  to  lands  which  belong  to  him 
immediately  in  right  of  his  crown. 

In  the  case  of  The  Queen  v.  The  Archbishop  of  York,  the 
question  was,  Whether  a  double  and  treble  usurpation  of  an 
advowson  put  Queen  Elizabeth  out  of  possession  of  an  advowson 
which  she  had  in  the  right  of  the  Duchy  of  Lancaster  ?  and  it 
was  adjudged  that  it  did  not.  What  is  the  reason  given  for  it  ? — 
"  for  she  had  her  privilege  in  this  as  if  it  had  been  in  her  in  right 
of  the  Crown."  Here  is  an  express  opinion  of  the  whole  Court 
that  the  King  or  Queen  has  the  same  privilege  with  respect  to 
the  Duchy  lands  that  they  have  with  respect  to  lands  which 
belong  to  the  Crown. 

In  Plowden's  Commentaries,  217,  which  is  called  the  great 
case  of  the  Duchy  of  Lancaster,  in  which  a  question  was  referred 
to  all  the  Judges  to  give  their  opinion  with  respect  to  certain 
leases  that  had  been  granted  by  King  Edward  VI.  during  his 
minority,  the  Judges  used  these  words,  "  and  so  it  seemed  to 
them  that  the  intent  of  Henry  IV.  and  the  charter  and  Act 
of  Parliament  were  only  to  separate  the  lands,  &c.  of  the  Duchy 
of  Lancaster  from  the  hereditaments  of  the  Crown,  in  order  that 
they  might  remain  in  the  person  of  the  King  so  long  as  God 
granted  that  the  Crown  and  the  Duchy  do  continue  together  in 
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alcock  the  blood  of  the  Duke  of  Lancaster  and  the  mother  of  Henry  IV., 
Cooke.  &nd  if  the  Crown  should  be  taken  from  the  blood  of  the  Duke, 
that  the  Duchy  should  remain  his,  and  thus  the  charter  and  Act 
are  satisfied  without  derogation  to  the  person  of  the  King,  or  the 
destruction  of  the  dignity  or  pre-eminence  which  the  law  attributes 
to  the  King."  Nothing  can  be  more  express  than  this ;  he  has 
separate  estates  :  estate  A.  belonging  to  his  Crown  estate,  and  B. 
belonging  to  his  Duchy  of  Lancaster.  Although  he  holds  A.  as 
r  *353  ]  belonging  *to  his  Duchy,  he  holds  it  also  as  King,  and  he  has 
the  same  privileges  and  immunities  as  he  has  with  respect  to  his 
other  property;  and  so  the  Judges  determined  in  that  case. 
Although  Edward  VI.  had  granted  a  lease  of  the  estate  before  he 
was  twenty-one,  that  lease,  which  would  have  been  bad  in  case 
he  had  been  mere  Duke  of  Lancaster,  yet,  as  he  was  also  King  of 
England  at  the  same  time,  was  good.  Lord  Coke  puts  this  very 
strongly  in  4  Inst.  209 :  "All  this  appeareth  by  that  great  and 
grave  resolution  of  the  case  of  the  Duchy  of  Lancaster,  reported 
by  Mr.  Plowden,  that  no  statute  now  in  force  doth  separate  the 
Duchy  from  the  person  of  the  King,  nor  to  have  the  person  of 
the  King  separate  from  the  Duchy,  nor  to  make  the  King  Duke 
of  Lancaster,  having  regard  to  the  possessions  of  the  Duchy,  nor 
to  alter  the  quality  of  the  person  of  King  Henry  VII.,  but  only 
that  the  King  should  have  to  him  and  his  heirs  the  said  Duchy 
separate  from  his  other  possessions.  In  which  case  the  Duchy 
at  least  was  joined  to  the  person  of  Henry  VII.  and  to  his  heirs, 
and  the  person  of  the  King  remains  as  it  did  before  ;  for 
nothing  is  said  to  the  quality  of  the  person  of  the  King,  nor  to 
the  alteration  of  his  name,  and  the  person  of  the  King  shall  not 
be  enfeebled,  because  the  Duchy  is  given  to  the  King  and  his 
heirs,  but  remains  always  of  full  age  as  well  as  to  gifts  as  grants 
by  him  made  as  to  administration  of  justice  ;  whereupon  it  was 
resolved,  that  leases  made  by  Edward  VI.  being  within  age,  of 
lands,  either  within  the  county  of  Lancaster,  or  without,  parcel 
of  the  Duchy,  (the  royall  and  politick  capacity  of  the  King  being 
not  altered),  were  not  voidable  by  his  not  being  of  age:  a  just 
resolution,  as  tending  to  the  safety  and  quiet  of  purchasers  and 
farmers,  and  proveth  directly  that  the  royal  and  politic  capacity 
of  the  King  being  not  altered  (as  to  these  possessions),  the  letters- 
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patent  of  the  King  of  these  possessions  under  the  Duchy  seal  are      alcock 

of  ^record :  and  we  find  no  opinion  in  our  books,  or  any  thing  in     .  cooke. 

any  record,  that  we  remember,  against  this."     This  is  abundantly       [  '354  ] 

satisfactory,  and  sufficient  to  shew  that  there  is  no  distinction 

between  the  privileges  of  the  King  as  Duke  of  Lancaster,  and  the 

prerogatives  of  the  King  as  King  of  England.     If  it  be  so,  then 

reverting  to  what  I  have  already  stated,  that  by  the  prerogative 

of  the  King,  if  the  King  is  deceived  in  his  grant,  the  grant  is 

altogether  void  ;  and  it  appearing  by  decided  cases,  that  it  must 

be  taken  that  the  King  is  deceived  in  his  grant  when  he  grants 

that  which  he  cannot  give  according  to  the  terms  of  his  grant ; 

it  appearing  also,  that  at  the  time  the  grant  of  6  Car.  I.  was 

executed,  the  property  granted  was  already  in  the  possession  of 

Livingstone,  under  a  lease  for  years,  and  that  that  lease  had 

several  years  to  run ;  the  grant  of  the  6  Car.  I.  is  altogether 

void ;  and  for  these  reasons  we  are  of  opinion  a  nonsuit  should 

be  entered. 

Ihrie  absolute  for  entering  a  nonsuit. 


DAVIS  v.  RUSSELL  and  Others.!  i®29' 

1  Feb.  9. 


[354] 


(5  Bing.  354—368;  S.  C.  2  Moore  &  Payne,  590;  7  L.  J.  M.  C.  52.) 

1.  Defendant,  a  constable,  being  told  by  A.  that  plaintiff  had  robbed 
her,  and  the  information  being  countenanced  by  a  supposed  intercepted 
letter  which  was  shewn  to  him,  apprehended  plaintiff,  a  respectable 
inhabitant  of  Cheltenham,  at  her  lodgings,  and  took  her  from  her  bed 
at  night  to  prison. 

The  charge  proving  unfounded,  plaintiff  sued  him  for  the  false  im- 
prisonment ;  and  the  Judge  having  directed  the  jury  to  consider  whether 
the  foregoing  circumstances  afforded  the  defendant  reasonable  ground 
to  suppose  the  plaintiff  had  committed  a  felony,  and  whether,  in  his 
situation,  they  would  have  acted  as  he  had  done:  Held,  that  this 
direction  was  substantially  correct. 

2.  Held  also,  that,  under  the  circumstances,  the  degree  of  coercion 
resorted  to  by  the  defendant  was  not  excessive. 

Trespass  for  assault  and  false  imprisonment.     Plea,  not  guilty. 

At  the  trial  before  Gaselee,  J.  last  Gloucestershire  *Assizes,       [  *355  ] 

the  plaintiff,  an  elderly  female,  proved,  that  on  the  27th   of 

t  See   Lister  v.   Ferryman  (1870)      Stephen  on  Malicious  Prosecution, 
L.  B.  4  II.  L.  521 ;  and  intermediate      ch.  vii. — F.  P. 
authorities     collected     in     Herbert 


A 
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Davis  January,  1827,  between  ten  and  eleven  at  night,  the  defendants, 
RrNSELL.  without  producing  any  warrant,  took  her  from  her  bed  at  her 
lodgings  in  Cheltenham,  and  conveyed  her  to  prison,  where  she 
remained  till  the  next  morning,  when  she  was  carried  before 
Mr.  Capper,  a  magistrate,  upon  a  charge  of  theft,  which  was 
ultimately  dismissed. 

The  defence  was,  that,  in  the  month  of  November  preceding,  a 
robbery  had  been  committed  in  the  house  of  Ann  Hamerton,  a 
young  milliner  at  Cheltenham,  with  whom  the  plaintiff  at  that 
time  lodged;  that  upon  that  occasion  the  plaintiff's  trunk  had 
been  broken  open,  and  that  a  10Z.  note,  and  many  other  articles, 
had  been  taken  out. 

The  plaintiff  shortly  afterwards  went  to  reside  in  the  house 
from  which  the  defendants  took  her. 

On  the  27th  of  January  following,  Miss  Hamerton  shewed  the 
defendant,  Russell,  the  superintendent  of  the  Cheltenham  police, 
a  letter  addressed  to  the  plaintiff  at  Miss  Hamerton's  house,  and 
bearing  the  Cheltenham  po6t-mark ;  and  alleging,  that,  upon 
looking  in  at  the  ends,  she  believed  it  to  contain  some  allusion 
to  the  robbery,  induced  Russell  to  break  it  open. 

The  letter,  which  was  anonymous,  purported  to  come  from  an 
accomplice  in  the  robbery,  residing  in  London,  and  demanded 
money  at  the  hands  of  the  plaintiff,  as  a  joint  perpetrator  of  the 
offence. 

Miss  Hamerton  also  told  Russell,  that  four  days  after  the 
robbery  a  letter  had  arrived  for  the  plaintiff  in  the  same  hand- 
writing, with  the  London  post-mark,  and  that  the  plaintiff  had 
refused  to  shew  it ;  she  then  expressed  her  suspicions  of  the 
plaintiff  being  concerned  in  the  robbery,  and  said  she  thought 
Russell  ought  to  take  her  into  custody. 
[  *356  ]  This,  after  reading  the  above  letter,  Russell,  assisted  *by  the 

other  defendants,  proceeded  to  do ;  the  door  of  the  house  being 
opened  to  him  when  he  knocked. 

On  cross-examination  it  appeared,  that  on  the  8th  of  January  pre- 
ceding, the  plaintiff  having  found,  secreted  under  Miss  Hamerton's 
bed,  and  on  her  person,  sundry  of  the  articles  which  had  been 
stolen  from  the  plaintiff's  trunk,  took  Miss  Hamerton  before 
Mr.  Capper,  the  magistrate,  charged  her  with  the  theft,  and 
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identified  the  articles  found  under  her  bed,  as  the  articles  which        Davis 
had  been  stolen  from  the  plaintiff's  trunk.     The  defendant  was      kussell. 
present  upon  that   occasion.     Mr.  Capper,  however,  dismissed 
the  charge,  t 

The  learned  Judge  said,  that  if  the  constable  had  a  complaint 
made  to  him  under  such  circumstances  as  to  induce  him  to 
believe  it  true,  he  had  a  right  to  take  into  custody  the  party 
complained  against,  provided  the  facts  were  such  as  to  warrant 
an  apprehension ;  and  he  desired  the  jury  to  consider  whether 
the  statement  they  had  heard  satisfied  them,  looking  at  the  letter 
and  the  other  facts,  that  the  constable  had  reasonable  ground  to 
suppose  the  plaintiff  implicated  in  the  felony  with  which  she  had 
been  charged ;  and  whether,  standing  in  his  place,  they  would 
have  acted  as  he  had  done. 

A  verdict  having  been  found  for  the  defendants, 

Russell,  Serjt.  moved  for  a  new  trial,  on  the  ground,  first, 
that  the  question,  whether  or  not  the  constable  had  Reasonable  [  *357  ] 
and  probable  cause  for  apprehending  the  plaintiff,  was  a  question 
of  law  which  ought  not  to  have  been  left  to  the  jury;  and, 
secondly,  that  the  jury  ought  to  have  been  directed  to  consider, 
whether,  supposing  the  arrest  justifiable,  the  circumstances  of 
the  case  warranted  the  degree  of  coercion  resorted  to  by  the 
defendants. 

First,  the  defendant,  as  constable,  could  only  excuse  himself 
by  giving  in  evidence,  under  the  general  issue,  such  circum- 
stances as  would  have  amounted  to  a  justification  if  pleaded  by  a 
private  person :  Mure  v.  Kaye ;  J  and  it  is  clear  that  on  such  a 
plea,  if  the  facts  were  admitted  by  demurrer,  the  sufficiency  of 
them  to  excuse  the  defendant  would  be  a  question  for  the  Court : 

+  Miss  Hamerton  was,  on  the  same  On  the  proof  supposed  to  be  aff  orded 

evidence,  tried  and  convicted  for  the  by  that  letter,   the  plaintiff,  when 

robbery  at  the  ensuing  Gloucester  charged  before  Mr.  Capper  on  the 

Spring  Assizes ;  being  then  sentenced  28th  of  January,  had  been  committed 

to   seven   years  transportation,   she  to  prison  for  fifteen  days,  for  further 

committed    suicide    the    next    day.  examination ;    at  the  expiration  of 

Upon  that  trial,  the  anonymous  letter,  that  time,  for  live  days  more,  and 

on  the  credit  of  which  Russell  had  then  dismissed, 

apprehended  the  plaintiff,  was  proved  \  4  Taunt.  35. 
to  have  been  written  by  Hamerton. 
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Davis       cause,  in  case  the  jury  should  find  that  the  defendants   acted 
Russell,     bond  fide  upon  such  reasonable  and  probable  cause. 

Secondly,  the  Judge  should  have  left  to  the  jury  the  question, 
whether  the  defendant  had  reason  to  suspect  that  the  plaintiff 
would  escape  ? 

A  constable  ought  not  to  arrest  without  a  warrant,  unless  there 
be  reason  to  suspect  an  escape,  if  he  waits  to  procure  a  warrant. 
[  *360  ]  Here,  the  plaintiff  was  well  *known  as  a  respectable  resident  in 
Cheltenham,  and  she  ought  not  to  have  been  taken  from  her  bed 
at  night;  or  forced  to  quit  her  house.  The  defendant  knew  he 
might  find  her  in  the  morning.  She  was  a  female,  and  old,  and 
there  was  no  chance  of  her  attempting  to  escape.  If  such  a 
proceeding  were  allowable,  the  most  respectable  individuals, 
even  Judges  themselves,  might,  upon  the  unfounded  assertions 
of  any  unprincipled  person,  be  dragged  from  their  beds  to  a 
prison.  But,  even  in  the  execution  of  his  duty  (and  where  the 
arrest  is  admitted  to  have  been  well  founded),  a  constable  can  do 
nothing  more  than  is  necessary  to  prevent  an  escape.  In  Wright 
v.  Court\  the  Court  held,  that  a  constable  could  not  justify 
handcuffing  a  prisoner,  unless  he  has  attempted  to  escape,  or 
unless  it  be  necessary,  to  prevent  him  from  doing  so. 

According  to  the  older  authorities,  (4  Inst.  177,)  even  a  warrant 
could  not  be  granted  to  search  a  house,  on  bare  suspicion,  before 
the  stats.  1  &  2  Ph.  &  M.  c.  18, 1  and  2  &  8  Ph.  &  M.  c.  10  ;I  and 
Samvcl  v.  Payne%  is  the  first  case  which  establishes  that  a 
constable  may  justify  arresting  a  party  without  a  warrant,  upon 
a  reasonable  charge  of  felony.  But  still  this  can  be  done  only  in 
cases  where  escape  is  probable :  2  Hale,  91,  1  Hale,  567,  569 ; 
and  where  the  constable  himself  knows  of  the  felony. 

In  Lcdwith  v.  Catchpole,\\  Buller,  J.  says,  "If  the  constable 
acts  upon  suspicion,  must  it  not,  to  make  it  a  justification,  be  a 
reasonable  ground  of  suspicion  in  his  own  mind,  and  within  his 
own  knowledge,  and  not  merely  the  information  of  others ;  for 
if  it  is  not  so,  he  takes  upon  himself  to  judge  of  the  evidence 
of  others,  when  he  ought  to  go  before  a  magistrate,  who  is  the 
proper  judge." 

+  28  R.  R.  418  (4  B.  &  C.  596).  §  Dougl.  359. 

X  Repealed  7  Geo.  IV.  c.  64,  s.  32.  ||  Cald.  291 ;  23  Geo.  HI. 
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Ledu-ith  v.  Catchpole  differed  from  Samuel  v.  Payne,  in  this        Davis 

f*. 

respect,  that  no  charge  was  made :  but  a  felony  had  actually  Russell. 
been  committed ;  and  two  of  the  Judges  held,  that,  under  the  [ 361  ] 
circumstances,  the  constable  was  justified.  But  the  probability 
of  escape,  if  the  officer  had  not  acted,  seems  to  have  been  a 
ground  of  their  decision.  Lord  Mansfibld  says,  "  Upon  a 
highway  robbery  being  committed,  an  alafrn  spread,  and  par- 
ticulars circulated,  and  in  the  case  of  crimes  still  more  serious, 
upon  notice  given  to  all  the  sea  ports,  it  would  be  a  terrible  thing, 
if,  under  probable  cause,  an  arrest  could  not  be  made;  and 
felons  are  usually  taken  up  on  descriptions  in  advertisements." 
That  is,  not  only  probable  cause  of  suspicion  of  the  crime,  but 
probable  cause  to  fear  an  escape. 

The  point  in  Samuel  v.  Payne  was  raised  on  demurrer  in  a 
case  in  the  Year  Book,  in  Hilary  Term,  7  Hen.  IV.  :t  the  Court 
inclined  to  the  doctrine  of  Samuel  v.  Payne;  but  the  case  was 
adjourned.  But  it  is  material  to  observe,  that  the  plea  of  justifi- 
cation stated  circumstances  in  which  an  escape  might  probably 
have  been  apprehended.  The  plea  was,  "  that  certain  persons 
came  to  the  defendant,  the  bailiff,  in  London,  and  told  him  that 
the  plaintiff  and  another  were  come  into  London  with  certain 
cattle  which  were  stolen,  as  it  seemed  to  them.  Upon  which  he 
went  to  the  plaintiff  and  the  other  person,  and  found  the  cattle 
en  un  obscur  lieu,  in  a  house,  and  upon  that  arrested  them.,, 

The  parties  being  strangers  in  London,  and  the  cattle  in 
concealment,  the  probability  of  escape  was  great. 

It  would  be  of  serious  consequence  to  the  liberty  of  the  subject, 
and  the  peace  and  comfort  of  society,  if  a  constable  is  to  be 
empowered  to  arrest  on  his  own  suspicions  and  judgment,  where 
he  has  no  reason  to  fear  *escape,  and  may  with  propriety  lay  the       [  *362  ] 
case  first  before  a  magistrate. 

A  rule  nisi  having  been  granted, 

Ludlow,  Serjt.  shewed  cause : 

The  learned  Judge's  direction  to  the  jury  was  in  substance 
correct.  By  desiring  the  jury  in  effect  to  find,  whether  the 
constable  acted  on  a  belief  of  the  representation  made  to  him  by 

t  7  Hen.  17.  35,  pi.  3. 

41—2 
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Davis       Miss  Hamerton,  the  learned  Judge  impliedly  decided  that  that 
Russell,     representation,  if  believed,  formed  a  probable  ground   for  the 
apprehension  of  the  plaintiff. 

The  direction  was  in  substance  conformable  to  that  in  Beckwith 
v.  Philby,  a  case  in  which  the  law  on  the  subject  was  well 
considered.  As  to  the  alleged  omission  to  leave  to  the  con- 
sideration of  the  jury  the  question,  whether  or  not  the  defendant 
had  employed  the  precise  measure  of  coercion  necessary  for  his 
purpose,  such  a  question  might  have  arisen  if  the  plaintiff  had 
been  loaded  with  fetters;  but,  short  of  apprehension,  no  pre- 
caution would  have  been  adequate  to  ensure  her  f  orthcomingness, 
except  the  placing  a  guard  round  her  house  all  night,  a  step 
totally  unfitted  to  the  occasion,  and  probably  not  in  the  constable's 
power. 

Russell,  in  support  of  his  rule,  relied  on  the   authorities 
before  cited. 

Bbst,  Ch.  J. : 

This  was  an  action  for  false  imprisonment.  The  defendant,  as 
a  constable,  gave  in  evidence,  under  the  general  issue,  circum- 
stances to  shew  that  in  the  execution  of  his  duty  he  had  a 
probable  cause  for  apprehending  and  imprisoning  the  plaintiff. 
The  jury  having  found  a  verdict  in  his  favor,  a  new  trial  has 
been  moved  for,  on  the  ground  that  the  jury  were  misdirected ; 
first,  in  the  circumstance  that  they  were  left  to  consider  whether 
[  »S6S  ]  the  defendant  had  probable  cause  *for  arresting  the  plaintiff ; 
and,  secondly,  in  the  circumstance  that  they  were  not  requested 
to  consider  whether  or  not  the  defendant  had  resorted  to  a  degree 
of  coercion  unnecessary  for  the  occasion. 

The  question  of  probable  cause  is,  no  doubt,  a  question  for  the 
Judge  ;  but  the  jury  must  first  find  the  facts  which  are  supposed 
to  constitute  the  probable  cause ;  and  it  is  sometimes  difficult  to 
draw  the  line  between  the  law  and  the  fact.  It  has  been  argued 
in  effect,  that  if  the  jury  had  intimated  their  belief  of  the  facts, 
the  plaintiff  ought  to  have  been  nonsuited.  But  on  these  facts 
the  Judge  could  not  properly  have  directed  a  nonsuit.  It  was 
necessary  to  leave  to  the  jury,  whether,  admitting  the  facte,  the 
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■defendant  acted  honestly ;  for  if  he  did  not, — if  he  acted  without        Davis 

giving  credit  to  the  statement  made  to  him  by  Hamerton, — the      Russell. 

verdict  ought  to  have  been  against  him,  and  with  heavy  damages. 

But  the  learned  Judge  tells  them,  "  If  you  believe  the  facts,  and 

thence  infer  that  the  defendant  was  acting  honestly,  you  must 

find  for  him."     This  was   saying  in   substance,  that,  in  his 

opinion,  the  facts,  if  believed,  furnished  a  probable  cause  for 

the  defendant's  conduct.     But  if  the  direction  to  the  jury  were, 

on  the  whole,  substantially  right,  a  mere  inaccuracy  of  expression 

will  not  render  it  necessary  to  have  recourse  to  a  new  trial.     This 

direction   was  substantially  right.     It  was  for  the  jury  to  say 

whether  they  believed  the  facts ;  and,  if  they  believed  them, 

whether  the  defendant  were  acting  honestly ;  in  other  words, 

whether  the  jury,  under  the  same  circumstances,  would  have  done 

as  he  did.     It  has  been  further  contended,  that  without  a  warrant 

from  a  magistrate  a  constable  has  no  right  to  apprehend  upon 

suspicion,  unless  there  be  danger  of  escape  if  he  forbear  to 

apprehend.     The  law,  however,  is  not  so.    For  though  a  private 

individual  cannot  arrest  upon  bare  suspicion,  a  constable  may. 

This  has  been  decided  in  so  many  *cases,  that  it  is  unnecessary      [  »S64  ] 

to  refer  to  them ;  and  unless  the  law  were  so,  there  would  be  no 

.security  for  person  or  property.     Then,  had  the  constable  in  this 

case  reason  to  suspect  that  a  felony  had  been  committed  ? 

Hamerton  told  him  that  the  plaintiff  had  robbed  her,  and  that 

her  suspicions  were  confirmed  by  an  anonymous  letter  which  had 

fallen  into  her  hands.     The  constable  had  no  means  of  knowing 

that  this  letter  had  been  written  by  Hamerton  herself,  and  if  he 

helieved  it  genuine,  it  afforded  ample  ground  for  suspicion.    That 

has  all  been  left  to  the  jury,  and  they  have  come  to  the  same 

conclusion.    A  passage  has  been  referred  to  in  4  Inst.  177,  to 

shew  that  a  constable  cannot  arrest  upon  suspicion;  but  the 

words  are,  "bare  surmise,"  which  is  a  very  different  thing. 

"  One  or  more  justices  of  peace  cannot  make  a  warrant  upon  a 

bare  surmise  to  break  any  man's  house  to  search  for  a  felon,  or 

for  stolen  goods ;  for  they  being  created  by  Act  of  Parliament, 

have  no  such  authority  granted  to  them  by  any  Act  of  Parliament; 

and  it  should  be  full  of  inconvenience  that  it  should  be  in  the 

power  of  any  justice  of  peace,  being  a  judge  of  record,  upon  a 
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Davis       bare  suggestion  to  break  the  house  of  any  person,  of  what  state, 
Russell,      quality,  or  degree  soever,  and  at  what  time  soever,  either  in  the 
day  or  night,  upon  such  surmises." 

And  the  authority  of  Hale,  even  in  the  passage  cited,  is  against 
the  position  contended  for.  "  A  constable  may,  ex  officio,  arrest 
a  breaker  of  the  peace  in  his  view,  and  keep  him  in  his  house, 
or  in  the  stocks,  till  he  can  bring  him  before  a  justice  of  peace." 
"  If  a  felony  be  committed,  and  A.  acquaints  him  that  B.  did 
it,  the  constable  may  take  him  and  imprison  him,  at  least  till  he 
can  bring  him  before  some  justice  of  peace.  But  if  there  be 
only  an  affray,  and  not  in  the  view  of  the  constable,  it  hath  been 
held  he  cannot  arrest  him  without  a  warrant  from  the  justice ; 
[  '365  j  but  it  seems  he  may,  to  *bring  the  offender  before  a  justice,  though 
not  compellable.'1 

Then,  Samuel  v.  Payne  is  an  express  decision  that  a  constable 
may  justify  an  arrest  upon  reasonable  suspicion. 

It  has  further  been  insisted,  that,  at  all  events,  an  undue  degree 
of  coercion  was  resorted  to ;  that  the  plaintiff  ought  not  to  have 
been  apprehended  at  night,  or  compelled  to  go  from  her  home. 
But  what  was  the  constable  to  do  ?  Was  he  to  go  home  ?  or  to 
watch  the  plaintiff's  house  all  night?  Hamerton  had  required 
his  assistance,  and  if  the  plaintiff  had  escaped  he  would  have 
been  responsible.  A  person  in  his  situation  has  little  discretion 
left  to  him ;  if  a  charge  be  made  he  must  act ;  and  the  defendant 
would  not  have  been  justified  if,  after  the  information  he  had 
received,  he  had  not  gone  that  night  to  the  plaintiff's  house :  he 
used  no  unnecessary  violence ;  he  did  not  break  the  door :  and 
he  was  bound  to  make  the  arrest.  The  case  has  been  ably  argued, 
and  is  of  great  importance.  It  is  important  that  constables  should 
not  abuse  their  authority,  and  equally  so  that  they  should  not 
be  discouraged  in  the  due  discharge  of  their  duty.  We  cannot 
uphold  the  notion  that  a  constable  is  not  permitted  to  go  into 
a  house  at  night  to  apprehend  a  person  suspected.  Severity, 
indeed,  is  not  necessary,  and  parties  charged  should  be  treated 
according  to  their  condition  ;  but  it  is  necessary  that  the  constable 
should  have  their  persons  secure.  The  sufferings  of  the  plaintiff 
in  this  cause  are  indeed  to  be  regretted ;  but  they  have  been 
occasioned  by  the  wickedness  of  Hamerton,  of  whom  the  defen- 
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dant  was  the  innocent  instrument,  and  therefore  the  rule  for  a        Davis 
new  trial  must  be  discharged.  Russell. 

Park,  J. : 

I  do  not  impeach  any  of  the  cases  that  have  been  decided  on 
this  subject,  nor  had  I  ever  a  *doubt  that  it  is  the  province  of  [  *866  ] 
the  Judge  on  such  occasions  to  determine  the  point  of  law ;  but 
as  that  must  be  compounded  of  the  facts,  and  as  the  jury  must 
decide  on  them,  my  practice  has  been  to  say,  "  You  are  to  tell 
me  whether  you  believe  the  facts  stated  on  the  part  of  the  defen- 
dant, and  if  you  do,  I  am,  of  opinion  that  they  amount  to  a  reason- 
able and  probable  cause  for  the  step  he  has  taken.' '  I  do  not 
direct  a  nonsuit,  because  the  fact  is  so  closely  connected  with  the 
law.  The  direction  of  the  learned  Judge  in  this  case  is  conform- 
able to  that  mode  of  proceeding,  and  is  substantially  the  same  as 
in  Hill  v.  Yates,  and  Beckwith  v.  Philby.  Littledale,  J.  in  that 
case  directed  the  jury  to  find  a  verdict  for  the  defendants,  if 
they  thought  upon  the  whole  evidence  that  the  defendants  had 
reasonable  cause  for  suspecting  the  plaintiff  of  felony ;  and  Lord 
Tenterden  said,  "  Whether  there  was  any  reasonable  cause  for 
suspecting  that  the  plaintiff  had  committed  a  felony,  or  was  about 
to  commit  one,  or  whether  he  had  been  detained  in  custody  an 
unreasonable  time,  were  questions  of  fact  for  the  jury."  "  There 
is  this  distinction  between  a  private  individual  and  a  constable : 
in  order  to  justify  the  former  in  causing  the  imprisonment  of  a 
person,  he  must  not  only  make  out  a  reasonable  ground  of 
suspicion,  but  must  prove  that  a  felony  has  actually  been  com- 
mitted ;  whereas  a  constable,  having  reasonable  ground  to  suspect 
that  a  felony  has  been  committed,  is  authorized  to  detain  the 
party  suspected,  until  enquiry  can  be  made  by  the  proper 
authority."  The  direction  of  the  learned  Judge  in  the  present 
case  was  tantamount  to  this:  "If  you  think  the  defendant 
acted  bond  fide,  I  am  of  opinion  he  had  probable  cause  for  the 
course  he  pursued." 

It  has  also  been  objected,  that  there  was  no  necessity  for 
apprehending  the  plaintiff  at  night,  and  a  case  has  been  put  of 
the  apprehension  of  a  Judge  at  his  own  house.  But  was  the 
constable  to  stay  in  the  street  all  *night,  after  the  information       [  »S67  ] 
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Davis  he  had  received ;  or  in  the  plaintiff's  room?  No.  And  the  very 
Russell,  circumstance  of  the  magistrate's  committing  the  plaintiff  the  next 
day  affords  a  presumption  that  the  defendant  was  acting  bond  fide. 
The  circumstance  of  a  felony  having  been  imputed  to  the  plaintift 
was  a  sufficient  reason  why  the  constable  should  apprehend  an 
escape. 

Burrough,  J. : 

A  constable  has  always  reason  to  apprehend  an  escape  when 
he  receives  information  of  this  nature ;  and  if  he  did  not  act  upon 
such  supposition,  there  would  be  no  safety  for  property  in  London. 
I  am  clearly  of  opinion  that  the  defendant  might  have  justified 
this  conduct  in  a  plea,  stating  that  a  felony  had  been  committed, 
and  that  he  had  been  informed  of  it.  What  Hamerton  told  him, 
added  to  the  letter  she  produced,  was  sufficient  to  raise  a  strong 
suspicion  in  the  mind  of  a  constable ;  and  such  a  justification 
could  not  have  been  got  rid  of  but  by  denying  the  facts  alleged. 
Here  they  were  true,  and  if  the  constable  had  ground  to  believe 
them,  that  was  sufficient  for  him.  Nothing  but  the  subsequent 
conviction  of  Hamerton  has  raised  the  difficulty  in  this  case ;  but 
the  question  is,  on  what  grounds  and  motives  the  constable  acted 
at  the  time.  He  had  reasonable  ground  to  believe  the  charge, 
and  it  was  his  duty  to  apprehend  the  plaintiff;  that  being  so,  the 
learned  Judge's  direction  was  right  in  substance. 

Gaselee,  J. : 

On  a  review  of  all  that  has  been  said,  I  do  not  alter  the  opinion 
I  had  formed  at  the  trial.  I  said  to  the  jury  in  substance  what 
has  been  stated ;  but  I  never  meant  to  leave  to  them  the  question 
of  legal  probable  cause ;  for  I  had  the  case  of  Beckwith  v.  Philby 
before  me,  and  I  was  requested  to  nonsuit  the  plaintiff.  I  could 
not  do  so  upon  the  plaintiff's  case,  though,  in  similar  causes,  I 
[  *368  ]  have  occasionally  done  so,  after  hearing  *the  defendant's  case ; 
but  when  there  is  any  doubt  as  to  the  facts,  they  must  be  found 
by  the  jury.  By  leaving  them  to  the  jury  in  this  case,  and 
also  whether  the  defendant  acted  bond  fide,  I  intimated,  in 
effect,  that  if  they  were  satisfied  on  that  head,  the  defendant 
stood  excused. 
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As  to  the  point  about  the  probability  of  escape,  none  of  the        Davis 

authorities  cited  go  the  length  of  saying  that  the  constable  cannot      Russell. 

detain,  except  where  he  has  reason  to  apprehend  an  escape.     The 

rule,  therefore,  must  be 

Discharged. 


HUDSON   v.   REVETT.f  l829- 

1  Feb.  7. 


[368] 


(5  Bing.  363— 391;  S.  C.  2  Moore  &  Payne,  663;  7  L.  J.  C.  P.  145.) 

The  defendant  executed  a  deed,  conveying  his  property  to  trustees 
to  sell  for  the  benefit  of  creditors,  the  particulars  of  whose  demand  were 
stated  in  the  deed ;  a  blank  was  left  for  one  of  the  principal  debts,  the 
exact  amount  of  which,  being  subsequently  ascertained,  was  inserted 
in  the  blank  the  next  day,  in  the  defendant's  presence,  and  with  his 
assent.  He  afterwards  recognized  the  deed  as  valid  in  various  ways, 
particularly  by  being  present  when  it  was  executed  by  his  wife,  and  by 
joining  her  in  a  fine  to  enure  to  the  uses  of  the  deed :  Held,  that  the  deed 
was  valid,  notwithstanding  the  filling  up  of  the  blank  after  execution. 

This  was  an  issue  directed  by  the  Court  of  Common  Pleas  to 
try  whether  certain  deeds  of  lease  and  release,  and  an  accom- 
panying deed  of  trust,  were  the  deeds  of  the  defendant,  and  if  so, 
whether  they  had  been  obtained  by  fraud,  covin,  or  misrepre- 
sentation. 

The  lease  and  release  bore  date  the  25th  and  26th  of  November, 
1825,  respectively ;  the  deed  of  trust  the  latter  day ;  and  the 
object  of  the  deeds  was  to  effect  a  conveyance  *of  Kevett's  property  [  *369  ] 
to  Hudson,  in  trust  to  raise  money  by  sale  of  it  for  the  payment 
of  Kevett's  debts,  with  a  trust,  as  to  any  residue,  in  favour  of 
Bevett ;  and  "  in  the  first  place,  for  the  trustee  to  pay  and  defray 
the  costs,  charges,  and  expenses  of  all  parties  thereto  attending 
the  preparing,  settling,  completing,  and  executing  those  presents, 
and  the  several  indentures  of  lease  and  release  therein  referred 
to." 

At  the  trial  before  Holroyd,  J.  last  Suffolk  Summer  Assizes, 

t  Distinguished  by  Lindley,  L.J.  Q.  B.  Div.  424,  54  L.  J.  Q.  B.  177, 

in  Powell  v.  London  &  Provincial  Bank  184.    In  the  latter  case,  however,  the 

'93,  2  Ch.  555,  561,  62  L.   J.    Ch.  transaction  was  supported  on  equit- 

795,   801,  C.   A.,  and  by  the  same  able  grounds  by  the  Court  of  Appeal 

authority  in  Society  QSntrah  de  Paris  and  the  House  of  Lords :  11  App.  Ca«. 

v.    Tramways    Union    Co.    (1884)  14  20,  55  L.  J.  Q.  B.  169.— U.  C. 
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Hudson  Mr.  Brown,  the  attorney  who  prepared  the  deeds,  and  was  also  a 
Revett.  party  to  the  deed  of  trust,  stated,  that  on  Monday  the  28th  of 
November,  1825,  the  defendant  being  then  a  prisoner  in  the 
King's  Bench  prison,  he,  Brown,  on  the  part  of  the  plaintiff  and 
other  creditors,  and  acting,  as  he  conceived,  for  all  parties,  went, 
accompanied  by  Columbine,  the  attesting  witness,  to  the  defen- 
dant in  the  prison,  for  the  purpose  of  procuring  the  execution  of 
the  deeds.  That  they  corresponded  exactly  with  drafts  which 
had  before  been  assented  to  and  signed  by  the  defendant ;  that 
blanks  were  left  for  the  amounts  of  the  debts  of  various  creditors, 
which  were  then  filled  up,  with  the  exception  of  the  blank  for  the 
debt  of  one  Mills,  a  creditor ;  that  Mills,  who  was  present,  claimed 
16,0002.  odd ;  but  that  the  defendant  shewed  an  account,  reducing 
Mills's  debt  to  14,858/.  8*.  8rf.,  and  said  he  had  vouchers  by  which 
he  could  confirm  the  account.  The  account  was  admitted,  subject 
to  the  production  of  these  vouchers  ;  and  it  was  agreed  that  the 
blank  for  Mills's  debt  should  be  filled  up  when  they  were  produced. 
The  defendant  and  Mills  then  executed  the  deed,  leaving  the 
blank  to  be  filled  up  as  above  mentioned.  This  statement  was 
confirmed  by  the  attesting  witnesses,  the  only  other  person  present. 
The  next  day  Brown  and  Mills  attended  the  defendant  again ; 
but  Columbine  was  not  present.  The  defendant  produced  the 
[  '370  ]  vouchers  in  question  ;  the  *balance  was  struck :  Brown  filled  up 
the  blanks  with  the  sum  of  14,858i.  8*.  8d.,  and  then  went  away, 
taking  with  him  the  deeds  for  the  purpose  of  procuring  their 
execution  by  other  parties.  The  instrument  at  that  time  had  a 
deed-stamp  (not  ad  valorem),  and  no  new  stamp  was  added.  The 
defendant  left  the  prison  shortly  afterwards,  and  the  deeds  were 
executed  in  his  presence  by  his  wife,  (who  also  joined  in  a  fine  to 
enure  to  the  uses  of  the  trust-deed,)  under  his  sanction,  when  he 
was  at  liberty. 

The  plaintiff,  the  trustee,  did  not  execute  the  trust-deed  till  the 
end  of  the  ensuing  December.  Many  letters  were  subsequently 
written  by  the  defendant,  in  which  he  not  only  treated  the  deeds 
as  valid  instruments,  but  ordered  the  occupiers  of  the  property 
to  pay  their  rents  to  the  plaintiff,  and  the  steward  of  the  manor 
to  deliver  up  his  books  and  the  rolls  of  the  manor  to  Brown.  It 
appeared,  further,  that  he  had  told  one  Chapman  that  he  had 
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executed  the  deeds,  and  had  gained  time ;  also,  that  he  had  carried      Hudson 

T 

into  effect  the  fine  that  was  to  pass  his  wife's  interest.  *    *    *  rkvbtt. 

No  evidence  was  offered  on  the  part  of  the  defendant ;  but  the 
following  passage  in  Bull.  N.  P.  p.  267,  was  *relied  on :  "  If  [  wi  ] 
there  be  blanks  left  in  an  obligation  in  places  material,  and  filled 
up  afterwards  by  the  assent  of  parties,  yet  is  the  obligation  void, 
for  it  is  not  the  same  contract  that  was  sealed  and  delivered: 
as  if  a  bond  were  made  to  C,  with  a  blank  left  after  for  his 
Christian  name  and  for  his  addition,  which  is  afterwards  filled 
up." 

Holroyd,  J.  told  the  jury  it  did  not  appear  in  the  passage 
cited  that  the  alteration  was  made  in  the  presence  of  the  party, 
but  that,  if  in  such  a  case  there  was  that  which  amounted  to  a 
redelivery,  and  shewed  that  the  party  meant  the  deed  should  be 
acted  on  in  its  altered  state,  the  alteration  being  made  in  his 
presence  would  amount  to  a  redelivery,  and  the  deed  would  be 
his  in  its  altered  state;  he  referred  to  Goodright  d.  Carter  v. 
Straphan,\ — where  the  redelivery  by  a,  feme,  after  baron's  death, 
of  a  deed  delivered  by  her  whilst  covert,  was  held  a  sufficient 
confirmation  of  the  deed  to  bind  her  without  re-execution  or 
re-attestation, — and  said,  that  circumstances  alone  might  be 
equivalent  to  a  redelivery.  Then,  observing  on  the  fact  that  the 
blank  in  the  present  case  had,  according  to  a  previous  arrange- 
ment, been  filled  up  in  the  defendant's  presence,  and  with  his 
consent,  that  he  had  afterwards  assisted  at  and  sanctioned  the 
execution  of  the  deed  by  his  wife,  and  had  acted  upon  it  as  a 
valid  instrument,  he  said,  that  unless  the  jury  disbelieved  the 
evidence,  there  was  abundant  ground  for  their  considering  this 
deed  as  the  deed  of  the  defendant :  of  fraud  or  covin  no  evidence 
had  been  offered. 

The  jury  found  that  the  deeds  were  the  deeds  of  the  defendant, 
and  that  the  execution  of  them  had  not  been  obtained  by  any 
fraud,  covin,  or  misrepresentation. 

Wilde,  Serjt.  moved  for  a  new  trial,  on  the  ground  [inter       [  372  ] 
alia]  that  the  deed  was  void,  having  been  altered  in  a  material 
particular  after  its  execution,  without  any  redelivery. 

t  Cowp.  201. 
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Hudson  A  redelivery,  he  contended,  could  only  be  implied  where  there 

Revett.  was  no  evidence  to  rebut  the  presumption ;  here,  the  circumstance 
that  the  deed  was  always  out  of  Bevett's  possession  was  evidence 
sufficient  to  rebut  any  such  presumption.  In  Ooodright  v. 
Straphan  the  deed  had  never  been  executed  at  all  before  the 
death  of  the  husband,  for  an  execution  by  a  feme  covert  was 
altogether  void :  here  the  deed  was  once  well  executed,  and  there 
could  be  no  new  execution  actual  or  implied  without  a  new  stamp. 
A  rule  nisi  having  been  granted, 

Storks  and  Russell,  Serjts.  shewed  cause : 

If  Bevett  was  present  when  the  blanks  were  filled  up,  the 
validity  of  the  deed  is  unimpeachable.  But  even  if  he  were  not, 
the  transaction  may  be  upheld  if  the  insertions  were  made  with 
his  assent,  and  in  conformity  with  the  original  intention  and 
agreement  of  the  parties. 

It  was  settled  between  the  parties  that  the  deed  should  be 
executed,  subject  to  the  blanks  being  filled  up,  when  the  amount 
of  debt  should  have  been  ascertained  and  agreed  upon.  They 
were  filled  up,  therefore,  according  to  the  intention  of  the 
parties,  and  there  was  no  alteration  of  the  deed,  but  a  completion 
of  it,  according  to  the  intention  of  the  parties. 

Under  these  circumstances  it  may  be  contended,  first,  that  the 
deed  remained  the  deed  of  the  parties  (without  redelivery)  not- 
withstanding the  insertion. 

The  only  authority  cited  to  the  contrary  is  Bull.  N.  P.  267- : 
[  *37S  ]  "  If  there  be  blanks  left  in  an  obligation  in  *places  material,  and 
filled  up  afterwards  by  the  assent  of  parties,  yet  is  the  obligation 
void,  for  it  is  not  the  same  contract  that  was  sealed  and  delivered. 
As,  if  a  bond  were  made  to  C,  with  a  blank  left  after  for  his 
Christian  name  and  for  his  addition,  which  is  afterwards  filled 
up/1  And  in  support  of  this  position  the  learned  writer  cites 
2  Boll.  Ab.  29.  (Faits ;  Interliner) ;  but  the  passage  there  is, 
"  Si  un  fait  soit  alter  en  point  material  per  le  plaintiff  mesme  ou 
per  ascun  estranger  sans  le  privitee  del  obligee ;  soit  ceo  interlinea- 
tion, addition,  rasure,  ou  per  le  traction  d'un  penn  per  le  middest 
d'ascun  parol,  le  fait  per  ceo  devient  void.  Co.  11.  Pigot's  case, 
27,  per  curiam  resolve ;  car  ceo  ore  n'est  mesme  fait.     Come  si 
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un  obligation  soit  fait  al  un  viscount  pur  apparer,  &c.  et  en      Hudson 

r. 

Tobligation  le  nosme  del  viscount  est  omitt,  et  puis  le  deliverie  de  revett. 
ceo  son  nosme  est  interline,  ou  per  l'obligee  ou  per  un  estranger 
sans  son  privitie,  encore  le  fait  est  void  per  ceo."  So  that 
PigoVs  case  is  the  fountain  ;  and  that  case  does  not  support  the 
dictum  of  Buller,  J.  as  to  the  addition ;  on  the  contrary, 
a  special  verdict  found  that  the  bond  was  made  by  Pigot  the 
defendant,  and  two  others,  who  were  held  and  firmly  bound 
to  the  plaintiff,  Benedict  Winchcombe,  Esq.  in  sixty  pounds ; 
that  the  plaintiff  was  sheriff  of  the  county  of  Oxford,  and  the 
condition  was  for  the  appearance  of  one  of  the  parties  in  the 
King's  Bench  to  answer  in  a  plea  of  trespass  ;  that  the  bond  was 
delivered  by  Pigot  as  his  deed  to  the  use  of  the  plaintiff,  and  that 
after  the  delivery  of  the  deed,  the  words  "  Sheriff  of  the  county 
of  Oxford"  were  interlined  after  the  words  Benedict  Winch- 
combe, Esq.,  and  before  the  words  sixty  pounds ;  sine  notitia, 
Anglice,  the  privity  or  command  of  the  said  Benedict.  The 
Court  decided,  on  the  ground  that  this  was  an  addition  by  a 
stranger,  without  the  privity  of  the  obligee,  on  a  *point  not  [  *37*  ] 
material  in  any  thing  that  appeared  to  the  Court ;  and  judgment 
was  given  for  the  plaintiff.  Neither  does  that  case  meet  the 
point  of  the  insertion  of  that  which  has  previously,  and  at  the 
time  of  the  execution  of  the  deed,  been  agreed  to  be  inserted. 
But  in  Markham  v.  Gonaston^  even  such  previous  agreement 
was  held,  according  to  the  ultimate  decision  of  the  case,  not 
essential  to  the  validity  of  the  deed.  Markham,  at  the  request 
of  Sir  Francis  Willoughby,  was  bound  in  a  statute  with  Sir 
F.  Willoughby  to  W.  Tracy,  Esq.  as  his  surety ;  and  upon  this, 
Sir  F.  Willoughby  caused  Gonaston,  his  servant,  to  make  a 
counter  bond,  in  which  Sir  F.  Willoughby  and  one  Geoffrey  Fox 
were  bound  to  Markham,  to  save  him  harmless  from  the  same 
statute ;  and  Sir  F.  Willoughby  commanded  his  servant  to  leave 
out  of  the  condition  of  it  the  Christian  name  of  W.  Tracy,  the 
place  of  his  habitation,  the  county,  and  his  addition.  The 
servant  did  so  accordingly,  and  then  G.  Fox  sealed  and  delivered 
the  counter  bond  as  his  deed,  to-  the  use  of  Markham.  After- 
wards, the  servant  Gonaston,  by  the  command  of  his  master, 

t  Cro.  Eliz.  627. 


654  1829-     C.  P.     5  BING.  874—875.  [r.r. 

Hudson  Sir  F.  Willoughby,  and  by  the  assent  of  G.  Fox,  inserted  in  the 
Kevett.  blanks  the  Christian  name  of  W.  Tracy,  the  place  of  his  habitation, 
the  county,  and  his  addition,  and  then  Sir  F.  Willoughby  sealed 
and  delivered  the  obligation.  An  action  of  debt  was  brought 
upon  this  bond,  in  the  Common  Pleas,  against  G.  Fox,  who 
pleaded  the  filling  up  these  blanks  after  the  bond  was  sealed  and 
delivered,  and  so,  not  his  deed.  Issue  was  taken  on  the  filling 
up,  &c,  and  upon  proof  that  they  were  so  filled  up,  the  plaintiff 
Markham  was  nonsuited.  Then  Markham  brought  an  action 
on  the  case  against  Gonaston,  in  the  nature  of  deceit,  for 
[  *375  ]  destroying  the  effect  of  the  bond.  *The  defendant  pleaded  the 
special  circumstances  of  the  filling  up  by  order  of  his  master, 
to  which  the  plaintiff  demurred,  and  it  was  adjudged  for  the 
plaintiff.  The  Court  held  that  the  condition  was  altered  by  the 
words  inserted,  "  for  whereas  before  it  did  not  appear  to  which 
of  the  Tracys  the  recognizance  was  entered,  it  is  now  made 
certain ;  and  it  may  be,  that  it  was  now  to  another  man  than  in 
truth  it  was."  But  Popham  made  this  observation,  viz.  "  That  if 
it  had  been  appointed  by  the  obligor  (viz.  G.  Fox)  before  the 
ensealing  and  delivery  thereof,  that  it  should  be  afterwards  filled 
up,  it  might  then,  peradventure,  have  been  good  enough,  and  it 
should  not  have  made  the  deed  void."  And  it  was  afterwards 
adjudged  good  in  the  Court  of  King's  Bench :  Markham  v. 
Gonaston,  (Moore,  547,)  where,  after  giving  a  short  report  of  the 
case  according  with  Cro.  Eliz.  the  reporter  says,  mes  nota,  that 
afterwards  the  plaintiff  brought  a  new  action  on  the  bond  against 
Fox,  who  pleaded  the  special  matter,  and  concluded  that  there- 
fore it  was  not  his  deed,  to  which  Markham  replied,  that  the 
blanks  were  filled  up  with  the  assent  of  Sir  Francis  and  Fox ;  to 
which  Fox  demurred,  and  it  was  adjudged  for  the  plaintiff.  So 
in  Paget  v.  Paget,  +  "  a  deed  of  revocation  and  a  new  settlement 
made  by  that  deed,  though  after  the  sealing  and  execution  thereof 
blanks  were  filled  up,  and  not  read  again  to  the  party,  nor 
resealed  and  executed,  was  yet  held  a  good  deed."  The  decision 
in  Moore  is  recognized  in  Zouch  v.  Clap.  I  That  was  an  action 
of  debt  on  bond.  A.  and  B.  delivered  the  bond  to  C,  and  after, 
by  consent  of  all  parties,  the  name  and  addition  of  D.  was  inter- 

t  2  Chan.  Rep.  410,  cited  in  Vin.  Abr.  Faite.  (U).  J  2  Lev.  35. 


vol.  xxx.]         1829.     C.  P.     5  BING.  875—377.  655 

lined,  and  he  also  sealed  the  obligation  and  delivered  it.  And  if  Hudson 
the  obligation  by  this  alteration  were  made  void  against  *A.  and  revbtt. 
B.,  or  not,  was  the  question.  But  by  Hale  and  the  whole  Court  [  *376  ] 
it  was  adjudged  that  it  was  not,  and  that  it  is  the  obligation 
of  all  three,  and  so  is  Moore,  although  in  Cro.  it  was  before 
adjudged  contrary.  Texira  v.  Evans\  (mentioned  by  Wilson,  J. 
in  the  argument  upon  Master  v.  Miller  in  error  from  the  King's 
Bench)  is  strong  in  point.  The  bond  had  been  executed  in  blank, 
and  the  plaintiff  had  advanced  money  on  it  to  a  broker,  after 
which  the  names  and  sums  had  been  inserted  in  the  blanks  by 
the  broker.  The  defendant  pleaded  non  est  factum;  and  Lord 
Mansfield  ruled  that  the  bond  was  well  executed,  and  that  the 
broker  was  to  be  considered  as  the  attorney  authorized  by  the  defen- 
dant to  fill  up  the  blanks,  and  the  plaintiff  had  a  verdict.  The  case 
of  Doe  d.  Lewis  v.  Binghaml  shews  clearly  that  a  deed  requiring 
to  be  executed  by  different  parties  may  be  considered  as  one 
entire  transaction,  operating  as  to  the  different  parties  to  it,  from 
the  time  of  the  execution  by  each,  but  not  perfect  till  the 
execution  of  it  by  all  the  conveying  parties ;  and  if  so  as  to 
parties,  why  not  as  to  sums  agreed  to  be  inserted  ?  In  Matson 
v.  Booth,§  it  was  decided  as  to  a  bail  bond,  that  the  addition  of 
another  obligor  after  the  bond  had  been  executed  by  four  others, 
but  had  not  been  accepted  by  the  sheriff,  did  not  vacate  the 
bond,  or  make  a  new  stamp  necessary.  That  case  established 
two  important  points ;  first,  that  such  an  instrument  until 
completed  is  considered  as  in  fieri,  and  in  the  nature  of  an 
escrow  only:  and  a  deed  may  be  in  the  nature  of  an  escrow 
only,  from  circumstances  and  the  nature  of  the  transaction, 
without  the  formal  and  apt  words  spoken  of  in  Shepherd's 
Touchstone,  50,  and  60:  therefore,  where  a  deed  is  to  be 
♦executed  by  several  parties,  and  if  any  of  them  refuse,  the  deed  [  *377  ] 
will  be  inoperative,  a  party  who  executes  first  must  be  taken  to 
execute  and  deliver  it  as  his  deed  conditionally  in  case  the  others 
also  execute :  so  if  the  insertion  of  a  sum  be  necessary  to  give  the 
instrument  effect,  a  party  who  executes  before  such  sum  has  been 
ascertained  must  be  understood  as  executing  conditionally,  and 
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Hudson  to  give  the  deed  effect  upon  such  sum  being  ascertained  and 
Rbvbtt.  inserted :  until  insertion,  it  is  therefore  an  escrow ;  upon  insertion, 
and  not  till  then,  it  becomes  the  deed  of  the  party  who  executed, 
by  relation  to  the  time  of  the  execution:  secondly,  that  the 
concurrence  of  the  agent  of  the  obligors  was  of  equal  force  with 
the  concurrence  of  the  obligors  themselves.  And  this  will  apply 
to  the  objection  of  the  insertion  of  the  sum  not  having  been 
made  in  the  presence  of  Eevett,  (if  that  were  so)  because  Brown 
was  authorized  to  make  the  insertion.  Batley,  J.  says,  "  The 
addition  was  made  with  the  concurrence  of  the  agent  of  the 
obligors,  at  a  time  when  the  bond  could  be  considered  no 
otherwise  than  as  in  the  nature  of  an  escrow ;  and  being  made 
with  the  concurrence  of  the  agent  of  the  obligors,  it  is  the  same 
as  if  it  had  been  with  their  concurrence,  which  brings  the  case 
within  the  authority  of  Zouch  v.  Clay." 

The  deed  in  question  therefore  is  good,  and  the  deed  of  Eevett, 
without  any  re-execution  or  redelivery. 

But  if  not  good  without  a  redelivery,  it  would  be  clearly  so  if 
such  redelivery,  or  what  was  tantamount  to  it,  took  place. 

The  effect  of  a  re-execution  is  shewn  in  the  case  of  Coke  and 
another,  Executors,  v.  Brummell  A  E.  H.  Delme  (who  afterwards 
[  *378  ]  took  the  name  of  Radcliffe),  *as  surety  for  Brummell,  executed  a 
joint  bond  and  warrant  of  attorney  to  secure  an  annuity  to  one 
Crick.  After  the  execution  by  Eadcliffe  and  Brummell  it  was 
discovered  that  part  of  Badcliffe's  Christian  name  (viz.  Henry) 
had  been  omitted  in  the  body  of  those  instruments,  and  he 
re-executed  them  after  such  name  had  been  inserted,  without  the 
knowledge  of  Brummell. 

In  an  action  brought  against  Eadcliffe,  in  the  Court  of  King's 
Bench,  on  the  bond,  he  pleaded  a  judgment  recovered  against 
himself  and  Brummell.  And  afterwards  the  Court  of  Common 
Pleas  refused  to  set  aside,  on  his  application,  a  joint  judgment 
entered  against  them  on  the  warrant  of  attorney,  inasmuch  as 
the  instrument  was  not  defeated  by  such  insertion  of  Badcliffe's 
Christian  name,  and  as  he  had  recognized  the  validity  of  the 
judgment  in  the  action  brought  against  him  on  the  bond.  Gibbs, 
Ch.  J.,  in  delivering  the  judgment  of  the  Court,  says,  "  This 
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warrant  of  attorney  was  given  as  a  collateral  security  to  an  Hudson 
annuity  bond  in  which  the  defendant  Brummell  was  the  principal,  rkvett. 
and  Radcliffe,  who  now  makes  this  application,  his  surety.  At 
the  time  the  bond  and  warrant  of  attorney  were  executed,  the 
grantee  was  not  aware  that  Radcliffe  was  called  Henry  as  well  as 
Emilius,  and  he  did  not  discover  it  until  he  saw  his  signature  at 
the  foot  of  those  instruments.  He  was  then  fearful  that  the 
warrant  of  attorney  might  prove  defective,  and,  therefore,  pro- 
cured Radcliffe  to  re-execute  it,  having  previously  caused  an 
alteration  to  be  made  throughout  the  body  of  it,  by  interlining 
and  inserting  the  word  Henry  between  Emilius  and  Delme.  In 
point  of  fact,  the  warrant  of  attorney  was  perfect  without  this 
alteration ;  but  there  can  be  no  doubt  but  that  judgment  may 
now  be  entered  upon  it,  Radcliffe  himself  not  only  having  con- 
sented to  such  alteration  but  having  re-executed  the  instrument. 
Besides,  in  an  action  *on  the  bond  brought  against  him  in  the  [  *379  ] 
Court  of  King's  Bench,  he  pleaded  a  judgment  recovered  by  the 
testator  against  himself  and  Brummell,  thereby  not  only  recogniz- 
ing the  validity  of  the  judgment,  but  by  making  use  of  it,  defeating 
that  action ;  and  after  that  he  makes  this  application,  whereby 
he  seeks  to  set  it  aside.  Under  these  circumstances,  the  Court 
are  of  opinion  that  they  cannot  do  this  ;  first,  because  the  nature 
of  the  securities  was  not  defeated  by  the  insertion  of  the  word 
Henry,  to  which  alteration  Radcliffe  himself  was  a  party ;  and, 
secondly,  because  he  afterwards  recognized  the  judgment  as  being 
legally  entered  up,  and  availed  himself  of  it  in  the  action  brought 
in  the  Court  of  King's  Bench." 

It  is  clear,  however,  that  a  re-execution  is  not  necessary.  Where 
the  first  delivery,  from  any  circumstances,  requires  confirmation, 
a  second  delivery  will  suffice.  If  the  first  delivery  is  considered 
(from  the  blanks  and  circumstances  of  a  future  insertion  then 
agreed  upon)  to  have  been  imperfect,  and  to  require  something 
further  to  be  done,  then  a  second  delivery,  or  that  which  is 
tantamount,  will  supply  the  defect.  And  the  Court  will  not  con- 
sider the  first  delivery  as  a  complete  delivery,  if  the  effect  of  so 
considering  it  would  be  to  avoid  the  deed.  Perkins,  s.  154,  says, 
"It  is  to  be  known  that  a  deed  cannot  have  and  take  effect  at 
every  delivery  as  a  deed ;  for,  if  the  first  delivery  take  effect,  the 
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Hudson      second  delivery  is  void."    A  second  delivery  may,  therefore,  in 
Revett.      some  cases,  be  merely  an  execution  and  confirmation  of  the  first, 
ut  res  magi*  valeat  qxvam  'per eat. 

In  Butler  and  Baker's  ease,+  (a  case  which  was  argued  twenty- 
one  times  severally,)  the  case  of  Jennings  v.  Bragge  (87  Eliz.)  is 
given  at  the  end:  there,  amongst  other  resolutions,  is  the 
following:  "It  was  resolved,  that  to  some  intent  the  second 
[  *380  ]  delivery  hath  relation  to  *the  first  delivery,  and  to  some  not,  and 
yet,  in  truth,  the  second  delivery  hath  all  its  force  by  the  first 
delivery,  and  the  second  is  but  an  execution  and  confirmation  of 
the  first ;  and,  therefore,  in  case  of  necessity,  et  ut  res  magis  valeat 
quam  pereat,  it  shall  have  relation,  by  fiction,  to  be  his  deed 
ab  initio  by  force  of  the  first  delivery." 

Then,  has  there  been  a  second  delivery  in  this  case  ? 
Ooodright  dem.  Carter  v.  Straphan  establishes  this  point,  viz., 
that  circumstances  alone  may  be  equivalent  to  a  redelivery. 
Lord  Mansfield,  after  citing  two  cases  from  the  Year  Books, 
which  confirm  the  proposition,  that  it  is  not  necessary  for  a  deed 
to  be  re-executed  or  re-attested,  but  redelivered  only,  says,  "  Now, 
delivery  is  an  act  in  pais  only.  The  question,  then,  is,  whether 
the  law  has  laid  down  any  precise  form  in  which  delivery  must 
be  made,  or  whether  circumstances  may  not  be  equivalent  to  it 
without  actual  delivery?  Lord  Coke,  in  his  commentary  on 
Lit.  s.  86,  says,  As  a  deed  may  be  delivered  to  the  party  without 
words,  so  a  deed  may  be  delivered  by  words  without  any  act  of 
delivery ;  as  if  the  writing  sealed  lies  upon  the  table,  and  the 
feoffor  or  obligor  says  to  the  feoffee  or  obligee,  *  Take  up  the  said 
writing  :  it  is  sufficient  for  you/  or,  '  It  will  serve  your  turn  :  it 
is  a  sufficient  delivery.'  2  Roll.  Abr.  26,  pi.  2.  And  Goodright 
v.  Gregory  I  is  to  the  same  effect.  No  manual  tradition  or  handing 
over  of  the  deed  to  the  grantees  is  necessary.  In  Doe  dem. 
Garnons  v.  Knight,§  the  Court  of  King's  Bench  held,  that  though 
the  grantor  kept  the  deed  in  his  own  possession,  it  was  a  valid 
and  effectual  deed,  and  that  delivery  to  the  party  who  was  to  take 
by  the  deed,  or  to  any  person  for  his  use,  was  not  necessary.  In 
the  present  case,  after  a  redelivery,  Revett  sent  the  deed  to  his 
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wife,  and  was  *present  when  she  executed  it.     The  fine,  too,  being      Hudson 
levied  in  pursuance  of  a  prior  covenant,  shews  still  more  distinctly      revett. 
that  the  whole  must  be  taken  as  one  entire  transaction,  and       [  *38i  ] 
operate  as  one  assurance.     This  principle  iq  established  in  Doe 
dem.  Odiarne  v.  Whitehead^  where  it  was  held,  that  if  a  fine  be 
levied  in  pursuance  of  a  covenant  in  a  prior  conveyance  of  an 
estate  tail,  as  where  tenant  in  tail  conveys  his  estate  by  lease 
and  release,  and  covenants  in  the  release  to  levy  a  fine,  which  is 
done  accordingly,  the  lease  and  release  and  fine  will  be  considered 
as  one  assurance,  and  will  operate  (by  means  of  the  fine)  to  dis- 
continue the  estate  tail.    And  if  it  will  thus  be  considered  when 
it  acts  to  the  destruction  of  an  estate,  a  fortiori  should  it  be  so 
when  it  goes  to  preserve  and  support  a  conveyance  according  to 
the  intention  of  the  parties.     *     *     * 

Wilde: 

First,  the  question  touching  the  re-execution  of  the  deed  ought 
not  to  have  been  left  to  the  jury  under  the  circumstances  of  this 
case,  which  is  pregnant  with  suspicion.  The  party  sought  to  be 
charged  was  a  prisoner:  no  separate  professional  adviser  was 
present  on  his  part ;  blanks  were  left  in  the  deed  for  a  heavy 
sum ;  his  whole  property  was  conveyed  away,  and  the  attesting 
witness  was  not  present  at  the  supposed  re-execution.  It  would 
be  of  most  dangerous  consequence,  and  would  render  the  solemn 
execution  of  deeds  a  useless  ceremony,  if  a  re-execution  could  be 
presumed  after  the  original  instrument  had  been  so  materially 
altered.  But  the  deed  was  perfect  when  it  was  first  executed, 
and,  therefore,  a  re-execution,  which  implies  that  the  *deed  is  [  *382  ] 
previously  imperfect,  could  not  have  any  operation.  It  was 
signed,  sealed,  and  delivered  :  the  estate  had  passed  out  of  the 
releasor,  and  had  vested  in  the  relessee,  and  the  attestation  was 
such  as  to  shew  the  deed  to  be  a  perfect  instrument.  According 
to  Perkins,  s.  154,  (a  passage  cited  by  Lord  Mansfield,)  "  If  the 
first  delivery  take  any  effect,  the  second  delivery  is  void."  As 
to  the  instrument's  operating  as  an  escrow  till  the  blanks  were 
filled  up,  Com.  Dig.  Fait.  (A.  8,)  Shep.  Touch.  58,  and  4  Cruise, 
36,  are  express  authorities  to  shew,  that  if  a  deed  be  delivered  as 
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Hudson  an  escrow,  it  must  be  so  delivered  in  terms,  and  the  fact  must  be 
rkvbtt.  noticed  in  the  attestation.  If  the  re-execution  gave  effect,  from 
what  time  was  such  effect  to  commence?  from  the  first  or  the 
second  delivery  ?  and  if  from  the  second,  would  the  deed  under 
its  general  words  convey  property  accruing  in  the  intermediate 
time?  or  would  property,  disposed  pf  subsequently  to  the  first 
delivery,  be  excluded  from  the  operation  of  the  deed  ?  But  even 
admitting  a  second  delivery,  the  deed  ought  to  have  had  a  second 
stamp,  and  at  all  events  was  avoided  by  the  alterations  then 
made  in  it ;  for, 

Secondly,  the  rule  of  law  is  clear  and  undisputed,  that  any 
alteration  of  a  deed  in  a  material  point  by  insertions,  erasures, 
or  otherwise,  will  avoid  the  deed,  even  though  the  alteration  may 
have  been  innocently  or  laudably  intended ;  and  the  application 
of  this  rule  in  particular  cases  ought  not  to  govern  the  decision 
of  the  Court ;  the  applications  of  the  rule  may  have  been  correct 
or  incorrect ;  the  rule  itself  cannot  be  misunderstood,  and  has 
never  varied. 

But  the  result  of  all  the  cases,  from  Zouch  v.  Clay  to  Doe  v. 
Bingham,  is,  that  if  by  the  alteration  in  the  deed  the  contract  be 
altered,  the  deed  is  void.  And  Markham  v.  Gonaston  is  referred 
to  by  Buller,  J.  for  the  purpose  of  establishing  that  principle, 
[  *383  ]  and  not  to  indicate  *his  approbation  of  the  particular  decision. 
But  that  was  a  case  on  a  bail-bond,  and  the  liability  of  the  party 
charged  could  not  be  changed  by  the  interlineation.  The  note  of 
Paget  v.  Paget  is  so  short,  that  it  does  not  appear  what  was  the 
nature  of  the  alteration,  but  the  case,  as  stated,  cannot  be  law. 
Coke  v.  Bnnnmell  was  an  application  to  the  equitable  jurisdiction 
of  the  Court  upon  a  warrant  of  attorney,  which  entitled  the  Court 
under  the  annuity  Act  to  decide  according  to  the  good  conscience 
of  the  case.  So  that  the  question  still  is,  "Has  the  contract 
been  varied  ?  "  Here  the  contract  was  essentially  varied  by  the 
insertion  of  the  sum  alleged  to  be  due  to  Mills.  Before  that 
insertion,  the  contract  was  generally  to  pay  the  defendant's 
creditors  the  debts  due  from  him.  Under  such  a  contract  it  was 
still  open  to  him  to  dispute  and  to  ascertain  correctly  the  amount 
of  those  debts ;  but  by  the  insertion  of  a  specific  sum  as  due  to 
Mills,  he  was  engaged  to  pay  that  sum  to  Mills  whether  justly 
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due  or  not.  If  the  trust-deed  be  void,  it  is  clear,  that  as  the  Hudson 
others  all  constitute  one  conveyance,  the  grantees  will  stand  seised  Revett. 
for  the  benefit  of  the  grantor :  Lord  Cromwell9 8  case.t     *     *     * 

Best,  Ch.  J. :  [  384  1 

This  was  an  issue  which  the  Court  thought  it  right  to  direct, 
for  the  purpose  of  ascertaining  whether  these  deeds  had  been 
properly  executed,  or  were  obtained  by  fraud.  The  jury  have 
found  that  all  the  deeds  were  properly  executed,  and  they  have 
negatived  the  fraud.  An  application  has  been  since  made  to 
grant  a  new  trial  on  [the  ground  inter  alia]  that  the  trust  deed 
was  a  complete  deed  at  the  time  the  witness  attested  its  execution 
in  the  King's  Bench  prison,  and  that  the  learned  Judge  ought 
not  to  have  left  it  to  the  jury  to  presume  another  delivery  ;  that 
if  it  was  a  perfectly  executed  deed,  the  alterations  made  subse- 
quently to  its  execution,  though  with  the  assent  of  all  the  parties, 
render  that  deed  a  nullity ;  and  that  if  the  trust  deed  be  a  nullity, 
all  the  other  deeds  are  useless,  because  they  refer  to  this,  and 
cannot  stand  as  a  complete  conveyance  without  it. 

I  am  disposed  to  agree,  though  it  is  not  necessary  to  decide 
that  point,  that  if  the  trust  deed  is  to  fall,  all  the  deeds  will  fall. 
But  I  am  of  opinion  that  all  the  deeds  must  stand.     *     *     * 

It  has  been  first  insisted  that  there  was  no  perfect  execution  of  [  385  ] 
the  deed  until  the  sum  of  14,8582.  was  written  in  it ;  and  if  there 
was  not  a  perfect  execution  of  the  deed  up  to  *that  time,  then  it  [  *386  ] 
was  competent  for  my  brother  Holroyd  to  refer  it  to  the  jury,  to 
consider  whether  they  would  not  presume  an  execution  of  the 
deed  after  all  the  sums  were  written  in  and  it  was  rendered  a 
perfect  deed.  I  am  of  opinion  that  this  is  a  correct  view  of  the 
<jase ;  and  if  it  is,  it  comes  precisely  within  the  principle  of  the 
<sase  to  which  my  brother  Holroyd  has  referred,  of  Doe  d.  Carter 
v.  Straphan.  In  that  case  a  deed  had  been  executed  by  a  married 
woman,  and,  as  such,  was  undoubtedly  void.  After  the  death  of 
her  husband,  she,  by  various  acts,  confirmed  this  deed.  The 
Court  of  King's  Bench  decided,  that  by  the  confirmation  of  the 
deed  the  jury  were  warranted  in  presuming  a  re-execution  of  it. 
Undoubtedly,  in  that  case,  Lord  Mansfield  refers  to  a  passage 

t  2  Co.  Rep.  69. 
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Hudson  in  Perkins,  where  he  says,  "  It  is  to  be  known  that  a  deed  cannot 
Rkvett.  have  and  take  effect  at  every  delivery  as  a  deed  ;  for  if  the  first 
delivery  takes  effect  the  second  delivery  is  void  ;  and  in  case  an 
infant  or  a  man  in  prison  makes  a  deed  and  delivers  the  same  as 
his  deed,  and  afterwards  when  the  infant  comes  to  his  full  age, 
or  the  man  in  prison  when  at  large  delivers  the  same  again  as 
his  deed  which  he  delivered  before  as  his  deed,  this  second 
delivery  is  void."  That  brings  us  to  the  question,  Was  there 
any  perfect  delivery  of  this  deed  antecedent  to  the  period  when 
these  sums  were  written  in?  If  one  looks  at  the  deed,  and 
particularly  at  that  part  of  the  deed  which  my  learned  brother 
has  referred  us  to,  it  is  quite  impossible  that  the  deed  could  be 
considered  as  having  any  operation  till  these  sums  were  actually 
written  in,  because,  what  was  the  object  of  the  deed?  The 
object  of  all  the  deed  was  to  convey  the  estates  to  trustees,  that 
those  estates  might  be  sold,  and  that  the  proceeds  of  those 
estates  might  be  applied  to  pay  certain  creditors'  debts  which 
were  to  be  ascertained.  In  the  preparation  of  the  draft  of  this 
[  *387  ]  deed  blanks  were  left  for  *the  insertion  of  the  sums  when  those 
sums  should  be  ascertained.  When  these  parties  met  in  the 
King's  Bench  prison,  can  it  be  said  that  that  was  a  perfect 
execution  of  the  deeds,  when  the  sums  that  were  due  to  these 
creditors  remained  unascertained?  The  operative  part  of  the 
deed  refers  to  the  payment  of  particular  sums,  which,  as  then, 
were  unascertained.  It  is  quite  clear,  if  nothing  had  passed  at 
this  time,  that  the  deed  could  not  be  an  operative  deed  until 
those  sums  were  introduced,  because  the  great  object  of  the  deed 
was  the  payment  of  those  sums.  I  think,  therefore,  taking  it 
in  this  point  of  view,  that  this  was  not  to  be  considered  as  an 
execution  of  the  deed, — that  this  was  not  a  complete  deed, — and 
that  therefore  the  case  falls  within  the  authority  of  the  case  in 
Cowper,  and  not  within  the  law  which  is  extracted  from  Perkins. 
This  deed,  as  I  have  stated,  undoubtedly  was  not  to  be  con- 
sidered as  complete  until  the  sums  were  introduced.  But  it  has 
been  said,  if  it  was  delivered  to  the  party  it  could  not  be  delivered 
as  an  escrow,  unless  so  delivered,  in  terms.  Perhaps,  technically 
speaking,  this  is  so ;  because  a  deed  delivered  to  a  party  is  not 
an  escrow :  a  deed  delivered  to  a  stranger  is  an  escrow  till  some- 
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thing  is  done  :  but  though  it  is  delivered  to  a  party,  there  are      Hudson 

cases,   and  in  the  same  page,  to  which   ray  learned  brother      revbtt. 

referred,  to  shew  that  it  is  not  a  perfect  and  complete  deed ; 

Com.  Dig.  tit.  Faits  (A  8) :  "  So  if  it  be  once  delivered  as  his 

deed,  it  is  sufficient,  though  he  afterwards  explained  his  intent 

otherwise,  as  if  an  obligation  be  made  to  A.  and  delivered  to  A. 

himself  as  an  escrow,  to  be  his  deed  on  the  performance  of  a 

condition,  this  is  an  absolute  delivery,  and  the  subsequent  words 

are  void  and  repugnant.' '     The  authorities  referred  to  in  the  text, 

in  support  of  this  position,  are  at  least  conflicting ;  but  in  the 

next  division  (A  4)  it  appears  that  this  position  about  delivery  as 

an  escrow  *is  merely  a  technical  subtlety ;  for  the  learned  writer       [  *388  ] 

says,  "  If  it  be  delivered  to  the  party  as  an  escrow,  to  be  his  deed 

on  the  performance  of  a  condition,  it  is  not  his  deed  till  the 

condition  is  performed,  though  the  party  happens   to  have  it 

before  the  condition  is  performed."     This  he  lays  down  on  his 

own  authority,  without  referring  to  any  case ;  and  I  am  warranted 

in  saying  we  cannot  have  a  better  authority  than  that  learned 

writer. 

Let  us  see  how  that  doctrine  applies  to  the  present  case.  The 
parties  meet ;  something  is  to  be  done  before  a  complete  deed 
can  be  made  ;  the  sums  are  to  be  ascertained  which  the  different 
creditors  are  to  be  paid.  That  cannot  be  ascertained  that  day,  it 
is  ascertained  at  a  subsequent  day,  and  they  are  written  in. 
Take  it,  if  you  please,  that  this  is  a  delivery  of  the  deed  as  a 
deed,  is  it  not  a  delivery  of  the  deed  in  the  language  of  Lord 
Coke,  upon  condition ;  that  is,  upon  condition  that  something  is 
to  be  done,  which  at  that  time  was  not  done  ?  That  something 
is  afterwards  done  :  then,  and  not  till  then,  it  becomes  a  perfect 
deed.  It  seems  to  me,  therefore,  without  touching  any  of  the 
cases  that  have  been  decided  on  the  operation  of  deeds,  we  may 
say  that  this  deed  was  not  a  complete  deed,  executed  so  as  to 
have  effect  in  the  hands  of  the  parties  until  these  sums  were 
written  in. 

I  shall  not,  after  what  I  have  said,  travel  through  the  different 
cases  that  have  been  cited  with  respect  to  the  alteration  of  deeds ; 
but  I  beg  not  to  be  taken  as  deciding,  that  if  a  deed  be  altered 
with  the  consent  of  all  the  parties,  after  it  is  executed,  it  is  not  to 
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Hudson  be  considered  as  a  good  deed.  I  think,  if  we  were  driven  to  examine 
Revett.  that  question,  it  would  be  found  that,  in  these  times,  whatever 
might  have  been  thought  formerly,  if  all  the  parties  assent  to 
the  alteration  of  a  deed,  it  will,  in  its  altered  shape,  be  a  good 
[  *389  ]  deed ;  but  I  *do  not  decide  this  case  on  that  ground.  I  decide  it 
on  this,  that  it  either  was  no  deed  at  all,  until  the  sums  were 
written  in,  and  that  then  the  jury  were  warranted  in  presuming 
a  delivery  to  make  it  a  deed;  or,  if  it  were  a  deed,  it  was 
delivered  only  to  have  operation  from  the  time  that  those  sums 
were  written  in,  which  were  to  give  it  all  its  effect.  I  think  we 
must  take  it,  from  what  passed  at  the  time  of  the  execution,  it 
was  not  to  be  considered  as  having  effect,  till  it  could  have  its 
full  effect,  by  all  the  sums  being  written  in,  that  were  to  be 
written  in.  On  these  grounds  I  am  of  opinion  that  the  rule 
should  be  discharged. 

My  brother  Burroughs  who  heard  the  argument,  desired  I 
should  state  he  concurred  in  this  opinion. 

GiBELEE,  J. : 

This  case  has  been  extremely  well  argued,  and  a  great  many 
authorities  have  been  referred  to  which  it  is  not  necessary  to  go 
through  at  length.  The  authority  that  struck  me  the  most  as 
against  the  opinion  of  my  Lord  Chief  Justice  as  now  delivered, 
was  the  passage  cited  from  Buller:  "If  there  be  blanks  left  in 
an  obligation  in  places  material,  and  filled  up  afterwards  by  the 
assent  of  the  parties,  yet  is  the  obligation  void,  for  it  is  not  the 
same  contract  that  was  sealed  and  delivered."  That  is  certainly 
borne  out  by  the  authority  in  Roll's  Abr.  But  I  think  the 
instance  which  he  specifies  is  not  borne  out  by  the  authority  to 
which  he  refers.  He  goes  on ;  "  as  if  a  bond  be  made  to  C, 
with  a  blank  left  for  his  Christian  name,  and  for  his  addition, 
which  is  afterwards  filled  up."  I  should  certainly  have  thought 
that  the  leaving  the  blank  for  the  Christian  name  and  the 
addition,  imported  of  itself  it  was  to  be  afterwards  filled  up :  and 
I  think  that  Mr.  Justice  Buller's  position  is  not  warranted  by 
[  *390  ]  the  authority  *to  which  he  refers.  Certainly  this  case  does  not 
range  itself  within  the  first  part  of  the  sentence,  because,  not- 

t  He  was  at  Chambers.    Park,  J.  was  absent  from  ill  health. 
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withstanding  the  degree  of  industry  with  which  my  brother  Hudson 
Wilde  has  cited  cases,  and  the  confidence  with  which  he  argued  kbvett. 
that  the  contract  was  altered,  I  cannot  agree  with  him  on  that ; 
it  appears  to  me,  from  what  was  done  in  this  case,  that  the  con- 
tract was  not  altered.  What  was  the  object  of  the  contract? 
The  contract  was  to  pay  all  that  Eevett  was  indebted  to  Mills  and 
other  creditors ;  that  which  was  uncertain  when  the  deed  was 
first  executed,  or,  rather,  when  the  deed  was  originally  sealed, 
was  afterwards  reduced  to  a  certainty.  And  the  way  in  which  I 
consider  that  this  deed  is  good  is  this, — that  it  was  an  imperfect 
execution,  with  an  agreement  at  the  time  that  it  should  take 
effect  when  the  blanks  were  filled  up.  There  was  a  meeting  for 
that  purpose,  the  sums  at  that  time  were  agreed  to,  and  it  was 
filled  up  by  Brown,  who  was  adopted  as  the  agent  of  both  parties ; 
and  he  took  away  the  deed  for  the  purpose  of  carrying  it  to  other 
parties,  by  whom  it  was  also  to  be  executed.  It  is  said  the 
defendant  Revett  never  had  himself  the  possession  of  this  deed. 
No ;  but  a  deed  may  be  delivered  either  by  taking  hold  of  the 
deed  itself,  or  by  words,  or  by  acts.  The  permitting  this  person 
to  take  the  deed  away  for  the  purpose  of  the  other  parties 
executing  it,  is  of  itself  fit  to  be  left  to  the  jury,  as  a  question 
whether  or  not  that  was  not  (if  a  redelivery  should  be  held  to  be 
necessary)  a  redelivery  on  the  mere  insertion  of  the  sums.  On 
that  ground  I  am  of  opinion  this  trust  deed  is  to  be  considered 

as  good.     *     *     * 

Rule  discharged. 


Sir  W.   De  CRESPIGNY   v.   WELLESLEY.t  1829- 

'                      Feb.  9. 
(5  Bing.  392—406  ;  S.  C.  2  Moore  &  Payne,  695 ;  7  L.  J.  C.  P.  100.)  

T  892  1 
In  an  action  for  a  libel,  it  is  no  plea,  that  the  defendant  had  the 

libellous  statement  from  another,  and  upon  publication  disclosed  the 

author's  name. 

To  the  ninth  count  of  a  declaration  for  libel,  the  defendant, 
after  pleading  the  general  issue,  pleaded,  secondly,  As  to  the 
publishing,  and  causing  and  procuring  to  be  published,  the  fol- 
lowing parts  of  the  said  supposed  libel  of  and  concerning  the 
said  plaintiff,  in  the  said  ninth  count  of  the  said  declaration 

t  McPherson  v.  DanitU  (1829)  10  B.  &  C.  263,  276. 
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De  Cres-     mentioned,  with  the  intent  and  meaning  therein  mentioned ;  to 

PIGNY 

r. 


Wellesley. 


wit,  "Mr.  De  Crespigny  told  Mr.  Wellesley  he  was  wrong  in 
supposing  he  had  spoken  to  his  father,  Sir  W.  De  Crespigny 
(meaning  the  said  plaintiff) :  he  had  written  a  letter  to  him,  and 
he  had  his  (meaning  the  said  plaintiff 's)  answer,  in  which  he 
admitted  the  fact;  and  that  his  wife,  Mrs.  De  Crespigny  and 
himself  had  the  letter ;  that  all  the  family  knew  of  the  circum- 
stance (intimacy),  that  his  poor  brother  William,  who  is  dead, 
was  extremely  jealous  of  his  father,  (meaning  the  said  plaintiff), 
and  had  been  turned  out  of  his  house  ;  that  his  mother  had  told 
him  that  a  child  had  been  born,  and  that  it  had  been  her  con- 
clusion that  his  brother  Herbert  had  spoken  to  his  father  (meaning 
to  the  said  plaintiff)  upon  the  subject,  who  replied  that  he  (mean- 
ing the  said  plaintiff)  entreated  that  so  distressing  a  subject  might 
not  be  again  mentioned  to  him  (meaning  to  the  said  plaintiff) : 
the  Rev.  Mr.  De  Crespigny  told  Mr.  Wellesley  he  thought  he  was 
quite  right  not  to  allow  his  children  to  remain  with  people  so 
infamously  connected :  Mr.  De  Crespigny  informed  Mr.  Wellesley 
he  had  seen  the  Miss  Longs  yesterday  at  their  house  in  Berkshire, 
and  that  he  had  directly  accused  Miss  Emma  Long  with  her 
intrigue,  upon  which  she  got  so  confused  that  she  left  the  room 
[  *39S  ]  in  the  greatest  embarrassment ;  that  he  *then  stated  to  Miss 
Dora  Long,  that  Miss  Emma  Long  had  intrigued  with  his  father 
(meaning  with  the  said  plaintiff),  and  that  Mr.  Wellesley  (mean- 
ing the  said  defendant)  intended  to  publish  the  whole  story, 
unless  they  immediately  gave  up  his  children :  Miss  Long  replied, 
that  she  had  nothing  to  do  with  her  sister's  intrigue,  and  she 
must  be  responsible  for  her  own  conduct ;  but  that  no  one  would 
believe  what  Mr.  Wellesley  said :  Mr.  De  Crespigny  assured 
Mr.  Wellesley  that  she  never  denied  her  sister's  having  committed 
the  fault :  Mr.  De  Crespigny  told  her  his  father  had  confessed 
it;  (not  denied  it) ;  to  which  she  made  no  reply,  but  put  herself 
into  a  violent  passion,  and  said  she  did  not  wish  to  see  any  of 
Mr.  Wellesley's  friends  within  her  house  :  notwithstanding  such 
declaration,  she  invited  Mr.  De  Crespigny  to  dine  with  them,  and 
to  sleep  at  Binfield  House:  the  above  minutes  were  shewn  to 
Capt.  De  Brooke,  and  on  the  part  of  the  Rev.  H.  C.  De  Crespigny 
he  admitted  them  twice  to  be  correct,  with  the  exception  of  one 
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word,  viz.  that  for  "confessed  it,"  the  words  "not  denied  it"     DeCres- 
ought  to  be  substituted :  "  the  said  defendant,  by  leave  of  the  r/ 

Court  here  for  this  purpose  first  had  and  obtained,  according  to  Wellesley- 
the  form  of  the  statute  in  such  case  made  and  provided,  says, 
that  the  said  plaintiff  ought  not  to  have  and  maintain  his  afore- 
said action  thereof  against  him,  because  he  says,  that  before  the 
publishing  of  the  said  parts  of  the  said  supposed  libel  in  the  said 
ninth  count  of  the  said  declaration  mentioned,  to  wit,  on  the 
5th  day  of  December,  in  the  year  of  our  Lord  1827,  at,  &c  the 
said  Eev.  H.  C.  De  Crespigny  told  the  said  defendant  that  he 
was  wrong  in  supposing  that  he  the  said  H.  C.  De  Crespigny  had 
spoken  to  his  father,  Sir  W.  De  Crespigny :  he  had  written  a 
letter  to  him,  and  that  he  had  his  (meaning  the  said  plaintiff's) 
answer,  in  which  he  (meaning  the  said  plaintiff)  admitted  the 
fact ;  and  that  *his  (the  said  H.  C.  De  Crespigny's)  wife  and  [  *394  3 
himself  had  the  letter ;  that  all  the  family  knew  of  the  intimacy ; 
that  his  poor  brother  William,  who  was  dead,  was  extremely 
jealous  of  his  father  (meaning  the  said  plaintiff),  and  had  been 
turned  out  of  his  house  ;  that  his  brother  Herbert  had  spoken  to 
his  father  (meaning  the  said  plaintiff)  upon  the  subject,  who  had 
replied,  that  he  (meaning  the  said  plaintiff)  entreated  that  so 
distressing  a  subject  might  not  be  again  mentioned  to  him 
(meaning  to  the  said  plaintiff)  :  and  the  said  H.  C.  De  Crespigny 
then  and  there  further  told  the  said  defendant,  he  thought  he 
was  quite  right  not  to  allow  his  children  to  remain  with  people 
so  infamously  connected  :  And  the  said  H.  C.  De  Crespigny  after- 
wards and  before  publishing  the  said  libel  in  the  introductory 
part  of  this  plea  mentioned,  to  wit,  on,  &c.  at,  &c.  further  told 
the  said  defendant  that  he  had  seen  the  Misses  Long  yesterday  at 
their  house  in  Berkshire,  and  that  he  the  said  H.  C.  De  Crespigny 
had  directly  accused  Miss  Emma  Long  with  her  intrigue,  upon 
which  she  got  so  confused  that  she  left  the  room  in  the  greatest 
embarrassment ;  that  he  then  stated  to  Miss  Dora  Long,  that 
Miss  Emma  Long  had  intrigued  with  his  father  (meaning  the 
said  plaintiff),  and  that  Mr.  Wellesley  (meaning  the  said  defen- 
dant) intended  to  publish  the  whole  story  unless  they  immediately 
gave  up  his  children.  That  Miss  Long  replied,  she  had  nothing 
to  do  with  her  sister's  intrigue,  and  that  she  must  be  responsible 
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De  Cres-      for  her  own  conduct,  but  that  no  one  would  believe  what  Mr. 
r.  Wellesley  said ;  and  the  said  H.  C.  De  Crespigny  assured  the 

Wellesley.  ^y  (jefen(iant  that  she  never  denied  her  sister's  having  committed 
the  fault.  Mr.  De  Crespigny  told  her  his  father  had  not  denied 
it :  to  which  she  made  no  reply,  and  said  she  did  not  wish  to  see 
any  of  Mr.  Wellesley's  friends  within  her  house  :  notwithstanding 
[  *395  ]  such  declaration,  she  invited  Mr.  De  Crespigny  to  dine  *with 
them,  and  to  sleep  at  Binfield  House.  And  the  said  defendant 
further  said,  that  before  the  publishing  the  said  parts  of  the 
said  supposed  libel  in  the  introductory  part  of  this  plea  mentioned, 
to  wit,  on,  &c,  at,  &c,  certain  minutes  and  statements  in  writing 
were  made  as  and  for  correct  minutes  and  statements  of  the  said 
communications  and  representations  so  made  by  the  said  H.  C.  De 
Crespigny  as  aforesaid,  and  the  same  were  then  and  there  revised 
and  corrected  by  the  said  H.  C.  De  Crespigny;  and  when  so 
revised  and  corrected  contained,  and  still  do  contain,  the  words 
and  matter  following,  with  the  interlineations  and  alterations  as 
follows :  (here  followed  a  statement  of  the  minutes  as  revised  and 
corrected  by  the  Rev.  H.  C.  De  Crespigny.  The  expression  "not 
denied,"  was  substituted  for  "  confessed " ;  and  the  statement 
that  his  mother  told  him  a  child  had  been  born,  was  erased ;  in 
other  respects  the  minutes  corresponded  with  the  foregoing 
statement.) 

And  the  said  defendant  further  said,  that  afterwards,  and 
before  the  publishing  of  the  said  parts  of  the  said  supposed  libel, 
in  the  said  ninth  count  mentioned,  to  wit,  on,  &c,  at,  &c,  the 
said  H.  C.  De  Crespigny  caused  the  said  minutes  and  statements, 
so  revised  and  corrected  by  him  as  aforesaid,  and  containing  the 
words  and  matter  last  aforesaid,  to  be  delivered  to  him,  the  said 
defendant,  as  and  for  a  true  and  correct  statement  of  the  conver- 
sation he,  the  said  H.  C.  De  Crespigny,  had  had  with  the  said 
defendant  as  aforesaid ;  and  the  said  minutes  were  theretofore,  to 
wit,  on,  &c,  at,  &c,  shewn  to  the  said  Captain  De  Brooke,  in  the 
presence  of  the  said  Colonel  Freemantle,  Mr.  Saville  Lumley,  M.P., 
and  Colonel  Paterson.  And  the  said  defendant  further  said,  that 
at  the  time  of  the  publishing  the  said  parts  of  the  said  supposed 
libel  in  the  said  ninth  count  and  in  the  introductory  part  of  this 
plea  mentioned,  as  therein  mentioned,  he,  the  said  defendant, 
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also  published  that  the  *same  had  been  so  published  to  him  by     De  cres- 
the  said  H.  C.  De  Crespigny,  therein  mentioned  as  aforesaid;  ,/ 

wherefore  he,  the  said  defendant,  at  the  said  several  times  when,  Wellesley- 
&c,  in  the  said  ninth  count  mentioned,  did  publish  of  and 
concerning  the  said  plaintiff  the  said  several  parts  of  the  said 
supposed  libel  in  that  count  mentioned,  as  he  lawfully  might  for 
the  cause  aforesaid,  and  this  he  is  ready  to  verify,  &c. 

To  this  plea  there  was  a  demurrer :  and  many  causes  of  demurrer 
were  specified  and  argued ;  but  as  the  decision  turned  altogether 
on  the  general  question,  it  is  unnecessary  to  state  the  other 
points. 

Wilde,  Serjt.  in  support  of  the  demurrer : 

It  is  no  justification  of  slander  to  say,  that  it  is  only  the 
repetition  of  what  has  before  been  published  by  another ;  and, 
at  all  events,  such  a  plea  is  no  justification  of  a  libel.  A  resolu- 
tion in  Lord  Northampton  8  caset  is  the  only  authority  which 
can  be  adduced  in  support  of  such  a  position.  Lord  Coke  there 
says,  "In  an  action  for  slander  of  a  common  person,  if  J.  S. 
publish  that  he  hath  heard  J.  N.  say,  that  J.  G.  was  a  traitor  or 
thief,  in  an  action  on  the  case,  if  the  truth  be  such,  he  may 
justify.,,  But,  first,  the  resolution  is  extrajudicial,  and  incon- 
sistent with  the  decision  in  the  case ;  according  to  which  several 
slanderers,  who  had  vouched  each  other  in  succession,  were 
punished  in  the  Star  Chamber,  notwithstanding  such  voucher; 
and  seems  to  have  arisen  from  a  misapplication  of  the  law 
regarding  false  political  rumours,  which  were  made  punishable 
by  stat.  2  Bic.  II.  c.  5,  8  Edw.  I.  c.  84,  and  for  the  repression  of 
which  it  was  not  necessary  to  punish  any  but  the  first  propagator; 

Secondly,  the  12th  part  of  Lord  Coke's  reports  is  a  book  of  but 
questionable  authority.  Holroyd,  J.  said,  in  Lewis  *v.  Walter, t  [  '397  ] 
it  "is  not  so  accurate  as  the  rest  of  the  reports  of  Lord  Coke, 
not  having  been  published  by  him  in  his  lifetime,  but  from  his 
notes  afterward8.,,  And  though  some  dicta  may  be  found  con- 
firmatory of  the  resolution  in  Lord  Northampton's  case,  and  some 
cases  in  which  it  has  been  treated  as  authority,  there  is  no 
accredited  decision  which  establishes  the  point,  but  many  the 

t  12  Co.  Bep.  134.  \  23  R.  R.  at  p.  419  (4  B.  &  Aid.  614). 
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DeCres-      other  way.     Crawford  v.  Middleton,\  where  the  plaintiff  having 
rf  declared  for  slanderous  words  charging  him  with  felony,  6aid  by 

w  ellesley.  ^  defen<jant  to  have  ^n  gpoken  of  the  plaintiff  by  a  person 
whom  the  defendant  met  on  the  road,  judgment  was  arrested  by 
the  opinion  of  three  Judges  against  Twysden,  for  want  of  an 
averment  that  nobody  had  said  such  words  to  the  defendant,  is 
overruled  by  the  decisions  in  Gardner  v.  Atwater,\  and  Woolnoth 
v.  Meadows ;  §  and  in  Lewes  v.  Walter  ['  it  was  holden,  that  an 
averment  in  the  declaration  that  the  defendant  had  not  heard 
the  reports  he  propagated,  was  only  necessary  in  cases  on  the 
statutes  touching  the  propagators  of  political  rumours. 

It  cannot  be  denied  that  the  rule  in  Lord  Nortliamptons  case 
was,  without  investigation,  assumed  to  be  law  in  Davis  v.  Lewi***. 
and  in  Woolnoth  v.  Meadows.  But  if  the  rule  be  shewn  to  be 
destitute  of  authority,  the  decisions  resting  on  it  must  fall  to  the 
ground;  and  in  Maitland  v.  Goldney,\*  Lord  Ellbnborough 
held,  that  one  who  repeated  slander,  after  knowing  it  to  be 
unfounded,  could  not  justify  it  by  having  named  his  author  at 
the  time.  In  Gardner  v.  Atwater,  upon  a  motion  in  arrest  of 
judgment,  in  an  action  upon  the  case  for  words  spoken,  it  was 
[  *398  ]  held,  that  the  plaintiff  need  not  negative,  *in  his  declaration,  the 
fact  of  the  words  having  been  spoken  before  by  another.  In 
Lewis  v.  Walter, \\  Holroyd,  J.  said,  "The  rule  has  been  laid 
down  too  largely  in  the  Earl  of  Northampton's  case,  and  ought  to 
be  qualified,  by  confining  it  to  cases  where  there  is  a  fair  and 
just  reason  for  the  repetition  of  the  slander :  "  and  Best,  J.  said, 
"  The  reasons  given  by  my  brother  Holroyd  shew  that  the 
fourth  resolution  in  that  case  requires  some  qualification  ;  for  it 
cannot  be  justifiable  to  repeat  slander  under  all  circumstances, 
but  only  in  those  cases  where  it  is  done,  not  for  the  purpose  of 
merely  circulating  the  slander,  but  for  some  fair  and  reasonable 
cause.1 '  It  would  be  most  mischievous  if  a  slander  could  be 
justified  on  the  bare  statement  that  it  has  been  uttered  by  some 
other  person ;  for,  if  so,  a  person,  whose  station  and  credit 
might  give  weight  to  a  false  report,  might  collude  with  one  of  no 

t  1  Lev.  82.  %  4  R.  R.  373  (7  T.  R.  17). 

t  Say.  265.  tt  6  R.  R.  466  (2  East,  426). 

§  7  R.  R.  742  (5  East,  463).  tt  23  R.  R.  at  p.  420  (4  B.  &  Aid.  615). 
Cro.  Jac.  406,  413. 
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substance,  against  whom  it  would  be  in  vain  for  the  party  injured     De  Ckes- 
to  seek  redress.  r.' 

Thirdly,  even  admitting  the  resolution  in  Lord  Northampton' *  WELLESLEr- 
case  to  be  law,  it  applies  only  to  the  repetition  of  slander,  and 
cannot  be  extended  to  libel.  Lewis  v.  Walter  is  an  express 
authority  to  this  effect ;  and  M'Gregor  v.  Thwaites\  establishes 
the  material  distinction  between  libel  and  slander.  Not  only  will 
an  action  lie  for  charges  in  writing,  which  would  not  lie  for  the 
same  charges  made  orally,  but  the  injury  done  by  a  publication 
in  writing  is  infinitely  more  extensive  and  durable :  it  may  be 
sent  forth  to  the  ends  of  the  earth,  and  may  endure  as  long  as 
the  material  to  which  it  is  committed ;  while  mere  slander  must 
speedily  be  forgotten. 

Lastly,  the  plea  is  ill,  even  according  to  the  law  in  Lord 
Northampton's  case,  for  it  does  not  give  the  plaintiff  any  action 
over  against  the  author  of  the  slander ;  *Lady  De  Crespigny,  one  [  *399  ] 
of  the  alleged  authors,  being  dead  ;  it  being  doubtful  whether  an 
action  would  lie  against  Mr.  Heaton  De  Crespigny,  the  other 
author,  inasmuch  as  his  communication  to  the  defendant  was 
confidential ;  and  it  being  clear  that  such  an  action  could  not  be 
sustained  without  the  testimony  of  the  defendant,  who  would  be 
an  incompetent  witness  by  reason  of  his  interest  in  the  verdict. 
The  plea  does  not  even  allege  that  Mr.  H.  De  Crespigny  published 
the  report ;  that  it  was  published  by  the  defendant  without 
malice ;  that  it  was  true  ;  or  even  that  the  defendant  believed  it. 
Lord  Coke  himself  admits,  in  Lord  Northampton's  case,  "  If  J.  S. 
publish  that  he  hath  heard  generally,  without  a  certain  author, 
that  J.  G.  was  a  traitor  or  thief,  there  an  action  sur  le  case  lieth 
against  J.  S.  for  this,  that  he  hath  not  given  to  the  party  grieved 
any  cause  of  action  against  any  but  against  himself  who  published 
the  words,  although  that,  in  truth,  he  might  hear  them;  for 
otherwise  this  might  tend  to  a  great  slander  of  an  innocent ;  for 
if  one  who  hath  hesam  phantasiam,  or  who  is  a  drunkard,  or  of  no 
estimation,  speak  scandalous  words,  if  it  should  be  lawful  for 
a  man  of  credit  to  report  them  generally,  that  he  had  heard 
scandalous  words  without  mentioning  of  his  author,  that  would 
give  greater  colour  and  probability  that  the  words  were  true  in 

t  27  R.  R.  274  (3  B.  &  C.  24). 
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De  cbes-      respect  of  the  credit  of  the  reporter,  than  if  the  author  himself 
r.  should  be  mentioned, — for  the  reputation   and  good  name  of 

Welleslev.    every  man  ig  <jear  and  precious  to  him." 

Spankie,  Serjt.  contra  : 

Actions  for  slander  and  libel  are  founded  on  malice  or  false- 
hood, and  it  is  sufficient  that  the  plea  negatives  one  or  the  other. 
It  is  prima  facie  a  sufficient  negation  of  malice,  that  the  defen- 
dant is  not  the  author  of  the  libel,  and  that  he  only  repeats  what 
he  has  been  told  :  it  is  not  to  be  assumed  that  the  mere  repetition 
[  *4<x>  ]  is  malicious,  and  the  defendant  is  not  *bound  to  negative  malice 
by  anticipation  :  if  the  repetition  were  the  result  of  malice,  the 
plaintiff  should  allege  that  by  way  of  reply.  The  resolution  in 
Lord  Northampton1 8  case  has  always  been  taken  as  undisputed 
authority ;  was  confirmed  by  Lord  Kenyon  in  Davis  v.  Lewis, 
and  is  not  now  to  be  shaken  by  the  crotchets  of  antiquaries.  But 
the  law  of  that  resolution  does  not  rest  on  Lord  Northampton's 
case  :  that  case  was  deeided  in  10  Jac.  I.  But  Lewes  v.  Walter,* 
which  was  decided  shortly  afterwards,  refers  to  Dame  Morrison  v. 
Cade, I  5  Jac.  I.,  in  which  the  declaration  negatives  that  the 
defendant  had  heard  from  any  other  the  report  he  had  circulated. 
Maitland  v.  Goldney  may  also  be  deemed  an  authority  in  support 
of  the  plea  ;  for,  by  deciding  that  the  defendant  was  not  justified 
in  propagating,  because  he  had  heard  it  from  others,  a  report 
which  he  knew  to  be  false,  the  Court  in  a  manner  leave  it  to  be 
inferred,  that  the  having  heard  it  would  have  been  a  sufficient 
justification  for  repeating  it,  if  the  defendant  had  not  known  it  to 
be  false.  In  1  Boll.  Abr.  64  (C),  the  doctrine  is  laid  down  without 
qualification. 

It  is  true,  the  resolution  in  Lord  Northampton's  case  applies 
only  to  slander,  but  there  is  no  substantial  distinction  between 
slander  and  libel,  and  the  principles  which  are  applicable  to  the 
one,  are  equally  applicable  to  the  other.  If  the  defendant 
received  the  report  from  a  beggar,  or  one  drunk  or  mad,  or  one 
that  had  hesam  phantasiam,  that  would  be  matter  for  replication; 
but,  prima  facie,  he  discharges  himself  of  malice  by  pleading  that 
he  is  not  the  author  of  the  report. 

t  Roll.  Rep.  444. 
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The  publication  of  the  report  by  the  first  author  is  sufficiently  De  Cres- 

averred  in  this  plea :  Stiles  v.  Nokes ;  f  and  the  author  is  sufficiently  r . 

designated  to  enable  the  plaintiff  to  sue  him :  it  is  not  the  defen-  Welle8LEY- 

dant's  fault,  if,  from  *technical  reasons,  difficulties  afterwards  [  '401  ] 
arise  in  the  way  of  evidence. 

Wilde: 

•  The  cases  anterior  to  Lord  Northampton's  case,  as  well  as  the 

fourth  resolution  in  that  case,  proceeded  on  a  misapplication  on 

the  statutes  respecting  political  rumours,   which  statutes  were 

never  directed   against  injuries   arising  from  private  slander. 

This  is  confirmed  by  the  authority  which  has  been  referred  to  in 

Rolle,  ending  with  these  words,  "  according  to  the  law  of  news :" 

that  is,  the  law  on  those  statutes  touching  public  rumours. 

It  may  be  conceded  that  a  plea  in  an  action  such  as  the  present 

is  sufficient  if  it  negatives  either  the  falsehood  or  the  malice  of 

the  report :  but  it  must  negative  them  expressly ;  and  these  pleas 

do  neither. 

Cur.  adv.  vult. 

Best,  Ch.  J. : 

Great  industry  has  been  bestowed  upon  this  case  by  my  learned 
brothers  by  whom  it  was  argued  ;  but  no  case  has  been  cited,  in 
which  the  principle,  extrajudicially  applied  by  the  fourth  reso- 
lution in  Lord  Northampton's  case  to  oral  slander,  has  been 
extended  to  libel.  We  might  relieve  ourselves  from  the  difficulty 
of  deciding  this  question,  by  saying  that  the  technical  objections 
taken  to  the  pleas  by  the  demurrer  are  sufficient  to  entitle  the 
plaintiff  to  judgment.  But  we  think  it  more  proper  for  us  to 
pronounce  our  judgment  on  the  principal  question  raised  by 
these  pleadings,  namely,  Whether  a  man  who  receives  from  the 
hands  of  another  a  libel  on  any  person,  is  justified  in  publishing 
that  libel,  provided  that  in  his  publication  the  name  of  the 
person  from  whom  he  received  it  is  mentioned?  We  do  not 
hesitate  to  say,  that  even  if  we  were  to  admit,  what  we  beg  not 
to  be  considered  as  admitting,  that  in  oral  slander,  when  a  man 
at  the  time  of  his  speaking  *the  words  names  the  person  who       [  *402  ] 

t  7  East,  492. 
R.R. — VOL.  XXX.  48 
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DeCres-  told  him  what  he  relates,  he  may  plead  to  an  action  brought 
r.  against  him,  that  the  person  whom  he  names  did  tell  him  what 

Wellesley.  ke  related,  such  a  justification  cannot  be  pleaded  to  an  action  for 
the  republication  of  the  libel. 

If  the  person  receiving  a  libel  may  publish  it  at  all,  he  may 
publish  it  in  whatever  manner  he  pleases ;  he  may  insert  it  in 
all  the  journals,  and  thus  circulate  the  calumny  through  every 
region  of  the  globe.  The  effect  of  this  is  very  different  from  that 
of  the  repetition  of  oral  slander.  In  the  latter  case,  what  has 
been  said  is  known  only  to  a  few  persons,  and  if  the  statement 
be  untrue,- the  imputation  cast  upon  any  one  may  be  got  rid  of ; 
the  report  is  not  heard  of  beyond  the  circle  in  which  all  the 
parties  are  known,  and  the  veracity  of  the  accuser,  and  the 
previous  character  of  the  accused,  will  be  properly  estimated. 
But  if  the  report  is  to  be  spread  over  the  world  by  means  of  the 
press,  the  malignant  falsehoods  of  the  vilest  of  mankind,  which 
would  not  receive  the  least  credit  where  the  author  is  known, 
would  make  an  impression  which  it  would  require  much  time 
and  trouble  to  erase,  and  which  it  might  be  difficult,  if  not 
impossible,  ever  completely  to  remove. 

The  reason  which  Lord  Coke  gives,  why  in  the  case  of  oral 
slander  you  should  name  the  author,  proves  that  you  must  not 
be  allowed  to  publish  written  calumny :  he  says,  that  unless  you 
mention  the  name  of  the  author,  it  might  be  a  great  slander  of 
an  innocent ;  "  for  if  one  who  has  luasani  phantasiam,  or  is  a 
drunkard,  or  of  no  estimation,  speaks  scandalous  words,  if  it 
shall  be  lawful  for  a  man  of  credit  to  report  generally  that  he 
had  heard  scandalous  words  without  mentioning  his  author,  that 
would  give  greater  colour  arid  probability  that  the  words  were 
true  in  respect  of  the  credit  of  the  reporter  than  if  the  author 
[  '403  ]  were  mentioned,  for  *the  reputation  of  every  good  man  is  dear 
and  precious  to  him."  Of  what  use  is  it  to  send  the  name  of  the 
author  with  a  libel  that  is  to  pass  into  a  country  where  he  is 
entirely  unknown :  the  name  of  the  author  of  a  statement  will 
not  inform  those  who  do  not  know  his  character,  whether  he  is  a 
person  entitled  to  credit  for  veracity  or  not ;  whether  his  statement 
wras  made  in  earnest  or  by  way  of  joke;  whether  it  contains 
a  charge  made  by  a  man  of  sound  mind  or  the  delusion  of  a 
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lunatic.  There  is  no  allegation,  in  this  case,  that  the  defendant  Be  dis- 
believed this  statement;  on  the  contrary,  it  is  to  be  observed,  P.. 
that  Mr.  De  Crespigny  struck  out  a  very  material  part  of  the  ^ELLE8LEY- 
statement,  and  yet  the  defendant  published  it,  although  he  must 
have  known  that  it  was  not  correct.  I  allude  to  that  part  in 
which  the  defendant  makes  Mr.  De  Crespigny  say,  that  his 
mother  had  told  him  that  a  child  had  been  born.  Although  he 
tells  you  in  his  plea  that  De  Crespigny  had  erased  those  words, 
yet  he  justifies  the  publishing  of  them.  The  declarations  of  a 
son  and  dying  wife  are  made  the  means  of  blasting  the  character 
of  a  father  and  husband.  If,  without  any  allegation  that  its 
contents  were  true,  or  that  the  publisher  had  any  reason  to 
believe  them  to  be  true,  we  were  to  hold  that  these  pleas  were  a 
justification,  we  should  establish  a  mode  by  which  men  might 
indulge  themselves  in  ruining  the  characters  of  any  persons  they 
might  be  disposed  to  calumniate ;  there  will  be  no  difficulty  in 
getting  wretches,  who  would  be  better  off  writhin  the  walls  of  a 
prison  than  they  are  without,  to  furnish  such  as  wrill  pay  for 
them  with  any  statements  they  may  desire  respecting  the 
character  of  any  person  whatsoever. 

Written  communications  are  often  made  for  the  information 
of  those  to  whom  they  are  given,  and  for  their  information  only. 
Such  communications  contain  facts  necessary  to  be  known  by 
those  to  whom  they  are  *made,  but  not  fit  to  be  divulged  to  the  [  **04  ] 
whole  world.  It  may  be  important  to  the  interest  of  the  members 
of  a  family  to  know  of  things  which  have  taken  place  in  their 
family,  and  which  having  been  disclosed  with  a  due  regard  to 
the  interest  of  the  person  to  whom  the  disclosure  was  made, 
although  injurious  to  some  other  person's  character,  would  not 
be  libellous.  Can  it  be  permitted  that  persons  possessing  such 
communications  should  publish  them  to  the  world  if  they  only 
give  the  names  of  those  by  whom  they  were  made  ?  Such  a 
doctrine  might  furnish  amusement  for  the  lovers  of  scandal,  but 
it  would  cause  much  misery  in  many  families.  It  is  a  principle 
of  our  law,  that  whoever  wilfully  assists  in  the  doing  an  unlawful 
act,  becomes  answerable  for  all  the  consequences  of  such  act : 
what  reason  is  there  to  except  the  circulation  of  slander  out  of 
this  rule  ?    He  who  prints  and  publishes  what  was  given  to  him 
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Db  Cbes-      in  manuscript,  has  to  answer  for  by  far  the  greatest  part  of  the 
r.  mischief  that  the  statement  has  occasioned.     But  it  has  been 

\  elleblby.  B&^  aj  ^e  gftr  ^t  these  pleas  are  prima  facie  answers,  and  that 
the  circumstances  that  are  to  shew  that  the  publication  was  not 
honestly  made  are  to  come  from  the  plaintiff  in  his  replication, 
or  to  be  proved  under  the  general  replication  de  injuria.  The 
defendant  ought  to  know  the  state  of  the  author,  and  the  cir- 
cumstances in  which  he  wrote  the  libel.  The  plaintiff  may 
be  ignorant  of  those  circumstances :  the  law  requires  that  facts 
should  be  proved  by  those  who  ought  to  have  the  means  of 
knowing  them,  and  not  by  those  who  must  be  presumed  ignorant 
of  them.  But  these  pleas  do  not  present  a  prima  facie  defence. 
They  offer  nothing  which  requires  an  answer.  Because  one  man 
does  an  unlawful  act  to  anv  person,  another  is  not  to  be  permitted 
to  do  a  similar  act  to  the  same  person.  Wrong  is  not  to  be 
justified,  or  even  excused,  by  wrong.  If  a  man  receives  a  letter 
[  •4o;>  ]  with  authority  from  the  author  to  *publish  it,  the  person  receiving 
it  will  not  be  justified,  if  it  contains  libellous  matter,  in  inserting 
it  in  the  newspapers.  No  authority  from  a  third  person  will 
defend  a  man  against  an  action  brought  by  a  person  who  has 
suffered  from  an  unlawful  act.  If  the  receiver  of  a  letter  publish 
it  without  authority,  he  is,  from  his  own  motion,  the  wilful 
circulator  of  slander.  This  seems  to  be  a  case  of  the  latter 
description :  but,  if  published  either  with  or  without  the  authority 
of  the  writer,  it  can  never  be  a  justification,  nor  can  the  previous 
publication  be  set  up  in  mitigation  of  damages,  without  proof 
that  the  author  believed  it  true,  and  had  some  reasonable  cause 
for  publishing  it.  We  are  not  to  endure  a  reproach  against  our 
neighbour.  What,  then,  is  our  moral  duty,  if  we  hear  any  thing 
injurious  to  the  character  of  another  ?  If  what  we  have  been 
told  does  not  concern  the  public  or  the  administration  of  justice, 
we  are  to  lock  it  up  for  ever  in  our  own  breasts.  We  are  on  no 
account  to  report  it  to  gratify  our  enmity  to  any  particular  person, 
or,  for  that  more  common  cause  of  slander,  to  gratify  the  malice 
that  exists  by  a  desire  to  raise  ourselves  above,  or  to  keep  our- 
selves upon  an  equality  with  our  neighbours  by  injuring  their 
characters. 

The  statements   published    relative   to  the  plaintiff  do  not 
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concern  the  public ;  they  are  not  disclosed  in  the  course  of  the      De  Cres- 

administration  of  justice  ;  nor  does  it  appear  from  the  pleadings  r. 

that  the  defendant,  in  making  this  virulent  attack  on  the  plaintiff,   Wellesley- 

has  the  excuse  that  he  published  this  paper  in  his  own  defence : 

but  before  he  used  this  statement  in  any  manner,  he  was  bound  to 

satisfy  himself  that  it  was  true  ;  and  he  does  not  even  say  that  he 

believed  it.     Before  he  gave  it  general  notoriety  by  circulating  it 

in  print,  he  should  have  been  prepared  to  prove  its  truth  to  the 

letter ;  for  he  had  no  more  right  to  take  away  the  character  of 

the  plaintiff,  without  *being  able  to  prove  the  truth  of  the  charge       [  *406  ] 

that  he  had  made  against  him,  than  to  take  his  property  without 

being  able  to  justify  the  act  by  which  he  possessed  himself  of  it. 

Indeed,  if  we  reflect  on  the  degree  of  suffering  occasioned  by  loss 

of  character,  and  compare  it  with  that  occasioned  by  loss  of 

property,  the  amount  of  the  former  injury  far  exceeds  that  of  the 

latter.    We  are  warranted  in  saying  that  the  defendant  has  made 

a  very  serious  charge  against  the  character  of  the  plaintiff  without 

being  prepared  to  make  it  good ;  for  if  he  could  have  provec 

that  what  he  published  was  true,  he  might  have  put  the  truth  of 

the  statement  on  the  record  as  his  justification.  * 

Judgment  for  the  plaintiff . 


CHAKLES  CARTER  v.  EOBEET  CARTER  and  Others.        1829. 

(5  Bing.  406—410;  S.  C.  2  Moore  &  Payne,  732 ;  7  L.  J.  C.  P.  141.)  *W-™' 

1.  A  payment  of  ground-rent  by  the  occupier,  in  default  of  the  mesne         L  *06  J 
tenant,  is  not  the  less  a  compulsory  payment,  because  the  ground-land- 
lord on  demanding  it  allows  the  occupier  time  to  pay. 

2.  Growing  rent  may  be  discharged  by  such  payments  as  well  as  rent 
actually  due. 

3.  Where  growing  rent  has  been  reduced  by  payments  of  land-tax, 
&c.  if  the  landlord  distrains  for  the  whole  sum  reserved,  the  tenant  may 
properly  sue  in  case. 

Case  for  wrongfully  distraining  for  251. ,  when  only  5Z.  10*.  was 
due.  There  were  also  counts  for  an  excessive  distress,  a  wrongful 
distress,  and  a  count  in  trover. 
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Carter  At    the   trial    before   Best,  Ch.  J.,  Middlesex   sittings   after 

Carter.      Michaelmas  Term,  the  facts  were  as  follows : 

The  plaintiff  rented  a  house  of  the  defendant  Carter  at  501.  a> 
year.  Shortly  after  he  had  paid  his  half-year's  rent,  due  Lady 
Day,  1827,  the  ground  landlord's  steward  called  on  him  for 
[  '407  ]  81.  10*.  ground-rent,  due  the  Christmas  *preceding,  and  8/.  10*. 
due  at  Michaelmas  preceding.  The  plaintiff  complained  of  the 
hardship  of  such  a  demand  just  after  he  had  paid  the  rent  of  his 
immediate  landlord,  and  prayed  for  time.  The  steward  gave 
him  time.  81.  10*.  was  paid  in  the  following  July,  and  8/.  10*. 
in  September.  The  steward  stated  that  he  never  called  on  the 
occupier  for  the  ground-rent,  unless  default  had  been  made 
by  the  immediate  lessee,  which  was  the  case  in  the  present 
instance. 

In  September,  1827,  the  plaintiff,  being  called  on  to  do  so,  also 
paid  21.  10*.  for  land-tax,  due  at  Michaelmas,  1826,  and  Lady 
Day  and  Michaelmas,  1827. 

In  November  following,  the  defendant,  Carter,  demanded  of 
the  plaintiff  25/.  for  half  a  year's  rent  alleged  to  be  due  the 
preceding  Michaelmas.  The  plaintiff  tendered  him  in  discharge 
52.  10*.,  and  the  receipts  for  the  ground-rent  and  land-tax  as 
above. 

This  the  defendant  refused  to  accept,  and  distrained  for  the 
whole  251. 

On  the  part  of  the  defendant,  it  was  objected  that  the  action 
was  improperly  conceived;  that  none  of  the  counts  in  the  declara- 
tion were  adapted  to  the  plaintiff's  case ;  and  that  if  any  wrong 
had  been  done  to  the  plaintiff,  his  remedy  was  not  case,  but 
replevin,  in  which,  to  an  avowry  for  the  rent,  he  might  have 
pleaded  the  payment  of  the  ground-rent,  &c. :  Sapsfordv.  Fletcher,  f 
Taylor  v.  Zainira;*  that  the  defendant,  however,  was  entitled  to 
distrain  for  the  whole  rent  due  at  Michaelmas :  no  set-off  being 
permitted  in  cases  of  distress:  Andrew  v.  Hancock ,§  the  distress 
could  not  be  answered  by  any  thing  but  payment ;  and  payment 
could  only  be  of  a  debt  due:  the  discharge  of  the  ground-rent, 
therefore,  by  the  plaintiff  could  not  operate  as  payment  of  the 

t  4  T.  R.  oil.  §  21  B.  E.  569  (1  Brod.  &  B.  37). 

t  16  E.  E.  668  (6  Taunt  524). 
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♦rack-rent,  because  at  the  time  the  ground-rent  was  discharged,      Carter 
the  rack-rent  in  questicn  was  not  due.  Carter. 

At  all  events  no  payment  would  go  in  discharge  of  rack-rent,       [  *408  ] 
but  a  payment  by  compulsion  ;  and  here  the  plaintiff  could  not 
be  said  to  have  paid  upon  compulsion,  when  the  ground  land- 
lord's steward  allowed  him  time  to  pay  at  his  convenience. 

A  verdict  having  been  found  for  the  plaintiff, 

Wilde,  Serjt.  obtained  a  rule  nisi  to  set  it  aside  upon  the 
foregoing  objections. 

Andrews,  Serjt.  shewed  cause  : 

The  action  is  properly  conceived  in  case,  for  replevin  only  lies 
where  no  rent  is  due,  and  in  the  present  instance  the  plaintiff 
has  no  remedy  if  he  cannot  sue  in  case.  And  the  payment  of 
ground-rent  and  land-tax  may  operate  as  payment  of  rack-rent 
growing  due,  as  well  as  of  rack-rent  actually  due.  In  Stubbs  v. 
Parsons t  Bayley,  J.  said,  "  the  law  considers  the  payment  of  the 
land-tax  as  a  payment  of  so  much  of  the  rent  then  due,  or  growing 
due,  to  the  landlord." 

The  circumstance  that  the  ground  landlord  allowed  the  plaintiff 
time  to  pay  the  ground-rent,  after  it  was  demanded,  does  not 
render  it  the  less  a  compulsory  payment.  The  defendant  had 
failed  to  pay  it,  and  the  plaintiff,  notwithstanding  the  indulgence 
granted  him,  paid  under  a  liability  to  distress. 

Bompas,  Serjt.  (for  Wilde)  relied  on  the  objections  urged  at 
the  trial. 

Best,  Ch.  J. : 

The  great  stand  made  at  the  trial,  on  the  part  of  the  defendant, 
was,  that  this  payment  by  the  plaintiff  was  a  voluntary  payment. 
I  thought  then,  *and  am  still  of  the  same  opinion,  that  it  was  [  »409  ] 
not  a  voluntary  payment.  The  plaintiff  was  liable  to  be  dis- 
trained on  for  ground-rent.  Having  just  paid  his  rack-rent,  he 
prayed  for  time  to  pay  the  ground-rent.  Six  weeks  were  allowed, 
at  the  end  of  which  time  it  was  paid  ;  but  the  defendant  knew  he 

t  3  B.  &  Aid.  516. 
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Carter  was  liable  to  distress,  though  not  actually  distrained  on  ;  and  a 
Carter,  payment  under  such  circumstances  is  no  more  voluntary,  than 
a  donation  to  a  beggar  who  presents  a  pistol.  In  Sapsford  v. 
Fletcher,  and  Taylor  v.  Zaviira,  the  payment  of  ground-rent  by 
the  occupier  for  the  landlord,  was  holden  not  to  constitute  a  cross 
demand,  but  to  amount  to  payment  of  so  much  of  the  occupier's 
rent.  Here,  by  the  same  means,  all  the  plaintiff's  rent  had  been 
paid  but  51. 10*.,  notwithstanding  which  the  defendant  distrains 
for  25Z. ;  he  is,  therefore,  clearly  liable  on  the  count  which  states 
the  excessive  distress  in  that  way.  The  substantial  question 
here  is,  was  more  than  51.  10*.  due  to  the  defendant  ?  for  that 
had  been  offered,  and  the  jury  find  that  that  was  all  he  was 
entitled  to.  Several  of  the  counts  are  applicable ;  and  if  the 
whole  distress  were  wrongful,  the  count  in  trover  is  of  itself 
sufficient,  as  was  established  in  Branscomb  v.  Bridges  A 

Park,  J. : 

It  is  quite  clear  this  was  not  a  voluntary  payment.  The  plaintiff 
was  all  along  liable  to  a  distress  by  the  ground  landlord,  and  if 
time  had  not  been  given,  would  have  been  distrained  on. 

Then,  it  has  been  expressly  decided  in  Sapsford  v.  Fletcher,  and 
Taylor  v.  Zamira,  that  the  occupier  is  entitled  to  deduct  from  his 
own  rent,  payments  so  made.  But  it  has  been  argued  that  he 
cannot  deduct,  from  rent  growing  due,  payments  for  the  ground- 
rent  of  an  antecedent  half  year,  and  Andrews  v.  Hancock  has  been 
[  '410  ]  *referred  to.  But  in  that  case  the  occupier  for  several  years, 
subsequently  to  paying  the  ground-rents,  made  an  entire  payment 
of  his  own  rent,  and  then  sought  to  deduct  the  ground-rents  so 
paid,  from  a  subsequent  year's  rent.  Here  the  plaintiff  seeks  to 
make  the  deduction  from  the  first  payment  of  rent  accruing  due 
after  the  ground-rent  had  been  demanded  and  paid.  It  would  be 
most  unjust  to  refuse  this,  and  the  rule  which  has  been  obtained 

must  be 

Discharged. 

Bureough,  J.  and  Gaselee,  J.  were  absent. 
t  25  B.  B.  335  (1  B.  &  C.  145). 
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BEIDGES  v.  SMYTH.f  im. 

Feb  11. 
(5  Bing.  410—413;  2  Moore  &  Payne,  740 ;  7  L.  J.  C.  P.  143.)  

A  landlord  haying  treated  an  occupier  of  his  land  as  a  trespasser,  by  L  41U  J 
serving  him  with  an  ejectment,  cannot  afterwards  distrain  on  him  for 
rent,  although  the  ejectment  is  directed  against  the  claim  of  a  third 
person,  who  comes  in  and  defends  in  lieu  of  the  occupier,  and  the 
occupier  is  aware  of  that  circumstance,  and  is  never  turned  out  of 
possession. 

Kbplevin.  Avowry  for  thirteen  and  a  half  years'  rent,  alleged 
to  be  due  at  Lady  Day,  1827,  on  a  demise  at  882Z.  a  year,  payable 
half-yearly. 

Pleas,  non  tenuit,  riens  en  arriere,  and  eviction  in  September, 
1823,  and  issue  thereon. 

At  the  trial  before  Holroyd,  J.  last  Suffolk  Assizes,  it  appeared 
that  at  Michaelmas,  1807,  Sir  Harvey  Smyth  demised  the  premises 
to  plaintiff  for  ten  years,  at  a  rent  of  3821.  a  year.  A  part  of 
them  was  copyhold. 

He  died  in  1811,  when  the  property  descended  to  Mrs.  Brandt, 
who  died  in  February,  1814,  and  devised  it  to  defendant  for  her 
life. 

The  defendant  refused  the  property  as  devisee,  thinking  she 
had  a  title  as  heir ;  but  as  she  delayed  to  take  any  steps  in  the 
business,  the  lady  of  the  manor  seized  *the  copyhold  part  of  the  [  *^n  ] 
premises  on  the  defendant's  neglect  to  be  admitted,  and  after 
obtaining  judgment  in  an  ejectment,  received  the  rent  of  that 
part,  amounting,  from  1815  to  1820,  to  200Z.  a  year,  and  after- 
wards to  170Z. 

In  1823,  Sir  G.  H.  Smyth,  the  real  heir-at-law  of  Mrs.  Brandt, 
encouraged  by  the  defendant's  neglect,  brought  an  ejectment 
against  the  plaintiff,  and  sued  out  a  writ  of  possession  thereon  in 
January,  1824.  The  plaintiff,  however,  was  suffered  to  remain 
on  the  premises. 

The  defendant,  thereupon,  in  February,  1824,  with  a  view  to 
defeat  Sir  G.  H.  Smyth's  claim  to  the  property,  and  after  con- 
sulting with  the  plaintiff  on  the  subject,  brought  an  ejectment 
against  the  plaintiff,  the  demise  in  which  was  laid  March  2nd,  1814. 
By  the  consent  rule  Sir  G.  H.  Smyth  came  in  and  defended  as 


t  Jones  v.  Carter  (1846)  15  M.  &  W.  718. 
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Bridges  landlord ;  and  the  defendant  having  by  means  of  her  title  as  devisee 
Smyth,  recovered  in  the  action/  a  writ  of  possession  was  made  out  for  her 
in  1827,  but  was  not  executed,  as  she  refused  to  pay  the  sheriff's 
poundage.  She  had  been  admitted  to  the  copyhold  part  in  1825. 
The  plaintiff  was  never  actually  out  of  the  possession  of  the 
premises ;  but  the  defendant  had  notice  of  all  the  foregoing 
proceedings.  Nothing  was  proved  amounting  to  an  admission 
by  the  plaintiff  that  she  held  under  a  demise  at  882Z.  a  year. 

It  was  objected  at  the  trial,  that  whatever  claim  the  defendant 
might  have  against  the  plaintiff  in  an  action  of  trespass  for  mesne 
profits,  she  had  no  right,  under  the  above  circumstances,  to  dis- 
train ;  and  the  learned  Judge  being  of  this  opinion,  a  verdict  was 
taken  for  the  plaintiff,  with  leave  for  the  defendant  to  move  to 
enter  a  verdict  for  such  sums  as  the  Court  should  think  the 
defendant  entitled  to. 

[  412  ]  Wilde,  Serjt.  having  obtained  a  rule  nisi  accordingly, 

Storks,  Serjt.,  who  shewed  cause,  contended  that  at  the  time 
of  the  distress,  there  was  no  demise  subsisting  on  which  the 
defendant  could  avow  for  rent.  The  demise  from  Sir  H.  Smyth 
had  expired  in  1817,  and  so  far  was  the  plaintiff  from  occupying 
under  a  tenancy  continuing  from  that  demise,  that  the  defendant 
had,  by  her  demise  in  the  ejectment,  treated  her  as  a  trespasser 
from  the  2nd  of  March,  1814. 

Russell,  Serjt.  was  to  have  followed  on  the  same  side,  but  the 
Court  called  on 

Wilde  to  support  his  rule  : 

The  plaintiff  never  having  been  turned  out  of  possession,  there 
has  been  no  determination  of  her  tenancy;  and  as  she  never 
objected  to  the  terms  of  the  lease  which  expired  in  1817,  it  must 
Le  inferred  she  continued  to  hold  on  the  same  terms.  The  eject- 
ment by  Sir  G.  H.  Smyth  does  not  affect  the  defendant's  right ; 
that  was  a  proceeding  by  a  wrong-doer  without  title,  for  which 
the  defendant  is  in  no  way  responsible;  and  in  the  ejectment 
by  the  defendant,  the  plaintiff's  name  was  only  inserted  for  form, 

t  See  Doe  d.  Smyth  v.  Smyth,?.  238  ante  (6  B.  &  C.  112). 
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the  party  really  concerned  being  Sir  G.  H.  Smyth.  It  was  not  Bridges 
an  adverse  proceeding  against  the  plaintiff,  as  appears  by  the  smyth. 
defendant's  refusing  to  execute  a  writ  of  possession.  There  is  no 
evidence,  therefore,  to  support  the  plea  of  eviction.  As  to  the 
proceeding  by  the  lady  of  the  manor,  it  was  never  carried  to  the 
length  of  an  ouster ;  it  does  not  appear  that  the  plaintiff  ever 
communicated  it  to  the  defendant ;  and  the  defendant  was  sub- 
sequently admitted  to  the  copyhold  part  of  the  property  ;  so  that, 
at  the  time  of  the  distress,  the  plaintiff  was  tenant  to  her  of  the 
whole ;  and  the  terms  under  which  she  occupied  from  1807  to 
1817  having  never  been  objected  to,  it  may  be  presumed  she  con- 
sented to  continue  on  the  same  terms. 

But  the  Court  were  clearly  of  opinion,  that  whatever  other  [  413  ] 
remedy  might  be  open  to  the  defendant,  she  could  not  distrain  as 
upon  a  contract  between  lessor  and  lessee,  after  treating  the 
plaintiff  as  a  trespasser  since  1814  by  the  demise  in  the  ejectment 
of  1824 ;  and  that  the  circumstance  of  that  ejectment  having 
been  directed  against  the  claim  of  Sir  G.  H.  Smyth  made  no 
difference  in  the  case,  judgment  having  been  entered  up  against 
the  casual  ejector,  which  would  be  conclusive  against  the  tenant. 

Hide  discharged. 


BOUSFIELD  and  Another  v.  GODFREY.  i*29. 

Feb.  12. 
(5  Bing.  418-420;  S.  C.  2  Moore  &  Payne,  771 ;  7  L.  J.  C.  P.  158.)  


Where  defendant  surreptitiously  obtained  possession  of  an  unstamped 
agreement  executed  by  himself  and  the  plaintiff  (thereby  preventing  the 
plaintiff  from  affixing  a  stamp  as  he  had  intended,  in  twenty- one  days 
after  execution),  and  then  swore  that  he  had  lost  the  agreement,  the 
Court  ordered  that  he  should  produce  a  copy  in  his  possession  to  the 
plaintiff,  and  that  if  the  plaintiff  produced  that  copy  stamped  at  the 
trial,  the  defendant  should  be  precluded  from  producing  the  original. 

This  was  an  action  upon  an  agreement  executed  by  the  defen- 
dant and  the  plaintiffs. 

A  Judge  at  chambers  having  made  an  order  that  the  defendant 
should  produce  the  original  agreement  to  the  plaintiffs'  attorney, 
in  order  that  it  might  be  stamped  at  the  expense  of  the  plaintiffs, 
and  should  deliver  a  copy  of  it  to  them ;  and  that  in  default  of 


[418] 
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Bousfield    such  production  the  defendant's  attorney  should  deliver  to  the 

Godfrey,     plaintiffs'  attorney  a  copy  of  a  copy  of  the  agreement,  which  the 

defendant's  attorney  admitted  to  be  in  his  possession ;  and  that 

upon  such  copy  of  the  copy  being  read  in  evidence  at  the  trial, 

the  defendant  should  be  precluded  from  producing  the  original. 

Cross,  Serjt.  moved  for  a  rule  nisi  to  discharge  this  order, 
upon  an  affidavit  of  the  defendant,  in  which  he  deposed,  among 
other  things,  that  the  agreement  in  question  had  never  been 
stamped ;  that  upon  the  occasion  of  a  change  of  residence,  he 
believed  he  had  lost  or  burnt  it;  that  he  had  no  knowledge 
whatever  where  it  now  was,  and  that  he  had  never  seen  it  since 
February,  1828. 

Cross  contended  that  compliance  with  the  order  as  to  the 
original  agreement  was  impossible,  and  that  it  ought  not  to  be 
required  if  possible,  because  by  compliance  the  defendant  would 
subject  himself  to  the  penalties  imposed  by  [the  Stamp  Acts]  for 
executing  agreements  unstamped.  Then,  if  the  unstamped  original 
[  •419  ]  were  lost,  or  even  wrongfully  *destroyed  by  one  of  the  parties,  a 
copy  could  not  be  received  in  evidence :  Rippiner  v.  Wright  A 

A  rule  nisi  having  been  granted, 

Wilde,  Serjt.  shewed  cause,  upon  affidavits  which  stated 
that  the  plaintiffs  intended  to  have  had  the  agreement  stamped 
within  the  time  allowed  by  law ;  that  at  the  defendant's  request 
it  was  arranged  that  the  agreement  should  be  placed  in  the 
hands  of  Rogers,  a  mutual  friend  of  all  parties ;  that  the  defen- 
dant, however,  prevailed  on  Rogers  to  allow  him  to  take  it  home 
under  pretence  of  making  a  copy,  and  that  they  had  never  since 
been  able  to  get  it  out  of  his  hands.  Letters  and  admissions  of 
the  defendant  were  then  deposed  to,  which  shewed  clearly  that 
the  agreement  was  in  existence,  and  in  his  hands,  as  late  as 
August,  1828 ;  and  it  was  upon  this  evidence  that  the  Judge's 
order  had  been  issued.  Wilde  contended  that  the  penalties 
imposed  by  the  earlier  statutes  had  been  virtually  repealed  by 
the  55  Geo.  III.  c.  184, J  which  enables  a  party  to  stamp  an 

t  21  R.  R.  363  (2  B.  &  Aid.  478).        (54  &  55  Vict.  c.  39,  ss.  14,  15).— 
I  See  now  the  Stamp  Act,  1891      R.  C. 
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agreement  within  twenty-one  days  after  execution,  as  the  plain-    Bousfield 
tiffs  would  have  done  in   this  case  if  not  prevented  by  the     Godfrey. 
defendant ;    which    distinguished    the    case   from   Rippiner  v. 
Wright.     Bateman  v.  Phillips  f\  Morroiv  v.  Saunders,  J  and  Cooke 
v.  Tanswell,%  were  express  authorities  in  favour  of  the  application. 

Cross  asserted  that  the  original  could  not  now  be  found; 
that  the  stamp-office  would  not  stamp  a  copy;  and  that  the 
interests  of  the  revenue  required  that  evidence  of  the  agreement 
should  not  be  given  without  a  stamp.  He  relied  on  Rippiner  v. 
Wright. 

Best,  Ch.  J. :  [  420  ] 

It  is  impossible  to  doubt  that  the  agreement  is  in  existence,  for 
the  defendant's  affidavit  is  contradicted  by  his  own  letters.  And 
according  to  his  own  statement,  he  fraudulently  prevailed  on 
Rogers  to  allow  him  to  take  it  home,  while  the  plaintiff  expressly 
swears  that  he  meant  to  have  it  stamped.  I  feel  no  difficulty, 
therefore,  in  ordering  the  defendant  to  produce  it,  if  he  has  it ; 
and  if  not,  to  produce  the  copy,  to  be  taken  to  the  stamp-office. 
If  the  office  think  fit  to  stamp  the  copy  it  may  be  produced  at  the 
trial,  and  the  defendant  shall  be  precluded  from  producing  the 
original  to  defeat  it. 

This  will  in  nowise  injure  the  revenue,  and  does  not  impeach 
the  case  of  Rippiner  v.  Wright.  But  the  stamp-office  is  not  to  be 
made  an  engine  to  assist  the  defendant  in  his  own  iniquity. 

We  should  not  have  decided  thus  if  the  stamp  ought  to  have 
been  on  the  instrument  at  the  time  of  execution.  But  no  offence 
was  committed  at  that  time,  because  the  parties  have  twenty-one 
days  to  affix  the  stamp.  If  there  were  any  offence  it  was  the 
defendant's,  because  he,  having  retained  the  agreement,  ought  to 
have  stamped  it;  and  he  is  not  to  be  permitted  to  take  advantage 
of  his  own  wrong. 

The  rest  of  the  Court  concurring,  the  copy  was  handed  over 
to  the  plaintiff's  attorney  in  Court ;  and  it  was  then  ordered 
that 

t  4  Taunt.  157.  §  8  Taunt.  131 ;  1  Moore,  465. 

X  1  Brod.  &  B.  318. 
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Bousfield        If  the  plaintiff  should  upon  the  trial  of  the  cause  produce  the 
Godf'bey.     c°Py  of  the  agreement  that  day  delivered  over  in  Court,  duly 

stamped,  the  defendant  should  not  be  permitted  at  the  trial  to 

produce  the  original  agreement. 


[  «1  ] 


1829.  doe  dem.  FISHER  v.  GILES  and  Others. 

Frh.  12. 

(5  Bing.  421—428 ;  S.  C.  2  Moore  &  Payne,  749;  7  L.  J.  C.  P.  134.) 


Where  the  mortgagor  remains  in  possession,  and  the  money  is  not 
repaid  on  the  day  stipulated,  the  mortgagee,  who  has  a  power  of  entry 
and  sale  on  non-payment,  may  eject  the  mortgagor  without  notice  to 
quit,  or  demand  of  possession. 

Ejectment.  At  the  trial  before  Vaughan,  B.,  Shropshire  Sum- 
mer Assizes,  1828,  it  appeared  that  by  a  mortgage  deed  bearing 
date  19th  February,  1827,  the  defendant,  Giles,  conveyed  the 
property  in  question  to  Fisher,  with  a  power  to  enter  and  sell  it 
absolutely  in  case  6,200Z.  borrowed  on  the  security  of  the  property 
should  not  be  paid  with  interest  on  the  19th  of  August,  1827. 

The  money  not  having  been  paid,  Fisher  commenced  this 
action,  and  laid  the  demise  on  the  24th  of  September,  1827,  up 
to  which  day  no  interest  was  paid. 

No  notice  to  quit  was  given,  nor  any  demand  of  possession 
ever  made. 

Thereupon  it  was  objected,  that  a  mortgagor  in  possession  is 
a  tenant  to  the  mortgagee :  Partridge  v.  Bere ;  t  and,  if  only  a 
tenant  at  will,  cannot  be  treated  as  a  trespasser  without  a 
previous  determination  of  the  mortgagee's  will  by  a  demand  of 
possession.  A  verdict  was  taken  for  the  lessor  of  the  plaintiff, 
with  leave  for  the  defendants  to  move  to  set  it  aside  and  enter  a 
nonsuit. 

Cross,  Serjt.  having  obtained  a  rule  nisi  on  the  authority  of 
Partridge  v.  Bere, 

Russell,  Serjt.  shewed  cause : 
A  mortgagor  in  possession  has  no  such  interest  as  to  entitle 
t  24  B.  B.  487  (5  B.  &  Aid.  604). 
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him  to  a  notice  to  quit  or  even  a  demand  of  possession,  upon  a     Dob  dem. 
forfeiture  of  his  estate  by  nonpayment  of  the  mortgage  money  at  r. 

the  day  agreed  on.  ILES* 

The  contract  into  which  he  has  entered  has  fully  apprised  him  [  422  3 
that  if  the  money  be  not  paid,  the  property  is  instantly  to  pass 
over  to  the  mortgagee,  and  it  would  be  as  unreasonable  to  require 
that  he  should  receive  formal  notice  of  his  own  default  (for  a 
demand  of  possession  would  amount  to  no  more),  as  to  require 
for  a  lessee  under  a  seven  years'  lease,  half  a  year's  notice  to 
quit  previous  to  the  expiration  of  the  seven  years.  But  in  Keech 
v.  Hall,\  it  is  expressly  laid  down  that  the  mortgagee  may, 
without  notice,  eject  a  tenant  of  the  mortgagor  let  into  possession 
after  the  mortgage;  and  in  Moss  v.  Gallimore,t  Lord  Mansfield 
says,  "A  mortgagor  is  not  properly  tenant  at  will  to  the  mort- 
gagee, for  he  is  not  to  pay  him  rent.  He  is  so  only  quod-am 
modo.  Nothing  is  more  apt  to  confound  than  a  simile.  When 
the  Court  or  counsel  call  a  mortgagor  a  tenant  at  will,  it  is  barely 
a  comparison.  He  is  like  a  tenant  at  will."  And  in  Birch  v. 
lVrtght,§  Buller,  J.  says,  "That  a  mortgagor  has  often  been 
called  a  tenant  at  will  to  the  mortgagee  in  courts  of  law  and 
equity,  is  undoubtedly  true;  but  I  think  inaccurately  so;  and 
the  expression  has  been  used  when  it  was  not  very  material  to 
ascertain  what  his  powers  or  interest  were,  or  to  settle  with  any 
great  precision  in  what  respects  he  did,  and  in  what  respects  he 
did  not,  resemble  a  tenant  at  will.  In  old  cases  he  is  sometimes 
called  a  tenant  at  will,  and  sometimes  tenant  at  sufferance.  In 
Keech  v.  Hall,  Wallace  called  him  the  agent  of  the  mortgagee, 
and  Lord  Mansfield  stated  him  to  be  tenant  at  will  to  some 
purpose,  but  not  to  others.  In  Moss  v.  Gallimore,  Lord  Mansfield 
said,  'A  mortgagor  is  not  in  reality  a  tenant  to  the  mortgagee; 
if  he  were,  he  must  pay  rent,  but  that  is  not  so.  To  many 
purposes  he  is  like  a  tenant  at  will,  but  he  does  not  pay  rent,  he 
must  pay  interest  only.'  But  *if  a  likeness  must  be  found,  I  [  -423  ] 
think,  as  it  was  put  by  Ashhurst,  J.  in  Moss  v.  Gallimore,  a 
mortgagor  is  as  much  if  not  more  like  a  receiver  than  a  tenant 
at  will:  in  truth  he  is  not  either.  He  is  not  a  tenant  at  will, 
because  he  is  not  entitled  to  the  growing  crops  after  the  will  is 

t  Dougl.  21.  }  Dougl.  282.        §  1  E.  IL  at  p.  228  (1  T.  R.  382). 
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DoEdem.      determined.     He  is  not  considered  as  tenant  at  will  in  those 
r>  proceedings  which  are  in  daily  use  between  a  mortgagor  and 

Giles.  mortgagee,  I  mean  in  ejectments  brought  for  the  recovery  of 
mortgaged  lands.  If  he  were  tenant  at  will,  the  demise  could 
not  be  laid  on  a  day  antecedent  to  the  determination  of  the  will. 
But  it  is  every  day's  practice  to  lay  the  demise  on  a  day  long 
before  there  has  been  any  actual  determination  of  the  will,  some 
time  back  to  the  time  when  the  mortgage  became  forfeited,  and 
no  objection  has  ever  been  made  on  that  account." 

And  the  decision  in  Partridge  v.  Bere  has  not  altered  the  law ; 
for,  as  Buller,  J.  said  in  Moss  v.  Gallimore,  "  Expressions  used 
in  particular  cases  are  to  be  understood  with  reference  to  the 
subject-matter  then  before  the  Court ;  "  and  in  Partridge  v.  Bere 
the  Court  said,  that  a  mortgagor  in  possession  was  tenant  to  the 
mortgagee,  not  for  the  purpose  of  laying  down  the  respective 
rights  of  those  two  parties,  but  merely  to  prevent  justice  being 
defeated  in  a  claim  against  a  third  party  by  an  immaterial 
variance  in  the  declaration.  The  plaintiff,  there,  declaring  against 
the  defendant  for  an  injury  to  his  reversion,  had  alleged  that  the 
property  injured  was  in  the  possession  of  one  Turner  as  his 
tenant :  it  turned  out  that  the  plaintiff  had  become  entitled  to 
the  reversion  under  a  mortgage  from  Turner,  who  remained  in 
occupation:  under  those  circumstances  the  Court  might  fairly 
decide  that,  as  against  a  wrongdoer,  Turner  might  be  called 
tenant  to  the  plaintiff,  without  deciding  that,  as  against  the 
plaintiff,  Turner  had  any  such  interest  as  would  entitle  him  U> 

[  *424  ]  a  notice  to  *quit,  or  even  demand  of  possession.  It  was  sufficient 
to  satisfy  the  declaration  if  he  were  tenant  by  sufferance. 

Cross : 

The  mortgagor,  when  permitted  by  the  mortgagee  to  remain 
in  possession,  becomes  thereby  his  tenant  at  will,  and  as  such 
entitled,  before  an  ejectment  is  brought,  to  be  informed  of  the 
determination  of  the  mortgagor's  will  by  a  demand  of  possession. 
To  deny  him  this,  would  operate  with  great  hardship  and  injustice; 
because  the  mortgagee,  by  allowing  him  to  remain  in  possession, 
impliedly  rescinds  the  strict  letter  of  the  contract,  and  encourages 
him  to  sow  in  the  fair  expectation  that  he  shall  reap.     If  he  be 
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tenant  at  will,  Lord  Coke  says,  "  The  lessor  may,  by  actual  entry     Doe  dem. 
into  the  ground,  determine  his  will  in  the  absence  of  the  lessee,  r. 

but  by  words  spoken  from  the  ground  the  will  is  not  determined,  GlLES- 
until  the  lessee  hath  notice." t  In  Keech  v.  Hall,  Thunder  v. 
Belcher ,i  and  other  cases  which  have  decided  that  the  mortgagee 
may  eject  without  notice  to  quit,  the  mortgagor  was  not  the 
person  in  possession,  but  some  person  claiming  under  him,  and, 
by  that  circumstance  alone,  the  mortgagor  had  himself  deter- 
mined the  will.  But  in  Powseley  v.  Blackman,§  in  order  to 
support  an  ejectment  against  the  heir  of  the  mortgagor,  the 
mortgagee  entered  before  the  ejectment. 

In  Smartle  v.  Williams,\\  Holt,  Ch.  J.  says,  "  Upon  executing 
the  deed  of  mortgage,  the  mortgagor,  by  covenanting  to  enjoy 
till  default  of  payment,  is  tenant  at  will."  In  Moss  v.  Gallimore, 
Ashhurst,  J.  said,  "  Where  the  mortgagor  is  himself  the  occupier 
of  the  estate,  he  may  be  considered  as  tenant  at  will;  but  he 
cannot  be  so  considered  if  there  is  an  under-tenant,  for  there  can 
*be  no  such  thing  as  an  under-tenant  to  a  tenant  at  will.  The  [  *425  ] 
demise  itself  would  be  a  determination  of  the  will."  And  from 
what  fell  from  Bulleb,  J.  in  Birch  v.  Wright,  it  may  be  collected, 
that  what  he  laid  down  with  respect  to  the  mortgagor's  interest, 
was  not  meant  to  apply  to  cases  where  he  is  left  in  possession  by 
the  mortgagee ;  for  he  says,  "  Mr.  Justice  Ashhurst  said,  in  some 
respects  a  mortgagee  is  strictly  tenant  at  will, — but  that  is  not  so 
here,  for  the  mortgagor  is  not  in  possession." 

Then,  Partridge  v.  Bere  is  an  express  and  a  recent  decision 
that  the  relation  of  landlord  and  tenant  subsists  between  the 
mortgagee  and  the  mortgagor  in  possession,  and  even  on  a  tenancy 
at  will  the  will  must  be  determined  in  some  way,  before  an 
ejectment  can  be  brought :  Goodtitle  v.  Herbert.^ 

Cur.  adv.  vult. 
Best,  Ch.  J. : 

This  was  an  action  of  ejectment,  brought  by  a  mortgagee 
against  a  mortgagor.  By  the  mortgage  deed,  if  the  principal 
sum  remained  unpaid  on  a  given  day,  it  was  covenanted  that  the 

t  Go.  Litt.  55  b.  ||  1  Salk.  245. 

J  3  East,  449.  IT  4  T.  E.  680. 

§  Cro.  Jac.  659. 
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doe  dem.     mortgagee  might  enter,  and  if  not  paid  within  thirty  days  from 
Fisheb       ^e  ^  gxe(j  jor  jfcs  payment)  jje  wa8  afc  liberty  to  proceed  to  a 

Giles.       g^  0f  the  estate  without  the  concurrence  of  the  mortgagor. 

This  action  was  brought  two  days  after  the  day  on  which  the 
mortgagee  had  a  right  to  re-enter  for  non-payment,  and  before 
any  interest  had  been  paid  on  the  money  lent.  It  was  insisted 
at  the  trial  that  an  ejectment  could  not  be  brought  until  the 
mortgagee  had  required  the  mortgagor  to  deliver  up  possession 
of  the  estate. 

My  brother  Vaughan,  who  tried  the  cause,  reserved  for  the 
[  *426  ]  consideration  of  the  Court  the  question,  Whether  *this  action 
could  be  maintained  without  a  demand  of  the  possession  of  the 
estate  previous  to  the  service  of  an  ejectment  ? 

It  has  never  yet  been  decided  that  it  is  incumbent  on  a  mort- 
gagee to  make  such  a  demand  previous  to  the  commencement 
of  an  action  of  ejectment  against  the  mortgagor.  In  Partiidge  v. 
Bere,  which  was  an  action  brought  by  the  plaintiff  for  an  injury 
to  his  reversion,  the  Court  thought  that  a  mortgagee  might 
describe  himself  as  a  reversioner,  the  mortgagor  being  in  posses- 
sion of  the  estate,  and  said  that  he  was  a  tenant  within  the 
strictest  definition  of  the  word.  This  case  comes  nearer  to  the 
present  than  any  I  have  been  able  to  find. 

But  this  was  not  a  case  between  the  mortgagee  and  the  mort- 
gagor in  which  the  Courts  were  called  upon  to  decide  what  are 
the  rights  of  the  one  against  the  other.  The  defendant  in  that 
case  was  a  wrongdoer,  and  had,  therefore,  no  right  to  object  to 
the  plaintiff  calling  himself  a  reversioner  as  long  as  he  permitted 
the  mortgagor  to  be  in  possession  of  the  land. 

It  has  been  argued  that  the  mortgagor  is  tenant  at  will  to  the 
mortgagee;  and,  therefore,  the  latter  can  maintain  no  action 
against  the  former  till  that  tenancy  is  determined.  Lord  Mans- 
field, in  the  case  of  Mobs  v.  GaUimore,  said,  "  That  a  mortgagor 
was  not  properly  a  tenant  at  will  to  the  mortgagee,  for  he  is  not 
to  pay  him  rent."  In  Birch  v.  Wright  Mr.  Justice  Bullek  says, 
"A  mortgagor  is  not  considered  as  a  tenant  at  will  in  those 
proceedings  which  are  in  daily  use  between  a  mortgagor  and  a 
mortgagee;  I  mean  in  ejectments  brought  for  the  recovery  of 
mortgaged  lands." 
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This  opinion  of  Mr.  Justice  Buller  is  directly  to  the  point     DoEdem. 
now  in  question.     The  words  of  Lord  Mansfield,  "he  is  not  to  r. 

pay  him  rent,"  are  very  important.  The  payment  of  rent  Giles. 
countenances  a  right  to  the  possession  of  the  land  ;  the  payment 
of  interest  does  not ;  it  relates  *to  the  debt,  and  not  to  the  [  *427  ] 
property  pledged.  A  landlord  is  not,  by  taking  rent,  to  induce  a 
man  to  sow  the  land,  and  then  turn  him  out  before  he  can  take 
the  crop ;  and,  therefore,  a  tenant  at  will  has  emblements,  or 
may  take  the  crop  for  his  own  use:  Co.  Litt.  55  b.  Lord 
Mansfield  says,  in  Keech  v.  Hall,  "  A  mortgagor  is  not  entitled 
to  reap  the  crop  as  other  tenants  at  will  are,  because  all  is  liable 
to  the  debt."  A  mortgagor  resembles  a  person  who  has  executed 
a  statute  or  recognizance.  Whatever  these  persons  do  to  give 
value  to  the  property  under  pledge,  is  done  for  the  benefit  of  the 
creditor. 

In  Barderi8  and  Withington'*  case,t  A.  is  bound  in  a  statute  to 
B.,  and  sows  the  land ;  B.  extends  the  lands,  which  are  delivered 
to  him  in  execution.  It  was  adjudged,  that  the  conusee  shall 
have  the  corn  sown.     The  same  law  in  the  case  of  a  recognizance. 

If  the  mortgagor  is  not  a  tenant  at  will,  then  the  law  relative 
to  tenants  at  will  has  no  application  to  this  case. 

We  must  look  at  the  covenant  he  has  made  with  the  mort- 
gagee to  ascertain  what  his  real  situation  is.  We  find  from  the 
deed  between  the  parties,  that  the  possession  of  his  estate  is 
secured  to  him  until  a  certain  day,  and  that  if  he  does  not  redeem 
his  pledge  by  that  day,  the  mortgagee  has  a  right  to  enter  and 
take  possession.  From  that  day  the  possession  belongs  to  the 
mortgagee.  And  there  is  no  more  occasion  for  his  requiring  that 
the  estate  should  be  delivered  up  to  him  before  he  brings  an 
ejectment,  than  for  a  lessor  to  demand  possession  on  the  deter- 
mination of  a  term.  The  situation  of  a  lessee  on  the  expiration 
of  a  term,  and  a  mortgagor  who  has  covenanted  that  the  mort- 
gagee may  enter  on  a  certain  day,  is  precisely  the  same. 

If  this  situation  exposes  mortgagors  to  any  hardship,  they       [  428  ] 
must  guard  against  it  by  an  alteration  in  the  terms  of  the  mort- 
gage deeds.    Mortgagees,  however,  do  not  find  it  to  their  advantage 
to  enter  upon  the  estates  if  they  can  get  their  interest  regularly 

t  2  Leonard,  54. 
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Doe  dem.     paid ;  for  from  the  time  that  they  get  possession,  their  situation 

ft*  THH1T1I 

r.  is  far  from  desirable,  from  the  constant  state  of  preparation  that 

Giles.       j^y  must  be  fo  t0  account  to  the  mortgagor  whenever  he  shall 
be  ready  to  discharge  the  mortgage-debt. 

This  circumstance  has  rendered  any  security  for  the  mortgagor 
against  hasty  actions  of  ejectment  unnecessary. 
The  rule  for  a  nonsuit  must  be  discharged. 

Rule  discharged  accordingly. 


C.  P.     EASTER  TERM. 


1829.  KNIGHT  v.  HUNT.f 

Ma*  9'  (5  Bing.  432—434;  S.  C.  3  Moore  &  Payne,  18 ;  7  L.  J.  C.  P.  165.) 

[  482  ]  Plaintiff  had  refused  to  sign  an  agreement  to  receive  of  his  debtor  a 

composition  of  10a.  in  the  pound  ;  but  the  debtor's  brother  offering  to 
supply  him  with  coal  to  the  amount  of  the  other  10«.,  he  signed  the 
composition  agreement. 

The  other  creditors  knew  nothing  of  the  coal  transaction. 

Plaintiff  having  been  supplied  with  the  coals : 

lleld,  that  he  could  not  recover  upon  a  promissory  note  for  the 
amount  of  the  10a.  composition. 

One  William  Watson,  being  in  bad  circumstances,  proposed  to 
compound  with  his  creditors  for  10*.  in  the  pound. 

The  plaintiff,  to  whom  he  owed  300Z.,  refused  to  accede  to  the 
proposal.  Whereupon  John  WTatson,  W.  WTatson's  brother,  went 
to  the  plaintiff,  and  spontaneously  agreed  at  his  own  cost  to 
supply  the  plaintiff  with  coals  to  the  amount  of  150Z.  if  he  would 
sign  the  agreement  for  William  Watson's  composition.  The 
plaintiff  consented,  and  then  signed  an  agreement,  dated  October 
20th,  1818;  "  To  take  10*.  in  the  pound,  to  be  paid  with  the  other 
creditors."  The  plaintiff  signed  the  last,  but  the  arrangement 
about  the  coals  was  not  known  to  the  other  creditors. 

For  the  10*.  in  the  pound  the  plaintiff  afterwards  agreed  to 
take  the  joint  and  several  promissory  note  of  William  Watson, 
one  Aldred,  and  the  defendant,  payable  on  demand,  with  interest. 

t  Cited  by  Brett,  M.R.,  In  re  Q.  B.  Div.  605,  613,  54  L.  J.  Q.  B^ 
Milner,  Ex  jxtrte  MUner   (1885)   15      425,  427. 
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The  note  was  given,  and  bore  date  November  1st,  1818.     John      Knight 
Watson  furnished  the  plaintiff  with  coals  to  the  amount  agreed       Hunt. 
on,  and  interest  was  paid  on  the  promissory  note. 

The  note,  however,  remaining  unpaid,  the  plaintiff  at  length 
put  it  in  suit  against  the  defendant. 

At  the  trial  before  Littledale,  J.  last  Winchester  Assizes,  a 
verdict  was,  upon  proof  of  the  foregoing  facts,  found  for  the 
defendant,  on  the  ground  that  the  plaintiff  had,  by  the  amount 
in  coals  delivered  by  John  Watson,  received  as  much  as  the  other 
creditors,  and  that  any  contract  for  more  was  void  as  a  fraud  on 
them. 

Bompa89  Serjt.  now  moved  to  set  aside  this  verdict,  and  for       [  433  ] 
a  new  trial : 

He  contended,  that  the  coal  transaction  was  no  fraud  on  the 
other  creditors,  and  he  distinguished  the  case  from  all  the  cases 
on  composition  agreements  (beginning  with  Cockshott  v.  Bennett ,f 
and  ending  with  Thomas  v.  Courtnayl)  in  the  following  respects  : 

1st,  That  this  was  not  by  or  at  the  instigation  of  the  insolvent, 
nor  even  at  the  request  of  the  creditor,  but  was  a  spontaneous 
and  honourable  offer  on  the  part  of  a  relation  of  the  debtor,  to 
make  up,  out  of  his  own  substance,  a  loss  occasioned  by  his 
brother. 

2ndly,  That  it  was  attended  with  no  detriment,  either  to  the 
insolvent  or  the  creditors  at  large ;  and  the  ground  of  many  of 
the  decisions  was,  the  injury  to  the  general  body  of  creditors. 

drdly,  That,  inasmuch  as  the  plaintiff  was  the  last  to  sign,  the 
other  creditors  could  not  have  been  influenced  by  his  supposed 
concurrence. 

Lastly,  he  contended,  that  though  an  agreement  for  a  particular 
creditor  to  receive  more  than  the  others  was  void  in  itself,  and 
though  it  might  under  some  circumstances  avoid  a  release  given 
to  the  debtor,  yet  it  had  never  been  holden  to  avoid  the  debtor's 
stipulation  to  pay  the  sum  specified  in  the  composition  deed. 
The  plaintiff  might,  perhaps,  have  failed  to  enforce  John 
Watson's  agreement  to  supply  him  with  coals,  but  that  would  not 

t  1  R.  B.  617  (2  T.  E.  763).  \  1  B.  &  Aid.  1. 
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Kkight      affect  the  validity  of  the  debtor's  agreement  to  pay  10*.  in  the 
Hunt.       pound,  or  of  a  note  given  in  pursuance  of  such  agreement. 

Best,  Ch.  J. : 

There  is  not  the  slightest  pretence  for  this  motion.  These 
agreements  for  composition  with  creditors  require  the  strictest 
[  **&*  ]  good  faith.  If  I  see  a  *man  acquainted  with  the  circumstances 
of  the  debtor,  agreeing  to  sign  a  paper,  under  which  he  is  to  be 
satisfied  with  10*.  in  the  pound,  I  conclude  he  has  exercised  a 
judgment  on  the  subject.  Am  I  not  cheated  if  he  procures 
another  to  give  him  10*.  more?  Perhaps  there  is  no  case 
exactly  like  this ;  but  as  no  two  cases  are  ever  alike  in  all 
respects,  the  best  way  is  to  extract  a  principle  from  analogous 
decisions,  and  the  principle  to  be  extracted  from  all  the  cases  on 
this  subject  is,  that  a  man  who  enters  into  an  engagement  of  this 
kind  is  not  to  be  deceived. 

It  has  been  argued,  that  here  the  debtor  was  not  injured,  nor 
the  funds  for  other  creditors  rendered  less  available.  No  doubt 
those  topics  have  been  urged  in  some  of  the  cases;  but  one 
question  always  is,  whether  the  judgment  of  the  creditors  has 
been  influenced  by  the  supposition,  that  all  are  to  suffer  in  the 
same  proportion?  That  was  the  case  here.  It  is  a  very  dif- 
ferent thing,  where,  without  any  previous  contract,  a  debtor  after 
having  discharged  his  engagements  under  the  composition  deed, 
honourably  adds  the  remainder.  A  transaction  of  that  kind  is 
clearly  distinguishable  from  the  present,  where,  by  previous  and 
express  contract,  the  whole  of  the  debt,  or  an  equivalent,  is 
secured  to  a  particular  creditor.  Here  the  plaintiff  has  had  his 
10*.  in  the  pound  in  coal,  and  he  cannot  have  it  again  in  money. 

Park,  J. : 

It  seems  to  me  only  necessary  to  distinguish  between  a  gratui- 
tous gift  after  the  payment  under  the  composition,  and  a  previous 
understanding  that  a  particular  creditor  shall  receive  more  than 
the  others.  Here  there  was  such  a  previous  understanding,  and. 
the  verdict  was  perfectly  proper. 

Burrouoh,  J.  and  Gasblee,  J.  concurring, 

The  rule  was  refused. 
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PKOVIS  and  KOWE  v.   KEED.  1829. 

(5  Bing.  435—439;  S.  C.  3  Moore  &  Payne,  4 ;  7  L.  J.  C.  P.  163.)  May  9' 

1.  Where  one  of  the  attesting  witnesses  to  a  will  is  dead,  witnesses        [  *36  ] 
may  be  called  to  his  character. 

2.  Declarations  of  the  testator  in  subversion  of  a  will  are  not  admis- 
sible in  evidence,  though  both  parties  claim  under  him,  and  though 
they  are  offered  with  a  view  to  shew  the  manner  in  which  the  will  was 
executed. 

Writ  of  entry  mr  abatement. 

The  demandants  claimed  as  heirs  of  Henry  Sara.  The  defen- 
dant, (who  had  been  in  possession  twenty-seven  years,)  under  his 
will. 

The  demandants  proposed  to  shew  that  the  will  was  executed 
in  the  presence  of  only  two  attesting  witnesses,  and  that  the 
name  of  a  third  was  added  after  the  death  of  the  devisor. 

At  the  trial  before  Gaselee,  J.,  last  Cornwall  Assizes,  the 
demandants'  pedigree  having  been  admitted,  the  learned  Judge 
ruled  that  the  defendant  was  entitled  to  begin,  and  he  having  by 
one  of  the  attesting  witnesses  (a  servant  of  the  devisor)  established 
the  due  execution  of  the  will  in  the  presence  of  three  witnesses, 
one  of  whom  was  Mr.  Scott,  the  attorney  who  had  prepared  the 
will,  but  was  since  dead,  as  well  as  the  third  attesting  witness, 

The  demandants  called  a  person  who  deposed  that  the  day 
after  the  death  of  the  devisor,  Mr.  Scott  said  to  him,  "  There  is 
an  oversight ;  the  will  is  not  properly  executed  ;  but  it  is  not  of 
much  consequence :  we  can  manage  it  between  ourselves ;  "  that 
he  then  called  a  female,  and  desired  her  to  write  her  name  under 
those  of  the  two  attesting  witnesses. 

The  demandants  then  proposed  to  give  evidence  of  the 
following  among  other  declarations  made  by  the  devisor  touching 
the  will : 

"Tom  Reed  (the  defendant)  has  been  trying  to  get  my 
property,  but  neither  he  nor  his  shall  have  it.  Scott  drew  up  a 
paper,  and  they  got  me  to  sign  it ;  but  never  *fear,  I  know  that  [  *436  ] 
is  not  worth,  to  read,  one  farthing."  "  My  land  goes  to  my  own 
family.  Peggy  (one  of  the  demandants),  remember  the  land  is 
yours ;  if  I  don't  live  to  make  my  will,  when  I'm  dead  see  that 
you  are  righted." 
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Pbovib  The  learned  Judge  rejected  the  evidence,  and  on  the  part  of 

Reed.        the  defendant  admitted  witnesses  to  speak  to  the  character  of 

Scott,  the  attorney,  who  had  prepared  the  will. 
His  character  being  of  the  highest  order,  the  jury  found  a 

verdict  for  the  defendant ;  whereupon 

Taddy,  Serjt.  now  moved  for  a  new  trial,  on  the  ground 
that  evidence  of  the  testator's  declarations  had  been  improperly 
rejected,  and  evidence  of  the  character  of  the  attesting  witness 
improperly  admitted.  Although  in  general  declarations  could 
not  be  received  to  defeat  a  written  instrument,  yet  these  were 
admissible  on  two  grounds :  first,  because  they  were  the  declara- 
tions of  one  under  whom  both  parties  claimed  ;  the  declarations, 
as  it  were,  of  an  ancestor,  a  privy  in  estate;  and,  secondly, 
because  they  were  not  offered  to  contradict  the  will,  but  merely 
to  shew  whether  two  or  three  witnesses  were  present  at  the 
execution.  The  evidence  was  quite  dehors  the  will,  and  went 
to  a  fact  altogether  independent  of  the  construction  of  the 
instrument. 

Then,  Scott's  character  had  nothing  to  do  with  the  issue  in 
the  cause  ;  evidence  of  character  had  never  before  been  received 
in  answer  to  naked  facts.  No  issue  had  been  joined  on  the 
character  of  Scott,  and  if  the  defendant  was  entitled  to  offer 
evidence  of  his  good  character,  the  demandants  must  have  been 
equally  entitled  to  offer  evidence  of  an  opposite  description. 
They  could  not  be  prepared  on  such  a  point,  and  the  power  of 
raising  it  would  lead  to  the  utmost  inconvenience.  The  rule  in 
[  *437  ]  Bull.  N.  P.  295,  was  expressly  *  contrary,  and  made  no  distinction 
in  favour  of  witnesses  to  wills. 

(Gasblee,  J.:  The  same  evidence  was  admitted  in  Doe  d. 
Walker  v.  Stephen$on,\  and  that  case  was  recognized  in  Bishop 
of  Durham  v.  Beaumont. \) 

They  are  only  Nisi  Prius  decisions,  and  the  case  in  Espinasse 
can  scarcely  be  law,  since,  there,  evidence  is  said  to  have  been 
called  to  the  character  of  two  witnesses  who  were  unimpeached. 

t  3  Eep.  284.  %  *  Camp.  207. 
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Best,  Ch.  J. :  Pbovis 

r. 

Two  objections  have  been  made  to  the  verdict  in  this  cause :  Peed. 
that  evidence  has  been  rejected  which  ought  to  have  been 
received,  and  evidence  received  which  ought  to  have  been 
rejected.  It  has  been  insisted,  that  declarations  of  the  testator 
vrere  admissible  in  evidence  to  shew  that  the  will  he  had  executed 
was  not  valid ;  but  no  case  has  been  cited  in  support  of  such  a 
position,  and  we  shall  not  for  the  first  time  establish  a  doctrine 
which  would  render  useless  the  precaution  of  making  a  will ;  for 
if  such  evidence  were  admissible,  some  witness  would  constantly 
be  brought  forward  to  set  aside  the  most  solemn  instruments. 
Such  a  doctrine  would  be  not  only  in  the  highest  degree  incon- 
venient, but  contrary  to  the  first  principles  of  evidence,  according 
to  which  the  will  itself  is  the  best  evidence  which  the  nature 
of  the  case  supplies.  It  has  been  urged,  however,  that  the 
declarations  are  admissible  as  having  been  made  by  one  under 
whom  both  of  the  contending  parties  claim,  upon  the  same 
principle  as  the  declarations  of  a  common  ancestor.  Declarations 
of  a  common  ancestor  as  to  the  state  of  his  family,  pedigree,  and 
other  matters  peculiarly  within  his  knowledge,  are  undoubtedly 
admissible  in  evidence ;  but  they  are  wholly  different  from 
declarations  tending  to  impeach  the  validity  of  a  written  instru- 
ment which  have  *never  yet  been  received  ;  and  I  am  clearly  of  C  *438  ] 
opinion  were  properly  rejected  in  the  present  instance. 

Then,  with  regard  to  the  imputations  on  the  character  of  Scott, 
the  attesting  witness  who  prepared  the  will ;  if  the  demandants 
had  merely  imputed  to  him  an  error  in  judgment,  perhaps  the 
evidence  would  not  have  been  admissible ;  but  if  it  were  imputed 
to  Scott  that,  having  caused  a  will  to  be  executed  imperfectly,  he 
had  added  an  attesting  witness  after  the  death  of  the  testator ; 
that  in  effect  he  had  committed  a  forgery;  if  his  moral  character 
were  thus  attacked,  those  who  were  interested  in  it  had  a  right 
to  defend  it.  A  passage  has  been  cited  from  Buller's  Nisi  Prius, 
And  it  has  been  contended  that  there  is  no  distinction  between 
the  case  of  an  attesting  witness  to  a  will,  and  the  witnesses  to 
bills,  notes,  and  the  like.  But  bills  are  usually  instruments  of  a 
recent  date,  while  wills  are  often  undisputed  till  all  the  parties 
present  at  the  execution  of  them  have  ceased  to  be  in  existence. 
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Pbovis  The  present  writ  of  entry  was  sued  out  no  less  than  twenty-seven 
Reed.  years  after  the  time  of  the  transaction  to  which  it  relates.  In 
such  a  case  there  is  no  way  of  protecting  the  character  of  a 
witness  other  than  the  admitting  such  evidence  as  has  been  here 
received.  In  many  cases  necessity  forms  the  law.  The  necessity 
of  admitting  the  evidence  in  this  case  is  manifest,  and  the  two 
decisions  which  have  been  cited,  one  of  them  from  no  less  an 
authority  than  Lord  Kenyon,  are  clearly  in  point.  I  have 
repeatedly  tendered  such  evidence  myself  in  similar  cases  when 
at  the  bar.  I  have  had  it  tendered  on  the  other  side,  and  have 
never  objected,  and  the  common  practice  of  Westminster  Hall 
has  always  been  to  receive  it.  That  practice,  perhaps,  is  better 
evidence  of  the  law  even  than  decided  cases;  and  the  Court, 
therefore,  cannot  grant  the  rule  which  has  been  prayed  on  the 
part  of  the  demandants. 

[  439  ]       Park,  J. : 

I  am  of  the  same  opinion  on  both  points.  The  evidence  of 
declarations  of  the  testator  incompatible  with  the  validity  of  the 
will,  was  properly  rejected.  When  the  Legislature  has  taken 
such  care  to  prevent  frauds  in  wills,  and  when  it  is  considered 
how  easily  declarations  may  be  extorted  by  artful  persons  after 
the  intellect  of  a  testator  has  been  impaired  by  time,  it  would  be 
most  mischievous,  and  a  violation  of  all  established  principle,  to 
allow  such  declarations  to  be  received  in  evidence. 

Then,  the  testimony  to  the  character  of  Scott  was  properly- 
admitted  according  to  the  general  understanding  and  practice  of 
Westminster  Hall  for  many  years,  and  according  to  decided, 
cases. 

Burrough,  J.  referred  to  a  case  tried  before  him  recently  at 
the  Exeter  Assizes,  Doe  d.  Teage  v.  Ifoorf,  where  evidence  of  the 
same  kind  was  admitted  to  establish  the  character  of  a  deceased 
attesting  witness  to  a  will. 

Gaselee,  J.  concurring  with  the  rest  of  the  Court,  the  rule 

was 

Refused, 
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COE  v.  CLAY-t  1829. 

(5  Bing.  440 ;  S.  C.  3  Moore  &  Payne,  57 ;  7  L.  J.  C.  P.  162.)  +  *V** 


He  who  lets,  agrees  to  give  possession,  and  if  lie  fails  to  do  so,  the 
lessee  may  recover  damages  against  him,  and  is  not  driven  to  bring  an 
ejectment. 

The  defendant  had  agreed  to  let  the  plaintiff  certain  premises 
per  verba  de  pr&senti ;  and  this  was  an  action  for  not  letting  him 
into  possession,  which,  a  preceding  occupier  having  wrongfully 
refused  to  quit,  the  defendant  was  unable  to  effect. 

At  the  trial  before  Vaughan,  B.,  last  Cambridge  Assizes,  the 
agreement  having  been  proved,  it  was  objected  on  behalf  of  the 
defendant,  that  the  plaintiff  had  shewn  no  breach,  for  that  the 
agreement  amounting  to  an  actual  demise  of  the  premises,  the 
plaintiff  had  an  interest  upon  which  he  might  have  brought  an 
ejectment,  and  it  was  no  default  in  the  defendant,  if  a  person  not 
claiming  under  him  committed  a  wrong  for  which  the  plaintiff 
had  a  distinct  remedy  by  ejectment.  Supposing  the  law  to  be 
otherwise,  every  one  who  made  a  new  demise  would  be  liable  to 
damages  if  an  obstinate  tenant  held  over. 

A  verdict,  however,  having  been  found  for  the  plaintiff, 

Peake,  Serjt.  moved  to  set  it  aside  on  the  grounds  urged  at 
the  trial ;  but 

The  Court  were  all  clearly  of  opinion,  that  he  who  lets,  agrees 
to  give  possession,  and  not  merely  to  give  a  chance  of  a  law  suit ; 
and  the  breach  assigned,  being,  that  the  defendant  did  not  give 
the  plaintiff  possession,  a  rule  was 

Refused. 

t  Cited  by  Chitty,  J.  in  Wallis  v.  Hands,  '93,  2  Ch.  75,  62  L.  J.  Ch.  586, 
589.— B.  C. 
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jiy  is.  D0E  DEM-   EDWARD   SOUTHOUSE,   Clerk,   v. 

—  JENKINS  and  Another. 

[469] 

(5  Bing.  469—477 ;  S.  C.  3  Moore  &  Payne,  59;  7  L.  J.  C.  P.  182.) 

1.  Where  by  a  very  obscure  and  illiterate  will,  property  was  left  to 
devisor's  four  grandsons,  "  and  to  the  heirs  males  of  the  said  grandsons, 
and  then  to  the  grandsons1  heirs  males  that  part  that  belonged  to  their 
father,  and  then  to  the  last  liver  to  the  heirs  males  of  the  said  grandsons, 
and  for  want  of  issues  males  of  the  grandsons/1  over ;  the  Court  implied 
cross  remainders. 

2.  The  heir  in  tail  received  for  ten  years  rent  under  a  lease  for  ninety- 
nine  years  granted  by  his  ancestor :  Held,  a  confirmation  of  the  lease. 

This  was  an  action  of  ejectment  brought  to  recover  two 
undivided  third  parts  of  certain  messuages,  vaults,  yards,  and 
premises  in  Southouse  Court,  otherwise  Edward's  Court,  in  the 
parish  of  St.  Martin  in  the  Fields,  in  the  county  of  Middlesex. 

The  cause  came  on  to  be  tried  before  Burrough,  J.,  at  the 
sittings  at  Westminster  after  Trinity  Term,  1828,  when  a  verdict 
was  found  for  the  lessor  of  the  plaintiff,  subject  to  the  opinion  of 
the  Court  upon  the  following  case : — 

Henry  Southouse  being  seised  in  fee  (inter  alia)  of  the  freehold 
part  of  a  messuage  in  the  Strand,  in  the  county  of  Middlesex,  then 
called  the  "  Sun  Tavern,"  (whereof  the  messuages  and  premises 
in  question,  or  the  land  on  which  the  same  were  situate,  were  at 
that  time  parcel,)  by  his  last  will  and  testament,  bearing  date 
the  3rd  day  of  November,  1743,  and  properly  executed  and 
attested  so  as  to  pass  real  estates,  after  devising  to  his  son 
Thomas  Southouse  certain  lands  and  tenements  not  in  question 
in  this  cause,  proceeded  to  devise  as  follows :  "I  give  and  devise 
to  my  son  Thomas  Southouse,  lately  in  the  possession  of  Watkin, 
or  Mrs.  May,  now  Mrs.  Hayes,  the  '  Sun  Tavern,'  in  the  Strand,  in 
the  parish  of  St.  Martin  in  the  Fields,  in  the  county  of  Middlesex, 
for  and  during  his  natural  life.  I  do  give  and  devise  to  my  said 
son  Thomas  Southouse  all  those  two  farms,  &c.  at  Itavensdon,  in 
Bedfordshire,  for  and  during  his  natural  life.  But  whosoever 
shall  be  in  possession  of  the  said  lands  at  Bavensdon,  and  all 
[  mto  ]  the  aforesaid  premises  so  *given  by  me  to  my  said  son  Thomas 
Southouse,  I  charge  on  it  a  rent  or  an  annuity  of  402.  per  annum, 
to  be  paid  to  my  daughter  Ann  Pellatt,  for  and  during  her  natural 
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life,  and  an  annuity  of  40/.  per  annum  to  be  paid  to  my  daughter     Doe  dem. 

Elizabeth  Parker,  for  and  during  her  natural  life."     And  in    "      r. 

another  part  of  the  said  will  as  follows :  "  And  from  and  after     JENKIKS- 

the  decease  of  the  said  Thomas  Southouse,  I  give  and  devise  the 

said  farms  at  Ravensdon,  &c,  and  my  houses  in  the  occupation 

of  the  late  Watkins  and  Mrs.  May,  now  Mrs.  Hayes,  to  the  first 

son  of  the  body  of  the  said  Thomas  Southouse,  lawfully  begotten, 

and  his  heirs  male  of  the  body  of  such  first  son  lawfully  issuing, 

and  for  default  of  such  issue,  to  the  second,  third,  and  fourth, 

and  all  and  every  other  the  son  and  sons  of  the  body  of  my 

said  son  Thomas  Southouse,  severally  and  successively,  and  in 

remainder,  one  after  another,  as  they  and  every  of  them  shall  be 

in  seniority  of  age  and  priority  of  birth,  and  the  several  heirs 

male  of  the  body  and  bodies  of  all  and  every  such  son  and  sons 

lawfully  issuing,  the  elder  of  such  sons  and  the  heirs  male  of  his 

body  issuing  being  always  preferred,  and  to  take  before  the 

younger  of  such  sons  and  the  heirs  male  of  his  and  their  body 

and  bodies  issuing.     I  give  and  devise  part  of  the  said  messuage 

and  premises  unto  my  son  Samuel  Southouse  for  his  life,  and  to 

his  heirs  males  of  his  body,  after  the  decease  of  my  son  Thomas 

Southouse  and  his  heirs  males,  viz.  my  farms  at  Upminster, 

&c.  and  the  '  Sun  Tavern/  late  Mrs.  Hayes,  in  the  Strand,  in 

St.  Martin's  in  the  Fields ;  and  for  want  of  issue  males  of  my  son 

Thomas  and  my  son  Samuel  Southouse,  after  their  decease  I  give 

the  aforesaid  farm  at  Upminster,  &c,  and  the  'Sun  Tavern/  I 

give  and  devise  them  to  my  son  Edward's  four  sons,  to  Henry 

Southouse,  to  Edward  Southouse,  to  Thomas  Southouse,  and  to 

William  Southouse,  my  four  grandsons.     And  I  do  further  give 

to  my  four  grandsons  as  above,  after  the  *decease  of  my  son       [  **7i  ] 

Thomas  Southouse  and  his  heirs  males,  all  my  farms,  &c.  at 

Savensdon,  in  Bedfordshire.     And  I  do  hereby  order  to  be  paid 

out  of   the   premises   as  is   before   given   to  my   son   Samuel 

Southouse    and    his    heirs   males,    and    also  my   four   above 

grandsons,  out  of  their  premises,  in  proportion  to  the  value  of 

the  several  rents,  to  pay  certain  annuities  mentioned  in  the  will ; 

and   then,   after  the  decease  of  my   son    Thomas   Southouse, 

and  his  heirs  males,  and  after  the  decease  of  my  son  Samuel 

Southouse,  and  his  heirs  males,  then  I  give  all  the  above  said 


^ 
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DoEdem.     farms,  and  premises,  and  messuages,  to   my  above  said  four 
r>  grandsons,  they  to  have  share  and  share  all  alike  of  all  the  afore- 

Jenkins.  gajj  premiBe8.  And  then  I  give  to  the  heirs  males  of  all  my  said 
grandsons,  and  then  to  go  to  my  grandsons'  heirs  males,  that 
part  that  belonged  to  their  father,  and  then  to  them,  and  then  to 
the  last  liver  to  their  heirs  males  of  my  said  grandsons ;  and  for 
want  of  issues  males  of  my  grandsons,  I  give  my  grandson  Henry 
Southouse,  son  of  my  son  Henry  Southouse,  and  to  his  heirs 
males  of  his  body  lawfully  to  be  begotten.  And  for  default  of 
such  issue  male,  to  my  nephew  William  Southouse,  and  his  heirs 
males,  and  to  my  grandson,  Edward  Parker,  his  heirs  males,  and 
for  want  of  such  issue  male,  I  will  that  the  same  remain  to  my 
own  right  heirs  for  ever." 

The  said  testator  from  the  time  of  making  his  said  will  until 
and  at  the  time  of  his  decease,  remained  seised  as  aforesaid  of 
the  said  freehold  part  of  the  "  Sun  Tavern,"  and  died  in  or 
about  March,  1744,  being  survived  by  his  said  sons  Thomas  and 
Samuel,  and  by  his  four  grandsons  Henry,  Edward,  Thomas, 
and  William. 

In  or  about  the  year  1779,  Thomas,  one  of  the  said  four 
grandsons  of  the  testator,  died,  leaving  no  issue  male. 

In  or  about  the  same  year,  William,  another  of  the  said 
grandsons  died,  leaving  issue  male  of  his  body  lawfully  begotten, 
only  two  sons,  Edward  and  John  Carr. 

[  ^72  ]  In  1789,  the  said  Thomas  and  Samuel,  sons  of  the  testator, 

were  both  deceased  without  issue  male. 

On  the  29th  of  September,  1790,  by  indenture  of  that  date 
between  Edward  Southouse,  one  of  the  said  grandsons  of  the 
testator,  and  Charles  Southouse,  eldest  son  lawfully  begotten  of 
the  last-mentioned  Edward  (and  described  as  his  eldest  son  and 
heir  in  the  said  indenture)  of  the  one  part,  and  the  said  Edward 
Southouse,  son  of  the  said  William,  deceased,  of  the  other  part, 
the  said  parties  of  the  first  part  did  demise  unto  the  said  party 
of  the  second  part  one  undivided  third  part  or  share  of  the  free- 
hold part  of  the  "  Sun  Tavern,"  being  the  same  messuage  or 
tenement  in  the  said  will  described  as  the  "  Sun  Tavern  "  (then 
in  the  occupation  of  the  said  lessee  or  his  under-tenants),  to  hold 
the  same  unto  the  said  lessee  from  the  day  of  the  date  of  the 
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indenture,  for  the  term  of  ninety-nine  years  thence  next  ensuing ;      Doe  dem. 
yielding  and  paying  unto  the  said  lessor  Edward  and  his  assigns  r. 

during  his  natural  life,  and  after  his  decease,  to  the  said  lessor     jENKI*8- 
Charles,  his  heirs  or  assigns,  the  yearly  rent  of  9/. 

On  the  same  29th  September,  1790,  by  indenture  of  the  same 
date,  between  Henry  Southouse,  another  of  the  said  grandsons  of 
the  testator,  and  Edmund  Edward  Southouse,  eldest  son  lawfully 
begotten  of  the  said  last-mentioned  Henry,  (and  described  as  his 
eldest  son  and  heir  in  the  said  last-mentioned  indenture,)  of  the 
one  part,  and  the  said  Edward,  lessee  in  the  first-mentioned 
indenture,  of  the  other  part,  the  said  parties  of  the  first  part,  did 
demise  unto  the  said  party  of  the  second  part,  one  undivided  third 
part  or  share  of  the  said  freehold  part  of  the  "  Sun  Tavern, "  then 
in  the  occupation  of  the  said  lessee  or  his  undertenants,  to  hold 
the  same  unto  the  said  lessee,  from  the  day  of  the  date  of  the 
said  last-mentioned  indenture,  for  the  term  of  ninety-nine  years, 
thence  next,' yielding  and  paying  unto  the  said  lessor  Henry,  and 
his  assigns,  during  his  natural  life,  and  after  *his  decease  to  the  [  '473  ] 
said  lessor  Edmund  Edward,  his  heirs  or  assigns,  the  yearly  rent 
of  6/.  18«.  id. 

Counterparts  of  the  said  leases  were  also  duly  executed  and 
delivered  to  the  respective  lessors,  and  produced  in  evidence  at  the 
trial  on  the  part  of  the  lessor  of  the  plaintiff. 

In  1793,  the  said  Henry  Southouse,  grandson  of  the  testator 
and  lessor  in  the  said  indenture  secondly  mentioned,  died,  and 
was  survived  by  the  said  Edmund  Edward,  his  co-lessor  and  only 
issue  male. 

In  1794,  the  said  Charles  Southouse,  lessor  in  the  first- 
mentioned  indenture,  died  without  issue. 

In  1799,  the  said  Edward  Southouse,  lessee  in  the  said  inden- 
tures, and  his  said  brother  John  Carr,  were  both  deceased  without 
issue. 

In  September,  1810,  the  said  Edward  Southouse,  grandson  of 
the  testator  and  lessor  in  the  said  first-mentioned  indenture,  died, 
and  was  survived  by  Edward,  the  lessor  of  the  plaintiff,  his  son 
and  heir-at-law. 

In  February,  1812,  the  said  Edmund  Edward,  lessor  in  the 
said  indenture  secondly  mentioned,  died  without  issue. 
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Dob  dem.  The  defendant  Jenkins,  claimed  possession  of  the  said  demised 

r.  premises  as  assignee  of  the  estate  and  interest  of  the  said  Edward 

Jenkins.  Southouse,  lessee  under  the  said  leases  of  1790,  and  the  defendant 
Woodhouse,  claimed  possession  of  the  same  as  assignee  of  a  lease 
granted  by  the  said  last-mentioned  Edward  in  March,  1795,  pur- 
porting to  be  a  demise  of  the  freehold  part  of  the  "  Sun  Tavern  " 
for  sixty  years,  from  Christmas,  1794. 

On  the  81st  May,  1817,  the  lessor  of  the  plaintiff  wrote  and 
sent  a  letter  demanding  rent,  to  Thomas  Roe,  then  acting  as 
attorney  for  the  defendant,  and  received  for  answer  a  letter  from 
Roe,  in  which  he  stated  fully  the  nature  of  the  title  of  the  lessor 
of  the  plaintiff,  and  suggested  a  particular  form  of  receipt. 
[  474  ]  The  lessor  of  the  plaintiff,  from  the  date  of  Mr.  Roe's  letter  till 

the  giving  of  the  notices  thereinafter  mentioned,  received  from 
time  to  time  from  the  defendant  Jenkins  the  several  rents 
reserved  by  the  said  several  indentures  of  1790  ;  and  after 
receiving  the  said  letter  from  the  said  Thomas  Roe,  gave  receipts 
for  the  said  rents  according  to  the  form  enclosed  in  that  letter, 
the  first  of  these  receipts  being  for  the  whole  rent  that  had  become 
due  since  the  title  of  the  lessor  of  the  plaintiff  accrued. 

On  the  28rd  March,  1827,  the  lessor  of  the  plaintiff  gave  the 
defendant  Jenkins  notices  in  due  form,  to  quit  the  several 
premises  demised  by  the  said  two  several  indentures  of  1790 
respectively. 

And  the  defendant  Jenkins  having  refused  to  comply  with  such 
notices,  the  lessor  of  the  plaintiff,  after  the  expiration  of  the 
periods  in  such  notices  limited,  served  the  declaration  in  this 
action  in  April,  1828,  containing  a  demise  by  the  lessor  of  the 
plaintiff  on  the  2nd  of  April,  1828,  with  notices  for  the  tenants  to 
appear  in  Easter  Term  following.  And  in  that  term,  the  defen- 
dants having  obtained  leave  to  defend  as  landlords,  entered  into 
the  usual  rule  to  confess  lease,  entry,  and  ouster. 

The  jury  found  that  the  lessor  of  the  plaintiff  had  established  his 
title,  but  that  he  had  by  his  acts  confirmed  the  said  leases  of  1790. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
lessor  of  the  plaintiff  was  entitled  to  maintain  this  ejectment  for 
the  said  two  undivided  third  parts  of  the  premises  in  question,  or 
for  either  of  them  ? 
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If  the  Court  should  be  of  opinion  that  he  was  entitled  to  main-     Doe  dem. 

SOUTHOTJSE 

tain  the  same  for  both  or  for  either  of  them,  the  verdict  was  to  r. 

stand  for  the  lessor  of  the  plaintiff  accordingly.     But  if  the  Court     jE3rKINS- 
should  be  of  opinion  that  he  was  not  entitled  to  maintain   the 
same  for  either,  then  a  nonsuit  was  to  be  entered. 

Stephen,  Serjt.  for  the  lessor  of  the  plaintiff,  contended  that  [  n*  ] 
under  the  foregoing  demise,  he  took  one  undivided  third  as  issue 
in  tail  of  the  devisor's  grandson  Edward,  and  one  undivided 
third  as  remainder-man  in  tail,  under  the  will  of  Henry  Southouse, 
the  manifest  object  of  the  devisor  being  to  make  his  four  grand- 
sons tenants  in  tail,  with  cross  remainders  between  them.  It 
was  sufficient  for  the  purpose  of  creating  cross  remainders,  that 
the  intention  of  the  testator  should  appear  to  that  effect,  and  the 
want  of  accurate  expressions  would  not  defeat  his  purpose :  Doe 
v.  Webb,\  Watson  v.  Foxon,l  Dyer,  808  b,  Cooper  v.  Jones,% 
Holmes  v.  Meynelf[\  Wright  v.  Holford,%  Atherton  v.  Pi/e,tt 
1  Wms.  Saund.  185,  n.  b.  For  the  third  which  he  took  as 
remainder-man,  he  was  entitled  to  recover,  because  the  lease  for 
ninety-nine  years  by  the  preceding  tenant  in  tail  was  void  as 
against  a  remainder-man;  for  the  third  which  he  claimed  as 
issue  in  tail,  he  was  entitled  to  recover  for  the  same  reason, 
unless  he  had  confirmed  the  lease  granted  by  his  predecessor ; 
but  notwithstanding  the  finding  of  the  jury,  that  had  never  been 
done,  because  the  confirmation  rested  on  the  receipt  of  rent, 
which  took  place  when  the  party  was  ignorant  of  his  title,  and 
therefore  was  of  no  effect.  Per  Lord  Mansfield,  in  Jenkins  v. 
Church,ll  Doe  v.  Butcher. §§ 

Wilde  and  Adams,  Serjts.  insisted  that  the  finding  of  the 
jury  was  conclusive  as  to  the  confirmation,  and  warranted  by  the 
facts,  as  a  party  could  not  be  supposed  to  have  received  rent  ten 
years  in  ignorance  of  his  title. 

With  respect  to  the  cross  remainder,  admitting  that  *it  was  a       [  *476  ] 
question  of  intention,  they  argued,  that  no  intention  to  create 

t9E.R.  754  (1  Taunt.  234).  %  Cowp.  31. 

X  2  East,  36.  ft  2  R.  R.  509  (4  T.  R.  710). 

§  3  B.  &  Aid.  425.  XX  Cowp.  482. 

||  Sir  T.  Raymond,  452.  §§  Dougl.  51. 
R.R. — VOL.  XXX.  45 
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dob  dem.     cross  remainders  could  be  collected  from  this  will,  but  rather  the 
r.  contrary,  since  the  testator  had  expressly  devised  to  his  grand- 

Jenkins.      gong  „  that  part  that  belonged  to  their  father,"  thereby  impliedly 
excluding  the  part  that  belonged  to  an  uncle. 

Stephen  was  stopped  in  reply. 

Best,  Ch.  J. : 

In  this  case  the  father  and  the  uncle  of  the  lessor  of  the 
plaintiff  being  seised  in  tail,  each  granted  a  lease  for  ninety-nine 
years  of  one-third  of  the  premises  sought  to  be  recovered. 

That  granted  by  the  father  is  only  voidable  by  his  issue  in 
tail,  and  not  absolutely  void.  It  might,  therefore,  be  confirmed 
by  the  lessor  of  the  plaintiff. 

Whether  he  confirmed  was  a  question  of  fact,  and  the  jury 
have  found  he  did.  It  is  said,  indeed,  this  was  in  ignorance  of 
his  title ;  but  he  ought  to  have  informed  himself,  and  if  he 
omitted  to  do  so,  can  take  no  advantage  of  his  own  neglect. 
With  respect  to  the  other  third,  the  lease  was  altogether  void,  as 
against  the  lessor  of  the  plaintiff,  supposing  there  were  cross 
remainders  between  him  and  the  other  devisors. 

Enough  may  be  collected  from  this  will  to  shew,  that  the 
testator  did  not  intend  that  any  part  of  his  property  should 
go  over  till  all  the  issue  of  his  grandsons  had  failed;  and 
the  question  has  been  properly  put  on  the  simple  ground  of 
intention. 

In  the  midst  of  all  the  darkness  of  this  illiterate  will,  we  can 
grope  our  way,  and  though  what  is  meant  by  "to  the  last  liver/* 
is  not  very  intelligible,  there  are  the  words  "for  want  of  issue 
male  of  any  grandson."  Therefore,  nothing  could  go  over  till  all 
that  issue  was  extinct. 

{  *"  ]        pARK,  J. : 

It  is  almost  absurd  to  say  that  the  lessor  of  the  plaintiff  was 
ignorant  of  his  title.  If  the  property  was  valuable,  as  it  perhaps 
is,  he  would  of  course  enquire  into  the  title.  This  applies  only 
to  one-third.  As  to  the  other,  the  question  is,  whether  an 
intention  can   be  collected  to   create  cross  remainders?     The 
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language  of  the  devise  over  is  the  material  thing,  and  from  that     Docdem. 

SOTTT  HOUSE 

such  an  intention  may  sufficiently  be  collected* 


Burrough,  J.  and  Gaselee,  J.  concurred. 

Judgment  for  the  lessor  of  the  plaintiff  as  to  one  third* 


Plaintiff  distrained  defendant's  cattle  damage-feasant,  and  went  to 
apprize  defendant:  during  his  absence  the  cattle  escaped  for  half  an 
hour  into  defendant's  ground,  whence  plaintiff,  on  his  return,  drove 
them  to  his  own  yard :  defendant  having  taken  them  thence : 

Held,  no  rescue. 

Rescue.  At  the  trial  before  Garrow,  B.,  last  Sussex  Assizes, 
it  appeared  that  the  plaintiff's  son,  having  seen  the  defendant 
Blake's  horses  trespassing  in  his  father's  field,  was  in  the  act  of 
driving  them  to  the  pound,  when  he  left  them  for  the  purpose  of 
apprizing  the  defendant  Blake  of  what  had  happened. 

While  he  was  out  of  sight  on  this  errand,  the  horses  strayed 
from  the  plaintiff's  field  into  the  defendant  Blake's  shrubbery, 
where  they  remained  nearly  half  an  hour ;  at  the  expiration  of 
which  time,  the  plaintiff's  son,  having  failed  to  obtain  redress 
from  Blake,  drove  the  horses  out  of  the  shrubbery  into  the 
plaintiff's  yard,  whence  they  were  shortly  afterwards  rescued  by 
the  defendants. 

Thomas  suffered  judgment  by  default. 

It  was  objected  that  here  was  no  rescue,  because  the  distress 
had  been  abandoned  by  the  plaintiff's  son's  allowing  the  cattle 
to  escape  into  and  remain  in  the  shrubbery,  whence  he  had  no 
right  to  remove  them. 

A  verdict  was  found  for  the  plaintiff,  subject  to  a  motion  to  set 
it  aside. 

Cross,  Serjt.  accordingly  moved  to  set  aside  the  verdict,  and 
enter  a  verdict  for  the  defendant  instead  : 

He  contended,  that  there  had  been  no  sufficient  distress  of  the 

45 — 2 
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Knowles  horses  in  the  first  instance,  no  declaration  of  any  intention  to 
Blake.  distrain  having  been  made  at  the  time;  bat  if  there  had  been 
a  distress,  it  was  abandoned  when  the  horses  were  permitted  to 
escape  into  and  remain  in  Blake's  shrubbery ;  and  the  second 
[  *500  ]  caption  being  a  *trespass,  the  defendants  had  not  been  guilty  of 
rescue.  According  to  Lord  Coke,t  "  If  the  cattle  themselves, 
after  the  view,  go  out  of  the  fee,  or  if  the  tenant  after  the  view 
remove  them  for  any  other  cause  than  to  prevent  the  lord  of  his 
distress,  then  cannot  the  lord  distrain  out  of  his  fee,  and  if  he 
doth,  the  tenant  may  make  rescotis." 

Andreica,  Serjt.  contra  : 

No  precise  form  of  words  is  necessary  for  a  distress.    It  is 
sufficient  if  the  intent  to  distrain  be  manifest :  Clement  v.  Milner.t 

(Best,  Ch.  J. :  That  point  was  decided  in  Wood  v.  Aunn.§) 

Then,   "if  the  tenant  or   any  other,  to  prevent  the   lord  to 

distreyne,  drive  the  cattle  out  of  the  fee  of  the  lord  into  some 

place  out  of  his  fee ;  yet  may  the  lord  freshly  follow,  and 

distreyne  the  cattle,  and  the  tenant  cannot  make  rescous,  albeit 

the  place  wherein  the  distress  is  taken,  is  out  of  his  fee." 

Where  the  distrainor  only  leaves  the  cattle  in  order  to  apprize 

their  owner  of  the  distress,  and  they  escape  during  his  absence, 

he  must  be  taken  to  follow  freshly,  if  he  proceed  with  the  distress 

immediately  on  his  return. 

Cur.  adv.  vtdt. 

Best,  Ch.  J. : 

Two  questions  have  been  raised  in  this  cause.  Upon  the  first, 
we  all  think  that  the  distress  was  sufficiently  made,  for  no  precise 
act  or  form  of  words  is  essential  to  a  distress.  But  distress  is  a 
matter  of  strict  right ;  and  if  he  who  distrains,  damage-feasant, 
permits  the  cattle  to  escape,  he  must  look  for  some  other  remedy. 
A  mere  escape  for  an  instant,  indeed,  if  the  distrainor  followed, 
would  not  be  an  abandonment  of  the  distress;  for  Lord  Coke 
[  *50i  ]  says,  "  When  a  man  *hath  taken  a  distresse,  and  the  cattle 
distreyned  as  he  is  driving  of  them  to  the  pownd  go  into  the 

t  Co.  Lit  161  a.  §  P.  528  ante,  (5  Bing.  10). 

t  3  Esp.  95.  ||  Co.  Lit.  161  a. 
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house  of  the  owner,  if  he  that  took  the  distresse  demand  them  of  Knowlbs 
the  owner,  and  he  deliver  them  not,  this  is  a  rescous  in  law."t  blake. 
But  here  the  plaintiff's  son  permitted  the  horses  to  stay  in  the 
defendant's  shrubbery  for  half  an  hour  :  they  were  not  demanded 
during  that  time  ;  and  that  was  an  abandonment  of  the  right  of 
freshly  following.  Lord  Coke  says,  "  If  the  cattle  of  themselves 
after  the  view  go  out  of  the  fee,  then  cannot  the  lord  distreyne 
them."t  And  in  Vasper  v.  Eddoic8,§  Lord  Holt  says,  "If  a 
distress  for  damage-feasant  dies  in  pound,  or  escapes,  the  party 
shall  not  distrain  de  novo  ;  but  if  it  were  for  rent,  in  either  case, 
he  may  distrain  de  jiovo."  The  present  is  a  stronger  case  than 
that,  for  the  cattle  taken  had  never  been  in  the  pound.  There- 
fore, our  judgment  must  be  for  the  defendant  Blake. 

Judgment  accordingly. 


EVERETT  v.  DESBOROUGH.  i«29. 

May  27. 
(5  Bing.  503—521  ;  S.  C.  3  Moore  &  Payne,  190;  7  L.  J.  C.  P.  223.)  — 

1.  In  on  insurance  upon  the  life  of  another,  the  life  insured,  if  applied         L  u   J 
to  for  information,  is,  in  giving  such  information,  impliedly  the  agent 

of  the  party  insuring,  who  is  bound  by  his  statements,  and  must  suffer 
if  they  are  false,  although  he  is  unacquainted  with  the  life  insured,  and 
the  servant  of  the  insurance-office  undertakes  to  do  all  that  is  required 
by  his  office. 

2.  Plaintiff  effecting  an  insurance  on  the  life  of  H.,  with  whom  he 
was  unacquainted,  desired  the  agent  of  the  insurance-office  to  do  all  that 
was  requisite.  The  agent  knew  H.  well,  and  made  the  usual  enquiries. 
One  of  the  terms  of  the  contract  was,  a  reference  to  the  usual  medical 
attendant  of  the  life  insured.|| 

H.  having  given  a  false  reference :  Held,  that  the  plaintiff  could  not 
recover. 

Assumpsit  on  a  policy  of  insurance,  effected  for  the  plaintiff  on 
the  life  of  James  House  with  the  Atlas  Insurance  Company,  of 
which  the  defendant  was  the  secretary. 

By  the  policy,  certain  conditions  on  the  back  of  it  were 
declared  to  be  a  part  of  the  policy  as  much  as  if  they  had  been 
repeated  in  the  body  of  it. 

t  Co.  Lit.  161  a.  Edwards,  12  Mod.  660]. 

X  Co.  Lit.  161  a.  ||  Huckman  v.  Fernie  (1838)  3  M.  & 

§  Holt,  257  [and  nom.   Vaepor  v.      W.  505. 
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[  *504  ] 


These  conditions  were  as  follows,  in  two  columns  : — 
Column  the  first. 
"  Conditions  of  Life  Assurance. 

11  Persons  proposing  to  effect  Life  Assurance,  will  be  required 
to  state  the  following  particulars ;  viz. 

"  1.  Name  and  residence  of  the  party  by  whom  the  proposal  is 
made. 

"  2.  Name,  residence,  and  profession  of  the  person  whose  life 
is  to  be  assured ;  and,  in  case  of  an  assurance  upon  survivorship, 
the  name,  residence,  and  profession  of  each  party. 

14  8.  Place  and  date  of  birth;  and  age  next  birth -day. 

"  4.  Sum  to  be  assured,  and  the  term. 

41 5.  Whether  afflicted  with  gout,  asthma,  fits,  spitting  of  blood, 
or  any  other  disorder  which  tends  to  shorten  life. 

44  6.  Whether  the  party  has  had  either  the  small-pox  or  cow-pox. 

44  7.  Whether  the  party  will  attend  personally,  either  *at  the 
office  in  London,  or  before  one  of  the  Company's  agents. 

41 8.  Whether  employed  in  the  military  or  naval  service. 

"  9.  Names  and  residences  of  two  gentlemen  to  be  referred  to, 
respecting  the  present  and  general  state  of  health  of  the  life  to 
be  assured.     One  to  be  the  usual  medical  attendant  of  the  party. 

44  A  declaration  as  to  all  the  above  points  will  be  considered  as 

the  basis  of  the  contract  between  the  assured  and  the  company. 

If  such  a  declaration  be  not  in  all  respects  true,  the  policy  will 

become  void,  and  the  premium  that  may  have  been  paid  will  be 

forfeited." 

Column  the  second. 

44 10.  No  assurance  to  be  in  force  until  the  premium  has  been 
paid ;  nor  will  any  policy  be  considered  valid  for  more  than 
fifteen  days  after  the  expiration  of  the  period  limited  therein, 
unless  the  premium,  conditioned  for  the  renewal  of  such  policy, 
shall  have  been  paid  within  that  period,  and  the  printed  form  of 
office  receipt  given.  But  such  assurances  may  be  revived  at  any 
period,  not  exceeding  three  months  after  their  expiration,  on 
satisfactory  proof  being  given  to  the  directors  of  the  unimpaired 
state  of  the  health  of  the  life  assured,  and  on  payment  of  the 
premium,  with  an  addition  of  5*.  for  every  100/.  assured. 
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"11.  Policies  will  become  void  if  the  parties,  whose  lives  have 
been  assured,  shall  go  beyond  the  limits  of  Europe,  or  shall  die 
on  the  high  seas,  (except  in  passing,  during  peace,  in  king's  ships 
or  packet  or  passage  vessels,  from  any  one  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  to  any  other  part  thereof ; 
or  in  passing  direct,  by  a  similar  conveyance,  from  and  to  any 
port  in  Great  Britain,  to  and  from  any  port  between  Botterdam 
and  Brest,  both  inclusive,  or  to  and  from  Guernsey,  Jersey, 
Alderney,  or  Sark,)  unless  special  permission  *shall  have  been 
granted  by  the  directors,  which  may  be  obtained  on  the  parties 
attending  personally  at  the  office,  to  give  every  requisite  expla- 
nation, and  paying  such  extra  premium  as  the  directors  may 
deem  adequate  to  the  risk  incurred. 

"  12.  Policies  will  also  be  void  if  the  parties,  whose  lives  have 
been  assured,  shall  be  actually  employed  in  any  military  or 
naval  service  whatever. 

"  18.  Assurances,  made  by  persons  on  their  own  lives,  will  be 
void  if  they  die  by  the  hands  of  justice,  by  duelling,  or  by  suicide. 
But  should  the  families  of  such  persons  be  left  in  distress  and 
poverty,  the  directors,  in  their  discretion,  will  make  such  allow- 
ance in  respect  of  the  policies  of  the  deceased  as  they  may  deem 
just  and  reasonable. 

"  14,  Assignments  of  life  policies  may  be  made  without  giving 
notice  to  the  company. 

"15.  Persons  effecting  assurances  on  other  lives  than  their 
own,  will  be  required  to  state  the  nature  of  the  interest  they 
possess  in  such  lives. 

"  16.  All  claims  upon  the  company  will  be  paid  within  three 
months  after  satisfactory  proof  shall  have  been  produced  of  the 
death  of  the  persons  upon  whose  lives  assurances  have  been 
effected. 

"  17.  In  cases  of  assurances  in  Ireland,  the  company  undertake 
to  appear  in  the  courts  of  law  there  to  any  action  commenced 
against  them. 

"  London,  27th  December,  1825. 

"  By  order  of  the  Directors, 

"  Henry  Desborouoh,  Jun. 
"  Secretary." 
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The  declaration  in  the  cause  stated,  that  the  plaintiff  caused 
to  be  made  a  certain  policy  of  assurance,  whereby  the  Atlas 
Company,  "  relying  on  the  truth  of  a  certain  declaration  made 
by  the  plaintiff  in  compliance  with  the  conditions  on  the  policy 
indorsed,  (wherein  it  was  declared  that  the  age  of  House  did  not 
exceed  forty-four  *years ;  that  he  had  had  the  small-pox ;  had 
not  had  the  gout ;  had  not  suffered  a  spitting  of  blood  ;  and  was 
not  and  had  never  been  afflicted  with  asthma  or  fits,  or  with  any 
disorder  which  tended  to  shorten  life,)  agreed,  in  consideration 
of  a  premium  of  37Z.  17*.  6rf.,  to  pay  him  1,000J.  in  case  James 
House  should  die  within  a  year ;  provided  that  the  policy  should 
be  subject  to  the  printed  conditions  indorsed  thereon,  in  the  same 
manner  as  if  the  same  were  there  actually  repeated,  and  adapted 
to  that  present  case."t  And  by  those  conditions  it  was  expressed 
and  declared,  that  persons  proposing  to  effect  life-insurance  would 
be  required  to  state  the  following  particulars,  &c. :  (inter  alia) 
the  names  and  residences  of  two  gentlemen  to  be  referred  to, 
respecting  the  present  and  general  state  of  health  of  the  life  to  be 
assured  ;  one,  to  be  the  usual  medical  attendant  of  the  party :  a 
declaration  as  to  all  the  above  points  would  be  considered  as 
the  basis  of  the  contract  between  the  assured  and  the  company. 
And  the  plaintiff  averred,  that  he  did  make  a  declaration  according 
to  the  requisitions  of  the  said  printed  conditions,  and  that  the 
declaration  so  by  him  made,  and  referred  to  in  the  policy,  was 
in  all  respects  true.  He  then  averred  the  death  of  House,  and 
the  defendant's  refusal  to  pay. 

The  defendant  pleaded  the  general  issue ;  and  paid  the  amount 
of  the  premium  into  Court,  upon  a  count  for  money  had  and 
received. 

At  the  trial  before  Gaselee,  J.,  the  following  were  the  circum- 
stances proved  on  the  part  of  the  plaintiff: 

The  plaintiff  being  known  to  possess  some  leasehold  property, 
determinable  on  the  life  of  House,  was  applied  to  by  Lye,  agent 
of  the  Atlas  Company  at  Warminster  (near  which  place  the 
plaintiff  and  House  resided),  to  effect  an  insurance  with  the  Atlas 
Company. 


t  The  passage  between  inverted 
commas  is  the  exact  language  of  the 


body  of  the  policy  set  out  in  the 
past  tense. 
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The  plaintiff  agreed  to  insure  1,000Z. ;  but  as  he  had  *never 
seen  House,  and  knew  nothing  of  him,  he  told  Lye  to  make  the 
requisite  enquiries,  and  do  all  that  was  proper  in  the  business. 

House,  who  at  this  time,  and  for  six  months  preceding,  had 
been  residing  with  his  mother,  managing  a  farm  of  hers  near 
Warminster,  was  a  remarkably  handsome  athletic  man,  bearing 
all  the  external  indications  of  rude  health ;  and  was  believed  by 
Lye,  who  had  known  him  since  his  birth,  and  by  all  the  inhabi- 
tants of  Warminster,  to  be  the  healthiest  and  stoutest  man  of 
that  healthy  district.  He  bore  a  good  character,  and  was,  while 
residing  there,  of  remarkably  temperate  and  regular  habits. 

Lye  called  on  him  at  his  mother's,  and  at  a  house  in  Bath 
(sixteen  miles  off),  where,  previously  to  the  last  six  months,  he 
had  resided  for  some  years. 

In  answer  to  the  enquiry  "  who  was  his  usual  medical  atten- 
dant ?"  House  said,  "  I  have  never  had  occasion  for  a  doctor: 
sometimes  I  have  taken  Harvey's  quack  pills ;  but  Mr.  Vicary,  of 
Warminster,  knows  as  much  of  me  as  any  man." 

Mr.  Vicary,  a  respectable  and  intelligent  medical  man,  had 
never  attended  House  professionally,  but  had  known  him  from 
his  birth,  and  had  attended  the  rest  of  his  family. 

In  a  written  communication  made  by  him  to  the  Atlas  office, 
and  in  his  testimony  at  the  trial,  he  stated  that  he  had  never 
seen  a  stronger  or  healthier  man. 

Lye  transmitted  to  the  office  a  statement  made  by  himself,  in 
which,  among  other  things,  it  was  declared,  that  House  referred 
to  Mr.  Vicary  as  his  usual  medical  attendant.  This  statement 
occupied  half  the  sheet  of  a  letter,  and  was  signed  by  Lye  :  Lye 
shewed  this  to  the  plaintiff,  and  was  beginning  to  read  it  over, 
when  the  plaintiff  said,  "  I  dare  say  it  is  all  correct ; "  and  on 
the  other  half  sheet  the  plaintiff  signed  a  separate  declaration, 
that  House  had  had  the  small-pox  ;  had  not  had  *the  gout,  &c. ; 
was  not  afflicted  with  any  disorder  tending  to  shorten  life ;  and 
that  his  age,  residence,  and  occupation  were  as  therein  described. 

On  the  part  of  the  office  it  was  proved,  that  House,  when  he 
resided  at  Bath,  had  been  wont  occasionally  to  indulge  in  extra- 
ordinary fits  or  bouts  of  intoxication.  At  these  times  he  would 
be  drunk  day  and  night  incessantly  for  ten  days,  a  fortnight,  or 
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even  three  weeks,  swallowing  any  thing  and  every  thing  that 
came  in  his  way.  He  was  always  attended  after  these  bouts  by 
his  neighbour  Harvey,  a  quack  doctor,  who  bled  and  purged  him 
copiously.  He  went  over  to  Bath,  from  his  mother's,  shortly 
before  the  insurance  was  effected,  had  one  of  these  bouts, — 
recovered, — and  died  suddenly  at  his  mother's,  a  few  days 
afterwards. 

These  facts,  however,  and  Harvey's  attendance,  were  unknown 
to  the  plaintiff,  to  Lye,  and  to  the  inhabitants  of  Warminster 
generally;  and  Mr.  Vicary,  the  surgeon  who  examined  House 
when  the  insurance  was  effected,  asserted  at  the  trial,  that 
whatever  his  habits  might  have  been,  they  had  at  the  time  of 
the  insurance  produced  no  perceptible  effect  upon  his  appearance 
or  constitution. 

On  the  part  of  the  office  it  was  contended,  that  these  bouts  of 
intoxication  were  a  material  circumstance,  the  non-disclosure  of 
which  avoided  the  policy;  and  that,  at  all  events,  it  was  a  condi- 
tion precedent  to  any  liability  on  the  part  of  the  office  that  they 
should  have  been  informed  of  the  name  of  House's  usual  medical 
attendant;  and  that  this  condition  had  been  neglected,  Harvey 
having  been  his  usual  medical  attendant,  and  not  Vicary. 

To  this  it  was  answered,  first,  that  the  plaintiff's  warranty  was 
only  against  any  disorder  tending  to  shorten  life;  that  he  had 
not  warranted  against  pernicious  habits ;  that  he  could  not  be 
expected  to  disclose  what  he  never  knew ;  and  that  at  all  events 
it  was  sufficient  if  House  was  an  insurable  life  at  the  time  the 
insurance  was  effected. 

Secondly,  that  House  was  not  the  agent  of  the  plaintiff,  who, 
therefore,  ought  not  to  be  affected  by  misrepresentations,  if  any, 
made  by  him  ;  and  that  though  in  ordinary  cases  the  assured 
might  be  bound  to  furnish  all  the  information  required  by  the 
office,  yet  here,  the  defendant's  agent  having  solicited  the 
insurance,  and  the  plaintiff  having  left  it  to  him  to  make  all 
the  necessary  enquiries,  the  office  had  taken  the  task  of  enquiry 
upon  themselves,  and  had  absolved  the  plaintiff  from  the  duties 
usually  imposed  upon  the  assured. 

Gasblee,  J.  left  it  to  the  jury  to  say,  first,  whether  at  the  time 
of  effecting  the  insurance  House  was  an  insurable  life ;  secondly, 
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whether  there  had  been  a  concealment  of  any  circumstance  which 
it  was  material  for  the  office  to  know  ;  and,  thirdly,  whether  Lye 
had  acted  as  the  agent  of  the  plaintiff,  or  of  the  office,  or  of 
both. 

The  jury  found, 

That  House  was  an  insurable  life ; 

That  there  was  no  concealment  of  any  material  circumstance  ; 
and 

That  Lye  was  solely  the  agent  of  the  office ;  and  gave  their 
verdict  for  the  plaintiff. 

Merewcther,  Serjt.  obtained  a  rule  nisi  to  set  aside  this 
verdict  and  enter  a  nonsuit  instead,  upon  the  grounds 
urged  at  the  trial : 

He  relied  on  Linden au  v.  Desborough,\  where,  in  an  insurance 
effected  on  the  life  of  the  Duke  of  Saxe  Gotha,  it  was  holden 
that  the  plaintiff  could  not  recover,  because  he  had  omitted  to 
disclose  to  the  insurers  the  circumstance  that  the  Duke  was  * 
imbecile,  so  as  to  be  scarcely  able  to  speak,  although  it  was  not 
supposed  that  his  life  could  be  affected  by  that  circumstance ;  on 
Maynard  v.  Rhodes f  I  where  the  party  effecting  an  insurance  *on 
the  life  of  another,  was  holden  responsible  for  the  representations  t 
made  by  the  life  insured ;  and  on  Morrison  v.  Muspratt,§  where 
the  Court  granted  a  new  trial,  because  the  office  had  not  been 
referred  to  the  person  who  had  been  medical  attendant  of  the 
life  insured  during  the  last  illness  she  had  previously  to  the 
insurance. 

Wilde,  Serjt,  shewed  cause : 

The  conditions  indorsed  on  the  policy  are  of  two  kinds :  those 
in  the  first  column  are  preliminaries  to  the  contract,  to  be 
attended  to  by  persons  proposing  to  insure,  previously  to  their 
entering  into  the  contract;  those  in  the  second  column  are  parcel 
of  the  contract  when  completed. 

It  is  competent  to  the  insurers  to  dispense  with  any  of  the 
preliminary  enquiries,  or  to  take  the  burthen  of  them  upon 
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themselves,  or  to  insist  that  the  information  required  shall  be 
furnished  by  the  assured.  But  if,  for  whatever  reason,  they 
dispense  with  the  assured's  furnishing  them  with  that  informa- 
tion which  is  usually  required  at  his  hands ;  if  they  take  the 
responsibility  of  enquiry  upon  themselves,  and  then  sign  a  policy 
in  which  they  declare  that  all  the  preliminaries  required  by  them 
have  been  observed,  they  cannot  afterwards  avoid  the  policy  on 
the  ground  that  the  assured  has  withheld  information  which 
they  never  required  at  his  hands. 

In  this  case  there  was  such  a  dispensation  on  the  part  of  the 
insurance  office.  They,  by  their  agent,  take  the  first  step,  and 
solicit  the  plaintiff  to  insure  with  them.  The  plaintiff  knows 
nothing  of  the  life  insured,  and  can  give  no  information  on  the 
matters  preliminary  to  the  contract;  but  in  consideration  that  he 
will  give  their  office  the  preference,  they  engage,  through  their 
agent  Lye,  to  make  all  the  necessary  enquiries  themselves. 

They  do  not  exact  from  the  plaintiff  a  declaration  or  *warranty 

•  that  House  has  correctly  referred  to  his  usual  medical  attendant ; 

but  merely  that  he  is  not  affected  with  any  disorder  tending 

to  shorten  life:  and  drunkenness  is  a  habit,  not  a  disease  or 

disorder. 

The  declaration  as  to  the  usual  medical  attendant  is  signed 
only  by  Lye,  who  is  found  by  the  jury  to  have  been  solely  the 
agent  of  the  office. 

If,  therefore,  in  ordinary  cases  the  assured  is  bound  to  state 
accurately  who  is  the  usual  medical  attendant  of  the  life  insured, 
the  office  have  dispensed  with  such  a  statement  from  him  here, 
and  have  admitted  such  dispensation  by  the  policy  they  have 
executed,  in  which  they  recite  that  the  plaintiff  has  signed  a 
declaration  in  compliance  with  the  conditions  of  the  policy.  If 
they  had  required  the  plaintiff  to  answer  for  the  reference  to 
the  medical  man,  a  declaration  as  to  House's  health  only, — and 
the  plaintiff  signed  no  other, — would  not  have  been  a  compliance 
with  their  requisition. 

It  must  be  taken,  therefore,  that  they  accepted  the  declaration 
of  their  own  agent,  Lye,  with  respect  to  House's  usual  medical 
attendant,  as  the  declaration  made,  as  to  that  point,  in  compliance 
with  the  conditions  of  the  policy.     If  so,  they  are  bound  by  the 
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acts  of  their  own  agent ;  they  are  responsible  for  his  accuracy, 
and  cannot  cast  upon  the  plaintiff  the  consequences  of  his 
inaccuracy. 

Lye  having  undertaken  on  the  part  of  the  office  to  procure  the 
proper  reference,  it  is  no  longer  any  part  of  the  plaintiff's  war- 
ranty. Lye's  seeking  the  information  at  the  hands  of  House 
was  merely  accidental  ;  he  was  at  liberty  to  enquire  where  he 
pleased  ;  but  the  plaintiff  could  not  be  responsible  for  the  false- 
hoods or  inaccuracies  of  strangers  whom  Lye  might  consult ; 
and  to  the  plaintiff  House  was  an  entire  stranger.  To  bind  the 
plaintiff,  a  representation  must  have  been  made  either  by  himself 
or  his  agent.  But  the  plaintiff  himself  was  *  absolved  by  the 
office  from  making  any  representation  on  the  subject  of  the  usual 
medical  attendant ;  it  is  impossible  to  say  that  House,  whom  he 
had  never  seen,  was  his  agent ;  and  Lye  was  the  agent  of  the 
office. 

And  this  distinguishes  the  present  case  from  those  which  have 
been  relied  on  on  the  part  of  the  defendants. 

In  Lindenau  v.  Desborough  the  decision  turned  on  the  plaintiff's 
omitting  to  disclose  a  material  fact  which  must  have  been  within 
his  knowledge  or  that  of  his  agents ;  the  state  of  the  mental 
faculties  of  the  life  insured ;  there  was  no  undertaking  on  the 
part  of  the  office  to  obtain  at  their  own  risk  the  information  he 
ought  to  have  supplied ;  no  waiver  of  any  condition  usually 
imposed  on  the  assured.  The  same  remark  is  applicable  to 
Morrison  v.  Muspratt,  where  a  husband  who  had  effected  an 
insurance  on  the  life  of  his  wife  fraudulently  omitted  to  disclose 
the  circumstance  of  her  having  been  long  afflicted  with  pulmonary 
disease,  and  the  name  of  the  medical  man  who  had  attended  her. 

In  Maynard  v.  Rhodes  the  declaration  in  the  cause  alleged  that 
Colonel  Lyon,  the  life  insured,  had  himself  subscribed  and 
delivered  into  the  Pelican  office,  a  declaration  setting  forth  his 
ordinary  and  then  state  of  health ;  and  that  such  declaration  did 
set  it  forth  truly,  and  was  part  of  the  consideration  for  the  defen- 
dant's entering  into  the  contract.!  It  appeared  that  Colonel  Lyon 
was  known  to  the  plaintiff ;  that  he  was  sent  to  the  office  to  be 
examined  personally  on  the  23rd  of  May,  1823  ;   and  that  upon 
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Colonel  Lyon,  the  life  insured  by  the  plaintiff,  in  conformity  with 
the  regulations  of  the  insurance  office,  attended  to  give  the  usual 
information  as  to  the  state  of  his  health,  and  in  the  result  the 
policy  was  effected.  Colonel  Lyon  concealed  or  misrepresented 
a  material  circumstance  touching  his  health.  The  learned  Judge 
told  the  jury,  if  they  were  satisfied  that  the  representation  made 
by  Colonel  Lyon  was  not  substantially  true  at  the  time  the  policy 
was  effected,  the  plaintiff  would  be  bound  by  the  consequences  of 
such  misrepresentation,  although  he  himself  was  not  privy  to  the 
falsehood.  A  motion  was  made  for  a  new  trial.  The  judgment 
is  given  by  Mr.  Justice  Bayley,  Mr.  Justice  Holroyd,  and  Mr. 
Justice  Littledale.  The  first  says,  "  I  am  of  opinion  that  the 
direction  of  the  Lord  Chief  Justice  to  the  jury  was  correct  in 
point  of  law."  Mr.  Justice  Holroyd  says,  "  If  the  jury  were 
satisfied  the  representations  made  by  Colonel  Lyon, himself  were 
untrue,  it  can  make  no  difference  in  the  legal  result  whether  the 
policy  was  effected  for  his  benefit  or  not ;  it  was  a  conditional 
policy,  and  the  party  for  whose  benefit  it  was  effected  must  stand 
to  the  consequences."  Mr.  Justice  Littledale  expresses  himself 
as  agreeing  with  the  other  two  Judges. 

This  is  a  very  recent  decision  at  the  Court  of  King's  Bench 
expressly  on  this  point :  but  if  we  look  at  the  circumstances  of 
the  present  case,  I  think  we  may  decide  this  point  on  the  general 
rule  of  law,  that  the  principal  is  *responsible  for  any  representa- 
tions made  by  his  agent  relating  to  the  business  in  hand.  For, 
has  not  the  plaintiff,  the  assured,  made  Mr.  House  his  agent  for 
the  purpose  of  this  insurance  ?  When  Mr.  Lye  applies  to  the 
plaintiff,  the  plaintiff  says,  I  can  give  no  account,  you  must  go 
and  enquire  who  was  Mr.  House's  medical  attendant.  And  who 
could  give  him  the  best  account  ?  to  whom  should  he  go  ?  who 
could  give  him  direct  and  satisfactory  information  on  the  subject 
but  Mr.  House?  Then,  the  assured  must  have  known  of  the 
statement  signed  by  Lye,  because  Lye  swears  that  he  shewed 
him  the  paper,  and  that  the  other  said,  I  dare  say  it  is  all 
correct.  He  either  did  know  it  or  might  have  known  it,  which, 
as  far  as  regards  his  responsibility,  is  the  same  thing  as  if  he  did 
know  it.  He  knew  that  Mr.  House  had  been  asked  the  question 
— "  to  what  medical  practitioner  do  you  refer  the  directors  of  the 
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office  as  most  competent  to  give  evidence  respecting  your  present 
and  general  state  of  health  and  constitution,  and  your  habits 
of  life," — and  that  he  had  answered,  "I  refer  to  Mr.  Vicary 
of  Warminster."  By  suffering  that  paper  to  be  handed  in,  he 
adopts  that  reference,  and  makes  Mr.  House  his  agent  for  the 
purpose  of  making  the  reference. 

Is  that  a  true  and  proper  reference  ?  Mr.  Vicary  of  Warminster 
had  never  been  House's  medical  attendant.  But  a  medical  man 
at  Bath  had  attended  him  for  some  years,  and  could  tell  not  only 
whether  there  were  any  incipient  disease,  but  whether  there  were 
any  habits  which  have  a  tendency  to  produce  disease. 

Without  discussing  the  question  whether  habits  of  inveterate 
drunkenness  have  a  tendency  to  produce  disease  or  not,  we  may 
stop  short  here,  and  say,  you  have  not  referred  to  the  medical 
attendant  as  you  were  required  to  do.  The  first  count  in  the 
declaration  states  the  policy  of  insurance :  it  then  states  the  con- 
ditions, *according  to  a  clause  by  which  it  is  "provided  that  this 
policy  and  insurance  hereby  effected  shall  at  all  times  and  under 
all  circumstances  be  subject  to  such  conditions  and  stipulations  as 
are  contained  in  the  printed  conditions  of  life-assurance  indorsed 
hereon,  in  the  same  manner  as  if  the  same  were  actually  repeated 
in  the  body  of  the  policy,  and  adapted  to  this  present  case." 
One  of  those  conditions  is,  that  the  names  and  residences  of  two 
gentlemen  are  to  be  referred  to  respecting  the  present  and  general 
state  of  the  life  of  the  insured — one  to  be  the  usual  medical 
attendant  of  the  party.  The  declaration  in  the  cause  then  goes 
on  to  state,  that  all  the  conditions  of  the  policy  had  been  com- 
plied with,  and,  consequently,  that  there  had  been  a  reference  to 
the  proper  medical  man.  Without  proof  of  that,  the  plaintiff 
could  not  recover  in  this  action ;  and  it  is  not  an  unnecessary 
allegation,  because  the  declaration,  in  my  opinion,  would  have 
been  bad  without  it,  for  it  would  not  truly  have  represented  the 
contract  between  the  parties.  That  contract  is  not  confined  to 
what  is  contained  in  the  body  of  the  policy,  but  embraces  the 
conditions  indorsed  on  it,  and  embraces  the  representations 
required  by  those  conditions.  It  was  absolutely  necessary  to 
set  out  in  the  declaration  that  these  conditions  had  been  com- 
plied with.     So  far  from  that  being  proved,  undoubtedly  it  was 
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disproved.     I  am  of  opinion,  on  this  short  ground,  that  a  nonsuit 
ought  to  be  entered. 

Park,  J. : 

In  all  actions  on  life-assurance,  I  am  quite  clear  every  regard 
ought  to  be  paid  to  the  assured,  because,  in  general,  it  is  a  pro- 
vision for  a  family,  or  it  is  a  provision  for  a  bond  fide  debt,  as  I 
have  no  doubt  it  was  in  this  case;  for  there  is  not  the  least 
imputation  on  the  plaintiff  in  the  cause ;  but,  while  one  wishes 
to  give  every  latitude  and  every  indulgence  to  plaintiffs  *under 
such  circumstances,  it  is  absolutely  necessary  that  in  every  case 
of  this  description,  there  should  be  the  purest  good  faith  between 
the  parties,  and  the  most  accurate  representation  of  all  material 
circumstances.  Looking  at  this  case  in  that  point  of  view,  I 
think  there  is  nothing  at  all  in  the  point  that  has  been  made. 
The  case  is  merely  this,  that  Mr.  House's  life  being  the  subject 
of  insurance,  the  plaintiff,  who  was  to  be  benefited  by  that  in- 
surance, refers  the  agent  of  the  office  to  make  such  enquiries  as 
he  can ;  the  agent  necessarily  goes  to  the  party  who  was  to  be 
the  life  insured.  Was  it  not,  then,  of  course,  that  the  plaintiff, 
who  made  the  reference  to  this  very  man,  because  he  was  the 
person  who  could  give  the  best  information,  should  be  bound  by 
the  representations  House  made  concerning  himself  ?  And  what 
does  he  say  of  himself?  He  is  asked  to  refer  to  his  usual 
medical  attendant.  He  says,  my  usual  medical  attendant  is 
Mr.  Vicary  of  Warminster.  But  was  there  a  word  of  truth  in 
Mr.  Yicary  being  his  usual  attendant  ?  Mr.  Vicary  was  examined, 
and  it  appeared  he  had  never  been  his  medical  attendant.  No 
matter,  then,  whether  Dr.  Harvey  were  a  good  medical  attendant 
or  not — he  was  the  person  actually  attending  him,  and  his  name 
was  never  mentioned.  Then,  is  the  plaintiff,  who  effects  the 
insurance,  to  be  bound  by  this  ?  It  seems  to  me  that  Maynard 
v.  Rhodes  is  exactly  in  point.  There  is  no  distinction  whatever 
between  that  case  and  the  present,  because  there,  the  assured 
was  as  ignorant  of  any  thing  like  fraud,  and  as  free  from  sus- 
picion, as  the  plain  tiff  here;  yet,  it  was  held,  he  was  bound  by 
the  representations  of  the  life  insured. 

But  it  is  said,  this  misstatement  is  not  material,  or  not  so 
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material  as  the  misstatement  in  the  case  of  Maynard  and  Rhodes. 
I  do  not  agree  in  that.  It  is  most  material  that  the  surgeon 
who  has  been  in  attendance  *on  the  life,  insured,  if  such  a  one 
there  be,  should  be  referred  to.  If  he  never  had  had  a  surgeon 
attending  him,  he  might  have  said  so ;  but  if  he  had  one,  it  was 
material  he  should  be  referred  to,  and  the  plaintiff  knew  it  was 
material,  otherwise  he  would  not  have  declared  in  the  manner 
he  has  done  in  this  case,  for  he  avers  in  his  declaration  the 
exact  performance  of  this  condition.  Instead  of  alleging  that  the 
defendant  had  dispensed  rtith  that  information,  as,  perhaps,  he 
might  have  alleged,  (if  he  could  have  proved  it,)  according  to 
the  principle  recognized  in  Jones  v.  Barkley,\  he  says,  I  have 
performed  all  the  conditions  hereinbefore  recited.  But  he  had 
not  done  so,  for  he  had  not  referred  to  the  usual  medical  attendant 
of  the  life  insured. 
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Burrough,  J.  : 

Here  there  is  beyond  all  question  a  misrepresentation  of  a  very 
material  fact ;  of  the  name  of  the  person  who  attended  the  life 
insured.  There  was  another  person  who  had  been  used  to  attend 
him.  Beyond  all  doubt  that  is  a  misrepresentation.  At  the 
bottom  of  the  policy  there  is  this  phrase  :  "  A  declaration  as  to 
all  the  above  points  will  be  considered  as  the  basis  of  the  contract 
between  the  assured  and  the  company.  If  such  declaration  be 
not  in  all  respects  true,  the  policy  will  become  void."  One 
declaration  is  of  "  the  name  and  place  of  residence  of  two  gentle- 
men to  be  referred  to  respecting  the  present  and  general  state  of 
health  of  the  life  to  be  insured — one  to  be  the  usual  medical  atten- 
dant of  the  party."  Has  the  plaintiff  complied  with  that  ?  so  far 
from  it,  there  has  been  a  misrepresentation  of  the  fact  by  the 
life  insured.  Vicary  was  not  his  medical  attendant.  There  was 
another  person  who  had  attended,  and  who  would  have  disclosed 
habitual  intoxication.  This  is  not  complying  *  with  the  terms  of 
the  policy,  and  I  think  there  ought  to  be  a  nonsuit. 

Gaseleb,  J. : 

According  to  the  terms  of  this  policy,  it  is  requisite  that  the 
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names  and  residences  of  two  gentlemen  should  be  referred  to 
respecting  the  state  of  the  life  assured — one  the  usual  medical 
attendant  of  the  party.  Now,  who  is  the  person  who  can  best 
disclose  the  name  of  such  attendant?  and  does  it  not  ex  ri  termini, 
almost  import  that  the  life  assured  himself  shall  be  applied  to 
to  know  who  is  his  medical  attendant?  Mr.  House,  the  life 
insured,  was  the  person  applied  to  here,  and  he  has  given  a 
misrepresentation  of  that  fact. 

But  it  has  been  said,  he  was  not  the  agent  of  the  plaintiff. 
The  plaintiff  said  to  Lye,  Do  you  make  the  necessary  enquiries,  and 
I  will  sign  the  paper.  Now,  it  appears  to  me,  when  that  is  coupled 
with  what  passed  afterwards,  viz.  Lye's  coming  and  beginning  to 
read  over  the  declaration,  and  to  state  what  was  in  it,  when  the 
plaintiff  cut  him  short,  and  said,  he  took  it  for  granted  it  was 
right,  that  it  does  constitute  House  the  agent  of  the  plaintiff, 
and  that  he  is  bound  by  the  misrepresentation  of  such  agent. 

That,  therefore,  appears  to  me  to  be  a  sufficient  ground  on 
which  a  nonsuit  ought  to  be  entered  in  this  case.  I  agree  with 
my  brother  Wilde,  that  it  was  competent  to  the  parties  to  have 
dispensed  with  this,  or  with  any  other  of  the  conditions  they 
thought  fit.  But  suppose  they  had,  should  it  not  then,  on  the 
principle  laid  down  in  the  case  of  Jones  v.  Barkley,  referring  to 
Kingston  v.  Pearson, t  have  been  said,  "  My  declaration  consisted 
of  such  and  such  particulars,  which  were  required  by  the  con- 
ditions, and  I  was  ready  to  have  declared  and  to  have  made  it 
conformable  to  the  policy,  but  the  office  did  not  insist  on  it,  they 
dispensed  with  it,  and  they  discharged  me  altogether  from  making 
it ;  "  *that  is  the  allegation  in  Jones  v.  Barkley,  where  the  party* 
said  he  had  made  and  executed  some,  and  was  ready  and  offered 
to  do  the  rest,  but  the  other  party  dispensed  with  the  whole. 
Then  the  question  would  have  been,  have  they  or  not  discharged 
them ;  I  do  not  think  my  brother  Wilde's  point  arises  upon  the 
record,  or  that  it  would  have  been  competent  to  give  in  evidence, 
that  they  had  dispensed  with  this  condition,  requiring  the  name 
of  the  usual  medical  attendant.  On  this  ground,  I  am  of  opinion 
there  should  be  a  nonsuit. 

Rule  absolute. 
t  2  Doug.  688. 
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ELLIS  v.  SCHMCECK  and  THOMAS.  i« 

June  1. 
(5  Bing.  521—524 ;  S.  C.  3  Moore  &  Payne,  220 ;  7  L.  J.  C.  P.  231.)  

The  defendants  had  purchased  the   scrip  of  a   Mining   Company        '         J 
originated  in  fraud,  and  had  attended  one  meeting  of  the  Company ;  but 
they  never  signed  the  partnership  deed,  were  innocent  of  the  fraud,  and 
transferred  their  scrip  before  the  plaintiff  commenced  an  action  for  goods 
furnished  to  the  Company  after  defendants  had  purchased  their  scrip : 

Held,  they  were  liable. 

Action  for  goods  sold  and  delivered.  At  the  trial  before 
Best,  Ch.  J.,  London  sittings  after  Trinity  Term,  1827,  it  appeared 
that  the  goods  were  furnished  for  the  Cornwall  and  Devonshire 
Mining  Company.  The  defendants  had  received  from  the  secretary 
of  the  Company,  certificates  of  their  having  paid  a  deposit  upon 
the  amount  of  their  purchase  money  for  certain  shares  in  the 
Company,  and  had  received  papers  called  the  scrip  of  the  Company, 
but  they  had  not  signed  the  partnership  deed,  and  had  transferred 
their  scrip  before  the  action  was  commenced. 

Both  defendants  were  present  at  a  meeting  of  the  Company  in 
August,  1825,  but  the  defendant  Thomas  had  not  purchased  his 
scrip  until  after  a  portion  of  the  goods,  for  the  price  of  which 
this  action  was  brought,  had  been  delivered.  It  was  urged,  that 
as  the  defendants  had  parted  with  their  scrip,  and  had  never 
signed  the  partnership  deed,  this  action  did  not  lie  against  them. 
However,  a  verdict  was  given  for  the  plaintiff,  and  the  jury  found 
specially,  that  the  Company  originated  in  fraud,  *but  that  neither  L  *522  ] 
the  plaintiff  nor  the  defendants  were  parties  to  the  fraud. 

Wilde,  Serjt.  moved  to  set  aside  this  verdict,  and  enter  a 
nonsuit  instead,  on  the  grounds  urged  at  the  trial,  or  to  reduce 
the  damages  to  the  amount  of  the  goods  furnished  subsequently 
to  Thomas's  purchasing  scrip.     A  rule  nisi  was  granted,  and 

Toddy  and  Spankie,  Serjts.  shewed  cause : 

The  purchase  of  the  Company's  scrip,  and  the  attendance  at 
the  meeting  constituted  the  defendants  partners  in  the  concern, 
at  least,  as  to  third  persons,  although  they  never  signed  the 
partnership  deed.  A  deed  is  not  essential  to  a  partnership,  and 
the  jury  have  found  there  was  no  fraud  as  between  the  plaintiff 
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Ellir  and  defendants.  Perring  v.  Hone\  is  an  authority  in  -point  for 
schmceck.  the  plaintiff.  In  that  case,  Sir  J.  Perring  was  holden  to  be  a 
partner  in  a  similar  Company,  and  as  such,  incompetent  to  sue 
the  Company,  although  he  had  never  signed  the  partnership 
deed,  and  had  transferred  his  scrip  almost  as  soon  as  he 
purchased  it. 

In  Vice  v.  Lady  Anson,  I  Lady  Anson  had  attended  no  meeting, 
and  done  no  act  to  participate  in  the  concern.  If  a  man  purchase 
a  share  of  a  ship  under  a  bad  title,  he  is,  nevertheless,  liable  as 
owner,  for  necessaries  supplied  to  the  ship. 

Wilde  and  Mereivethcr,  Serjts.  contra  : 

In  this  case,  the  Mining  Company,  having  originated  in  a 
fraud,  to  which  the  defendants  were  no  parties,  they  did  not 
become  partners  in  the  concern.  Whether  a  man  be  partner  or 
not,  must  depend  on  the  contract  between  him  and  his  fellows ; 
[  523  ]  and  where  he  is  taken  in  by  a  fraud,  *the  contract  is  void,  and 
may  be  said  not  to  exist  for  the  purpose  of  binding  the  parties. 
In  Nockeh  v.  Crosby  ,§  where  a  scheme  for  establishing  a  tontine 
was  put  forth,  stating  that  the  money  had  been  paid  to  the 
directors,  in  whom  the  management  of  the  concern  was  vested, 
but  before  any  part  of  the  money  was  laid  out  at  interest,  the 
directors  resolved  to  abandon  the  project,  it  was  held,  that  each 
subscriber  might,  in  an  action  for  money  had  and  received, 
recover  the  whole  of  the  money  advanced  by  him,  without  the 
deduction  of  any  part  towards  the  payment  of  the  expenses 
incurred.  And  as  to  the  supposed  case  of  a  ship-owner's  liability, 
Harrington  v.  Fry9]  has  expressly  decided,  that  a  party  who 
purchases  a  share  under  an  invalid  conveyance,  is  not  liable  as 
a  part-owner.  In  Sir  J.  Perring  v.  Honcrf  the  Company  whose 
scrip  the  plaintiff  had  purchased  was  a  bond  fide  concern. 

Cur.  adv.  rult. 

As  several  cases  of  a  similar  kind  were  depending  in  the  Court 
of  King's  Bench,  the  decision  of  the  Court  here  was  postponed 
and  now,  none  of  those  cases  having  proceeded  to  judgment, 

t  4  Bing.  28.  §  27  B.  E.  497  (3  B.  &  C.  814). 

t  7  B.  &  C.  409.  ||  2  Bing.  179. 
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Pake,  J.  said :  Ellis 

v. 

We  have  looked  into  this  case,  which  was  argued  before  my  schmckok. 
brothers  Burrough,  Gaselee,  and  myself,  and  are  satisfied  that 
the  plaintiff  must  have  his  judgment.  We  had  thought  that  a 
case  which  is  depending  in  the  Court  of  the  King's  Bench  might 
have  thrown  light  on  the  subject,  but  we  are  of  opinion  now  that 
there  is  no  case  which  immediately  touches  this.  I  shall  not  go 
into  it  at  any  length.  We  think  the  jury  have  by  their  verdict 
gone  very  far  to  conclude  the  question ;  because  they  find  that 
the  defendants  form  *part  of  a  Company  which  was  founded  [  *524  ] 
indeed  in  fraud,  but  they  acquit  both  the  defendants  and  the 
plaintiff  of  any  cognizance  of  that  fraud.  The  action  was  for 
goods  sold  and  delivered  to  a  very  considerable  amount,  for 
furnishing  the  building  in  which  the  business  of  this  company 
was  to  be  carried  on.  We  think  that,  under  all  the  circumstances 
of  this  case,  it  approaches  very  nearly,  if  not  quite,  to  the  case  of 
Sir  J.  Perring  and  others  v.  Hone.  In  that  case  Sir  John  Perring 
had  entered  his  name  in  a  book  with  several  others,  for  a 
projected  Joint-stock  Company,  he  received  scrip  receipts,  but 
he  sold  them  before  the  deed  was  executed  for  the  formation  of 
the  Company ;  and  he  never  did  execute  that  deed ;  but  notwith- 
standing that,  inasmuch  as  he  had  attended  meetings,  and  had 
received  monies,  and  so  forth,  the  Court  was  of  opinion,  upon 
consideration,  that  he  was  still  liable.  The  case  of  Viscountess 
Anson,  we  think,  does  not  touch  that,  because  in  the  case  of  that 
lady  she  had  certainly  received  the  scrip  receipts,  and  she  had 
perhaps  in  loose  conversations  in  her  own  family  talked  of  being 
a  subscriber  to  the  Company,  though  it  did  not  appear  that  she 
held  herself  out  to  the  world  in  any  respect  as  a  partner ;  and, 
therefore,  that  case  does  not  seem  to  us  to  apply  to  the  present. 
In  the  present  case  the  defendants  attended  all  the  meetings,  and 
though  they  did  not  in  fact  sign  the  deed,  that  was  no  more 
than  was  urged  in  the  case  of  Sir  John  Perring.  Under  all  the 
circumstances  of  the  case,  we  think  the  plaintiff  is  entitled  to 
keep  the  verdict. 

Judgment  for  the  plaintiff  for  284Z.,  the  value  of  the 
goods  furnished  after  the  defendants  were  con- 
cerned with  the  Company. 
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1829.  LLOYD  v.  SIGOURNEY. 

Exchequer  Chamber. 
(5  Bing.  525—532 ;  S.  C.  3  Moore  &  Payne,  229 ;  3  Young  &  Jervis,  220.) 

[To  be  reported  with  Sigourney  v.  Lloyd,  8  Barn.  &  Cress,  j 


1829.  JONES  v.  BRIGHT  and  OniERs.t 

May25.  ^  Bing  533_550.  g  c   3  Moore  &  pftyne>  155  .  7  L.  J.  C.  P.  213.) 

[  633  ]  Where  goods  are  ordered  of  a  manufacturer  for  a  particular  purpose 

known  to  hiin,  there  is  an  implied  warranty  that  the  goods  supplied  are 
fit  for  that  purpose. 

The  tenth  count  of  the  declaration  stated,  that  the  plaintiff 
on,  &c,  at,  &c,  at  the  special  instance  and  request  of  the 
defendants,  bargained  with  the  defendants  to  buy  of  them,  and 
the  defendants  then  and  there  agreed  to  sell  to  the  plaintiff 
divers,  to  wit  1,000  sheets  of  copper,  for  the  purpose  of  sheathing 
the  bottom  of  a  certain  barque  or  vessel  called  the  Isabella; 
and  the  defendants  by  then  and  there  falsely  and  fraudulently 
warranting  the  said  last-mentioned  sheets  of  copper,  which  had 
been  made  and  manufactured  by  the  defendants,  to  be  reasonably 
fit  and  proper  for  the  purpose  last  aforesaid,  then  and  there  sold 
the  last-mentioned  sheets  of  copper  to  the  plaintiff  at  and  for 
a  large  sum  of  money,  to  wit,  the  sum  of  3181.  8*.,  which  was 
afterwards  paid  by  the  plaintiff  to  the  defendants  for  the  same : 
whereas,  in  truth  and  in  fact,  the  last-mentioned  sheets  of  copper 
were  not,  at  the  said  time  of  the  said  warranty  and  sale  thereof 
as  aforesaid,  reasonably  fit  or  proper  for  the  purpose  last  afore- 
said; but,  on  the  contrary  thereof,  the  said  last-mentioned  sheets 
of  copper  were  at  that  time  of  an  inferior  quality,  and  wholly 
unfit  and  improper  for  the  purpose  last  aforesaid ;  whereby  the 
said  last-mentioned  sheets  of  copper,  afterwards,  to  wit,  on,  &c, 
at,  &c,  became  and  were  greatly  corroded,  injured,  and  destroyed, 

t  Cited  and  followed  in  Randall  v.  note  to  Parkinson  v.  Lee,  6B.B.  437, 
NetvBou  (1877)  2  Q.  B.  Div.  102, 106,  and  Sale  of  Goods  Act,  1893,  s.  14  (1). 
46  L.  J.  Q.  B.  259,  262.    And  see      — R.  C. 
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and  of  little  or  no  use  or  value  to  the  plaintiff;  and  so  the       Jones 
defendants,  by  means  of  the  said  last-mentioned  premises,  on,      bright. 
<fcc,  at,  &c,  falsely  and  fraudulently  deceived  the  plaintiff  on  the 
sale  of  the  said  last-mentioned  sheets  of  copper  as  aforesaid. 
Then  followed  an  allegation  of  special  damage. 

The  eleventh  count  differed  from  the  preceding  only  in  omitting       [  534  ] 
the  name  of  the  vessel,  and  the  allegation  that  the  copper  had 
been  made  and  manufactured  by  the  defendants. 

At  the  trial  before  Best,  Ch.  J.,  London  sittings  after  Michael- 
mas Term,  the  case  proved  was  as  follows :  The  plaintiff  was  a 
shipowner ;  the  defendants  manufacturers  and  venders  of  copper 
for  various  purposes. 

Fisher,  a  mutual  acquaintance  of  the  parties,  introduced  them 
to  each  other,  saying  to  the  defendants,  "  Mr.  Jones  is  in  want 
of  copper  for  sheathing  a  vessel,  and  I  have  pleasure  in  recom- 
mending him  to  you,  knowing  you  will  sell  him  a  good  article ;  " 
one  of  the  defendants  answered,  "  Your  friend  may  depend  on  it, 
we  will  supply  him  well.,, 

Copper  was  lying  in  the  defendants'  warehouse,  in  sheets  of 
various  size,  thickness,  and  weight :  the  plaintiff's  shipwright 
selected  what  he  thought  fit,  and  afterwards  applied  it  to  the 
plaintiff's  ship,  observing  nothing  amiss.  The  invoice  described 
the  article  sold  as  "  Copper  for  the  ship  Isabella."  The  plaintiff 
paid  the  market-price  as  for  copper  of  the  best  quality ;  and  his 
ship  proceeded  on  a  voyage  to  Sierra  Leone.  The  copper, 
however,  instead  of  lasting  four  or  five  years,  the  usual  duration 
of  copper  employed  in  sheathing  vessels,  was,  at  the  end  of  four 
or  five  months,  greatly  corroded  in  patches  of  holes,  and  unfit 
for  further  service. 

Scientific  men,  called  on  the  part  of  the  plaintiff,  ascribed  the 
failure  to  an  oversight  or  casualty  in  the  manufacture,  whereby 
the  copper  might  have  imbibed  more  oxygen  than  it  ought  to 
contain;  but  all  imputation  of  fraud  on  the  defendants  was 
disclaimed  by  the  plaintiff.  The  defendants'  witnesses  accounted 
for  the  corrosion  from  the  singular  inveteracy  of  the  barnacles 
in  the  river  at  Sierra  Leone,  where  the  ship  lay  for  some 
*time.  They  stated  that  the  quality  of  copper  might  always  [  *535  ] 
be  known  by  its  appearance  and  malleability;    and  that  if 
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Jones  there  had  been  any  defect  in  that  sold  to  the  plaintiff,  his  ship- 
Bright.  wright  must  have  discovered  it  while  in  the  act  of  sheathing  the 
vessel. 

The  Chief  Justice  left  it  to  the  jury  to  determine  whether  the 
decay  in  the  copper  was  occasioned  by  intrinsic  defect  or  external 
accident;  and  if  it  arose  from  intrinsic  defect,  whether  such 
defect  were  occasioned  in  the  process  of  manufacture. 

The  jury  found  that  the  decay  was  occasioned  by  some  intrinsic 
defect  in  the  quality  of  the  copper ;  but  that  there  was  no  satis- 
factory evidence  to  shew  what  was  the  cause  of  that  defect.  A 
verdict  was  thereupon  entered  for  the  plaintiff,  subject  to  an 
enquiry  by  an  arbitrator  as  to  the  amount  of  damages. 

Ludlow,  Serjt.  obtained  a  rule  nisi  to  set  aside  the  verdict 
and  enter  a  nonsuit,  on  the  ground,  that  without  an  express 
warranty,  or  proof  of  fraud,  the  defendants  were  not  responsible 
for  the  quality  of  the  article  they  sold. 

[After  argument  the  Court  reserved  judgment.] 

[  5«  j       Best,  Ch.  J. : 

It  is  the  duty  of  the  Court,  in  administering  the  law,  to  lay 
[  *r>43  ]  down  rules  calculated  to  prevent  *fraud ;  to  protect  persons  who 
are  necessarily  ignorant  of  the  qualities  of  a  commodity  they 
purchase ;  and  to  make  it  the  interest  of  manufacturers  and  those 
who  sell,  to  furnish  the  best  article  that  can  be  supplied.  The 
Court  must  decide  with  a  view  to  such  rules,  although,  upon  the 
present  occasion,  no  fraud  has  been  practised  by  the  parties 
calling  for  decision.  This  is  an  action  against  the  defendants, 
to  recover  damages  for  the  insufficiency  of  certain  copper  which 
they  furnished  for  a  particular  purpose.  It  has  been  asserted 
that  the  invoice  is  the  only  evidence  of  such  a  contract,  and  that 
the  defendants  ought  not  to  be  bound  by  a  loose  conversation  at 
the  time  of  the  sale.  An  invoice,  however,  is  frequently  not  sent 
till  long  after  the  contract  is  completed,  and  is  altogether  unlike 
a  broker's  note  which  does  contain  the  contract  between  the 
parties ;  but  if  we  look  at  the  invoice  alone,  we  see  in  the  present 
case  that  the  copper  was  expressly  for  the  ship  Isabella.    How- 
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ever,  I  do  not  narrow  my  judgment  to  that,  but  think  on  the  Jones 
authority  of  a  case  not  cited  at  the  Bar,  Kain  v.  OW,t  that  bright. 
"  where  the  whole  matter  passes  in  parol,  all  that  passes  may 
sometimes  be  taken  together  as  forming  parcel  of  the  contract, 
though  not  always,  because  matter  talked  of  at  the  commence- 
ment of  a  bargain  may  be  excluded  by  the  language  used  at  its 
termination."    In  that  doctrine  I  entirely  concur. 

Whatever,  then,  was  not  previous  discussion,  but  formed  part 
of  the  contract,  may  be  taken  into  consideration.  In  a  contract 
of  this  kind,  it  is  not  necessary  that  the  seller  should  say,  "  I 
warrant ;  "  it  is  enough  if  he  says  that  the  article  which  he  sells 
is  fit  for  a  particular  purpose.  Here,  when  Fisher,  a  mutual 
acquaintance  of  the  parties,  introduced  them  to  each  other,  he 
said,  "  Mr.  Jones  is  in  want  of  copper  for  *sheathing  a  vessel ;  "  [  *544  1 
and  one  of  the  defendants  answered,  "  We  will  supply  him  well." 
As  there  was  no  subsequent  communication,  that  constituted  a 
contract,  and  amounted  to  a  warranty. 

But  I  wish  to  put  the  case  on  a  broad  principle :  If  a  man 
6ells  an  article,  he  thereby  warrants  that  it  is  merchantable, — 
that  it  is  fit  for  some  purpose.  This  was  established  in  Laing  v. 
Fidgeon.l  If  he  sells  it  for  a  particular  purpose,  he  thereby 
warrants  it  fit  for  that  purpose ;  and  no  case  has  decided  other- 
wise, although  there  are,  doubtless,  some  dicta  to  the  contrary. 
Reference  has  been  made  to  cases  on  warranties  of  horses :  but 
there  is  a  great  difference  between  contracts  for  horses  and  a 
warranty  of  a  manufactured  article.  No  prudence  can  guard 
against  latent  defects  in  a  horse ;  but  by  providing  proper  materials, 
a  merchant  may  guard  against  defects  in  manufactured  articles  ; 
as  he  who  manufactures  copper  may,  by  due  care,  prevent 
the  introduction  of  too  much  oxygen :  and  this  distinction 
explains  the  case  of  Bluett  v.  Osborne, %  in  which  Lord  Ellen- 
borough  held,  that  the  defendant,  who  had  sold  a  bow-sprit,  was 
not  responsible  for  a  failure  arising  out  of  a  latent  defect  in  the 
timber. 

The  decisions,  however,  touching  the  sale  of  horses  turn  on  the 
same  principle.    If  a  man  sells  a  horse  generally,  he  warrants  no 

t  26  E.  R.  at  p.  502  (5  B.  &  C.  634).  §  18  R.  R.  785  (1  Stark.  384). 

X  16  R.  R.  589  (6  Taunt.  108). 
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Jones  more  than  that  it  is  a  horse ;  the  buyer  puts  no  question,  and 
Height,  perhaps  gets  the  animal  the  cheaper.  But  if  he  asks  for  a 
carriage  horse,  or  a  horse  to  carry  a  female,  or  a  timid  and  infirm 
rider,  he  who  knows  the  qualities  of  the  animal,  and  sells,  under- 
takes, on  every  principle  of  honesty,  that  it  is  fit  for  the  purpose 
indicated.  The  selling,  upon  a  demand  for  a  horse  with  particular 
qualities,  is  an  affirmation  that  he  possesses  those  qualities.  So, 
it  has  been  decided,  if  beer  be  sold  to  be  consumed  at  Gibraltar, 
the  sale  is  an  affirmation  that  it  is  fit  to  go  so  far.  Whether  or 
t  •345  ]  not  an  article  has  been  *sold  for  a  particular  purpose,  is,  indeed, 
a  question  of  fact ;  but  if  sold  for  such  purpose,  the  sale  is  an 
undertaking  that  it  is  fit.  As  to  the  puffs  to  which  allusion  has 
been  made,  the  Court  has  no  wish  to  encourage  them :  they  are 
mere  traps  for  buyers  ;  and  if  a  case  were  to  arise  out  of  a  eon- 
tract  made  under  such  circumstances,  and  it  were  shewn  that 
the  article  puffed  was  of  inferior  quality,  when  asserted  to  be  of 
the  best  materials  and  workmanship,  the  seller  would  be  bound 
to  take  it  back,  or  make  compensation  in  damages. 

These  principles  decide  the  present  case  in  favour  of  the  plaintiff. 
After  what  Lord  Tenterden  had  said  in  Gray  v.  C^j,+  I  declined 
expressing  an  opinion  at  Nisi  Prius ;  but  I  expected  the  jury  would 
have  found  that  the  article  was  not  properly  manufactured,  for 
the  testimony  of  the  scientific  witnesses  was  very  clear ;  and 
though  the  conduct  of  the  defendants  was  most  upright,  the 
article  they  sold  had  certainly  suffered  in  the  manufacture.  At 
all  events,  the  warranty  given  by  them  is  not  satisfied,  because 
the  jury  find  that  there  is  an  intrinsic  defect  in  an  article 
manufactured  by  them. 

Old  cases  have  been  cited ;  and  Chandelour  v.  Lopusl  at  the 
head  of  them :  but  that  does  not  bear  on  the  question,  because 
all  that  the  Court  decided  is,  that  to  render  the  defendants  liable, 
there  must  be  a  warranty  or  a  false  representation.  But  the  case 
does  not  decide  there  must  be  an  express  warranty ;  an  implied 
warranty  would  satisfy  the  terms  of  the  decision.  Here  there 
has  been,  in  my  opinion,  an  express  warranty.  The  most  material 
case  is  Parkinson  v.  Lee :  §  but  the  point  was  not  decided  there : 

t  4  B.  &  C.  108  :  see  28  R.R.  769.  §  6  R.  R.  429  (2  East,  314). 

i  Cro.  Jac.  4. 
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the  Court  only  decided,  that  a  warranty,  that  hops  sold  should        Jones 

be  equal  to  sample,  was  satisfied  by  shewing  that  they  were      bright. 

equal  to  sample,  although  not  perfectly  good  and  merchantable. 

Then,  the  defect  complained  of  was  in  a  product  of  nature,  not 

of  human  art,  and  was  unknown  to  the  *sellers.     That  case  too,       [  *">±<>  ] 

was  decided  in  1802,  and  Gibbs,  Gh.  J.  cannot  be  supposed 

to  have  been  unacquainted  with  it,  when  he  decided  Laing  v. 

Fidgeon,  in  1815  ;  yet  he  there  decided  the  point  now  in  dispute, 

that  in  every  contract  to  furnish  manufactured  goods,  however 

low  the  price,  it  is  an  implied  term,  that  the  goods  should  be 

merchantable. 

The  law,  then,  resolves  itself  into  this ;  that  if  a  man  sells 
generally,  he  undertakes  that  the  article  sold  is  fit  for  some 
purpose;  if  he  sells  it  for  a  particular  purpose,  he  undertakes 
that  it  shall  be  fit  for  that  particular  purpose. 

In  the  present  case  the  copper  was  sold  for  the  purpose  of 
sheathing  a  ship,  and  was  not  fit  for  that  purpose :  the  verdict 
for  the  plaintiff,  therefore,  must  stand  :  the  case  is  of  great 
importance  ;  because  it  will  teach  manufacturers  that  they  must 
not  aim  at  underselling  each  other  by  producing  goods  of  inferior 
quality,  and  that  the  law  will  protect  purchasers  who  are  neces- 
sarily ignorant  of  the  commodity  sold. 

Park,  J. : 

I  entertain  no  opinion  adverse  to  the  character  of  the  defen- 
dants, because  the  mischief  may  have  happened  by  the  oversight 
of  those  whom  they  employ ;  but  on  the  case  itself  I  have  no 
doubt,  distinguishing,  as  I  do,  between  the  manufacturer  of  an 
article  and  the  mere  seller.  The  count  on  which  the  jury  have 
found  for  the  plaintiff  states,  that  the  defendants,  by  falsely  and 
fraudulently  warranting  that  copper  which  had  been  manufactured 
by  them  was  reasonably  fit  and  proper  for  the  purposes  of 
sheathing  the  bottom  of  a  vessel,  sold  the  copper  to  the  plaintiff 
for  a  large  sum  of  money,  whereas  the  copper  was  wholly  unfit 
for  the  purpose,  and  of  little  or  no  use  to  the  plaintiff.  Now, 
independently  of  the  evidence  of  Fisher,  which  goes  to  shew  an 
express  warranty,  is  there  not,  where  the  purchaser  *cannot  [  *547  ] 
judge  of  the  interior  of  the  article,  and  buys  for  a  particular 
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Jones  purpose,  an  implied  warranty,  that  the  article  is  fit  and  proper 
Bright.  for  the  purpose  for  which  it  is  purchased?  And  it  is  surely 
improper  that  copper,  which  usually  lasts  four  or  live  years, 
should  corrode  in  a  single  voyage.  It  has  been  argued,  that  in 
all  cases  there  must  be  a  warranty,  or  a  scienter  and  fraud. 
Perhaps  so ;  but  till  the  cause  comes  to  proof,  it  cannot  appear 
whether  the  warranty  be  implied  or  express ;  $nd  it  will  be 
enough  to  shew  that  there  is  an  implied  warranty,  from  the 
nature  of  the  dealing  between  the  parties.  In  the  cases  referred 
to,  the  point  has  been  decided,  to  the  full  extent  that  the  plaintiff 
requires  in  this  case.  The  principal  object  of  attack  has  been 
the  case  of  Gray  v.  Cox,  where  Lord  Tenterden  said,  "  that  if 
a  person  sold  a  commodity  for  a  particular  purpose,  he  must  be 
understood  to  warrant  it  reasonably  fit  and  proper  for  such 
purpose."  And  this  is  not  to  be  esteemed  an  obiter  dictum, 
because  the  other  Judges  differ  from  him.  It  is  his  judgment 
formally  given,  and  goes  to  support  the  argument  for  the  plaintiff 
in  this  cause.  The  other  Judges,  indeed,  only  doubted  whether 
the  warranty  given  in  evidence  supported  the  warranty  laid  in 
the  declaration,  which  was  very  extensive;  a  doubt  in  which 
Lord  Tenterden  concurred.  But  if  the  declaration  had  been 
framed  in  the  language  of  the  present,  it  is  probable  the  evidence 
in  support  of  it  would  have  been  deemed  sufficient.  In  Fisher  v. 
SamudaJ  the  plaintiff  had  paid  for  the  goods  after  an  action  had 
been  brought  against  him  for  the  price,  in  which  he  did  not, 
either  in  bar  or  reduction  of  damages,  object  to  the  quality  of  the 
goods ;  so  that  he  may  be  said  to  have  acquiesced  in  the  defect, 
and  the  case  has  no  bearing  on  the  present.  In  Laing  v.  Fidgeon 
the  rule  is  laid  down  in  the  strongest  terms ;  and  no  man  had 
more    knowledge  of  commercial   law  than   C.   J.   Gibbs.      In 

[  *548  ]  Gardiner  *v.  Gray,  \  Lord  Ellenborough  lays  down  the  same  rule, 
and  says,  that  the  principle  of  caveat  emptor  does  not  apply  where 
the  buyer  has  no  opportunity  of  inspection.  It  has  been  argued 
that  the  plaintiff  had  inspection  here ;  but  it  was  merely  of  the 
exterior  of  the  commodity,  and  he  had  no  means  of  knowing  its 
intrinsic  qualities.     In  Okell  v.  Smith  f§  it  was  laid  down  that  the 

t  1  Camp.  190.  §  18  R.  E.  752  (1  Stark.  107). 

J  16  R.  R.  764  (4  Camp.  144). 
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seller  is  bound  to  furnish  a  commodity  that  will  answer  the  purpose       Jones 
for  which  it  is  sold  ;  and  Lord  Ellbnborouoh  said,  in  Bluett  v.      bright. 
Osborne,  that  by  selling  an  article  the  vendor  impliedly  warrants 
it  fit  for  the  purpose  for  which  it  is  sold,  and  that  it  is  important 
for  the  interests  of  commerce  that  it  should  be  so.    I  am  therefore, 
clearly  of  opinion,  that  the  verdict  for  the  plaintiff  should  stand. 

Burrough,  J. : 

I  consider  this  as  more  a  question  of  fact  than  of  law.  The 
question  is,  whether  the  contract  was  proved  as  laid.  It  was  so 
proved ;  and,  after  Fisher  had  introduced  the  parties,  and  stated 
the  purpose  for  which  the  plaintiff  wanted  the  copper,  the  defen- 
dants warranted  the  article  by  undertaking  to  serve  the  plaintiff 
well.  The  allegation  in  the  declaration,  that  the  copper  was 
manufactured  by  the  defendants,  is  sufficiently  distinct ;  it  is  of 
the  very  essence  of  the  case,  and  the  plaintiff  must  have  been 
nonsuited  if  he  had  failed  to  prove  it.  The  declaration  states, 
that  the  defendants  sold,  for  the  sheathing  a  ship,  copper  which 
had  been  manufactured  by  themselves,  and  falsely  and  fraudu- 
lently warranted  it  fit  for  the  purpose.  Now,  in  the  case  of  The 
King  v.  Boyallf\  objection  was  taken  to  an  indictment  against  a 
parishioner  for  not  sending  out  carts  to  highway  labour,  that  the 
allegation  touching  the  order  of  the  surveyors  only  mentioned 
them  as  being  surveyors,  without  adding  *when  and  how  they  [  *549  J 
were  appointed;  but  Lord  Mansfield  held  that  being  was  a 
sufficient  averment. 

The  defendants  knew  what  the  copper  was  wanted  for,  and 
made  it ;  and  the  whole  of  the  tenth  count  is  proved,  except  the 
word  "fraudulent,"  which  is  not  material  where  it  is  also 
expressly  stated  and  proved  that  the  defendants  falsely  warranted. 
The  copper,  instead  of  lasting  four  or  five  years,  lasted  only  one 
voyage,  and  this  was  proved  to  have  been  occasioned  by  a  defect 
in  the  manufacture. 

I  cannot  comprehend  why  the  action  should  not  lie.  I  put  it 
on  the  ground  of  an  express  warranty  and  the  finding  of  the  jury 
that  the  copper  was  insufficient,  and  am  of  opinion  that  the 
verdict  for  the  plaintiff  must  stand. 

t  2  Burr.  832. 


m 
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Jones        Gabbleb,  J. : 

r. 

r.BiGHT.  The  case  has  been  so  fully  gone  into,  that  I  shall  make  only 

one  or    two    observations.      Without    enquiring    whether    the 

warranty  here  be  express  or  implied,  it  is  clear  that  where  goods 

are  ordered  for  a  particular  purpose,  the  law  implies  a  warranty 

that  they  are  fit  for  that  purpose.     That  was  taken  for  granted 

in  Fisher  v.  Samuda ;  and  though  the  plaintiff,  who  complained 

of  the  insufficiency  of  goods  sold  him,  did  not  recover  in  that 

case,  that  was  because  he  had  never  objected  to  the  quality  of 

them  in  an  action  which  had  been  brought  for  the  price,  and  had 

been  conducted  to  judgment  against  him.     It  has  been  argued, 

that  the  counts  on  which  the  plaintiff  has  recovered  in  this  case 

do  not  state  a  sufficient  contract  of  warranty.     If  so  that  may  be 

urged  in  error  ;  but  the  counts  could  not  easily  have  been  framed 

otherwise,   as   it  is  never   clear,  on  the  face  of  a  declaration, 

whether  the  warranty  to  be  proved  is  express  or  implied. 

How  far  the  case  might  have  been  altered  if  the  defendants 

[  *">bo  ]      had  not  manufactured  the  copper,  I  do  not  say ;   *but  as  to 

the  warranty,  the  declaration  could  scarcely  have  been  other 

than  it  is.     The  rule  which  has  been  obtained  on  the  part  of 

the  defendants  must  be  discharged. 

Rule  discharged. 
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HUNT  v.  De  BLAQUIERKt  1829- 

May  19. 
(5  Bing.  550—363;  S.  C.  3  Moore  &  Payne,  108 ;  7  L.  J.  C.  P.  198.)  _ 

A  husband  separated  from  his  wife  by  a  divorce  a  mensd  et  thoro,  for         L         * 
adultery  on  his  part,  with  a  decree  of  alimony,  is  liable  for  necessaries 
supplied  to  the  wife,  if  he  omit  to  pay  the  alimony. 

Furniture  of  a  house  held  to  be  necessaries  for  a  female,  to  whom 
the  Court  had  decreed  380/.  a  year  alimony. 

This  was  an  action  to  recover  the  value  of  furniture  for  a 
house  supplied  by  the  plaintiff  to  the  defendant's  wife  ;  who  had 
for  some  years  been  living  separately  from  her  husband  under  a 
sentence  of  divorce  amensd  et  tlioro  pronounced  on  the  ground  of 
adultery  proved  against  the  husband.  As  she  was  the  daughter 
of  a  marquis,  and  had  brought  him  a  fortune  of  6,000!.,  he  was 
ordered  by  a  decree  for  alimony  to  allow  her  880J.  a  year  for  her 
maintenance.  At  the  trial  before  Best,  Ch.  J.,  Middlesex  sittings 
after  Michaelmas  Term,  it  appeared  that  previously  to  the  separa- 
tion the  lady  had  been  treated  with  cruelty  and  turned  out  of  doors. 
And  there  was  no  evidence  that  more  than  695Z.  of  the  alimony 
had  been  paid  since  the  date  of  the  decree,  1820.  From  that 
time  the  defendant  had  resided  in  France.  The  furniture  in 
respect  of  which  the  plaintiff  sought  to  recover  had  been  supplied 
in  1827. 

The  Chief  Justice,  after  stating  that  a  man  who  turned  his 
wife  out  of  doors  gave  her  an  implied  credit  for  necessaries, 
directed  the  jury  to  consider  whether  the  goods  furnished  by 
the  plaintiff  to  defendant's  wife  were  necessary  according  to  her 
station,  and  for  a  style  of  living  not  exceeding  880Z.  a  year. 

The  jury  found  that  the  defendant  had  struck  his  wife  and       [  551  ] 
turned  her  out  of  doors,  and  gave  a  verdict  for  the  whole  of  the 
plaintiff's  demand,  280Z. 

Spankie9  Serjt.  obtained  a  rule  nisi  to  set  aside  this  verdict 
and  enter  a  nonsuit  instead,  upon  the  ground  that  after  the 
decree  for  alimony  in  the  spiritual  court,  the  husband  was  not 
liable  to  be  sued  at  common  law  ;  and  that  furniture  for  a  house 

t  See  Wilson  v.  Olossop  (1888)  20  Q.  B.  Div.  354,  57  L.  J.  Q.  B.  161. 
— K.  C. 
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was  not  necessary  for  a  divorced  wife  with  an  income  of  380Z.  a 
year,  who  ought  rather  to  live  in  ready-furnished  lodgings. 

[After  argument :] 


[  556  ]       Best,  Ch.  J.  : 

This  was  an  action  to  recover  the  price  of  household  furniture 
provided  by  the  plaintiff  for  Lady  Harriet  de  Blaquiere,  the  wife 
of  the  defendant.  A  verdict  was  found  for  the  plaintiff,  upon 
which  a  motion  has  been  made  to  set  it  aside  and  enter  a  nonsuit 
instead  on  two  grounds :  first,  that  a  decree  of  the  ecclesiastical 
court,  assigning  alimony  to  Lady  Harriet,  is  an  answer  to  the 
action ;  and,  secondly,  that  the  articles  supplied  were  not  neces- 
sary for  a  person  in  her  situation. 
[  557  ]  The  jury  found  that  the  defendant  had  stricken  his  wife,  and 

turned  her  out  of  doors. 

If  a  man  turns  his  wife  out  of  doors,  it  has  been  said  by  Judge 
after  Judge,  that  he  sends  her  forth  with  an  implied  credit  for 
necessaries.  This  is  the  general  law,  and  the  defendant  is  liable 
under  it,  unless  the  obligation  cast  on  him  by  turning  his  wife 
out  be  discharged  by  something  subsequent,  t  It  has  been 
asserted  that  the  decree  for  alimony  is  a  discharge ;  but  no 
decision  has  been  cited  which  can  be  said  to  establish  that 
proposition.  In  Manhy  v.  Scott, I  though  some  of  the  opinions 
of  some  of  the  Judges  seemed  favourable  to  such  a  position,  the 
point  decided  was  far  different.  That  was  a  case  in  which 
necessaries  had  been  furnished  to  a  woman  who  had  eloped  from 
her  husband — I  infer  criminally,  because  the  word  "  eloped  "  is 
never  used  in  any  other  sense :  her  husband  refused  to  receive 
her  again,  and  the  Judges  held  he  was  not  liable  for  neces- 
saries. That  case  has  been  recognised  in  subsequent  decisions ; 
and  it  was  again  laid  down  in  Govier  v.  Hancock,^  that  the 
husband  is  not  liable  where  the  wife  deserts  him  criminally. 
Undoubtedly,  in  Manby  v.  Scott,  some  of  the  Judges  say  that  the 
wife  should  apply  to  the  Ecclesiastical  Court ;  but  that  such  is  her 


t  The  above  passage  is  cited  in  the 
judgment  of  the  Court  delivered  by 
Cave,  J.  in  Wilson  v.  Glossop  (1887) 


19Q.B.D.  379,381,  56  L.  J.Q.B.435. 
X  1  Lev.  4  ;  1  Mod.  124 ;  1  Sid.  109. 
§  3  R.  R.  271  (6  T.  R.  603). 
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only  resource  is  contradicted  by  all  the  practice  of  Westminster        Hunt 
Hall ;  for  if  it  were  so,  none  of  the  actions  which  have  been  d'e 

brought  by  tradesmen  for  necessaries  furnished  to  the  wife  could    Bla<Juiebe- 
have  been  sustained. 

Although  we  entertain  great  respect  for  the  opinions  of  Chief 
Justice  Hale,  the  answer  given  by  Mr.  Justice  Twisden  is 
conclusive — "  Is  the  wife  to  starve  ?"  and  it  is  not  necessary  in 
such  a  case  to  imply  agency  on  the  part  of  the  wife  :  the  husband 
is  at  all  events  liable  :  this  we  might  lay  down  on  principle,  even 
if  there  *were  no  decision  on  the  point.  But  Nurse  v.  Crai$\  is  [  *558  ] 
an  express  authority  :  and  the  opinion  of  the  three  Judges  in 
that  case  is  confirmed  by  Gibbs,  Ch.  J.  and  the  rest  of  the  Court 
in  Burrett  v.  Booty. \  But  it  has  been  argued  that  by  taking  the 
decree  in  the  Ecclesiastical  Court,  the  wife  makes  her  election : 
and  so  she  does  where  she  accepts  a  provision  for  a  separate 
maintenance,  as  in  Nurse  v.  Craig.  But  it  is  not  the  decree  or 
the  deed  that  discharges  the  husband,  but  the  observance  of  it. 
There  never  was  a  case  in  which  such  an  argument  could  be 
adduced  with  less  plausibility  than  in  the  present.  It  has  been 
said,  indeed,  the  husband  is  only  liable  when  shewn  to  be 
contumacious ;  but  if  he  be  ordered  to  pay  alimony  on  a  parti- 
cular day,  he  is  contumacious  as  soon  as  he  omits  to  pay  at  the 
appointed  time.  The  Ecclesiastical  Court  orders  the  defendant 
in  1820  to  pay  his  wife  880Z.  a  year  (only  801.  a  year  beyond  her 
own  fortune),  and  in  1829  he  had  paid  altogether  no  more  than 
695Z.  As  to  the  writ  de  estoveriis  habendis,  the  wife's  being 
entitled  to  that  does  not  carry  the  matter  further  than  her  right 
to  sue  in  the  ecclesiastical  court.  The  tradesman  has  still  his 
action,  for  he  cannot  compel  her  to  sue.  I  am  therefore  of 
opinion,  that  the  defendant  is  not  discharged  from  his  liability. 
Whether  the  articles  furnished  by  the  plaintiff  were  necessaries, 
was  a  question  for  the  jury.  I  put  it  to  them  whether,  with  an 
income  of  880/.  a  year,  it  was  fit  that  the  defendant's  wife,  the 
daughter  of  a  marquis,  should  hire  a  house,  or  whether  she  was 
bound  to  live  in  furnished  lodgings.  They  thought  it  not  proper 
that  a  person  in  her  station  should  be  compelled  to  live  in 
lodgings,  and  I  am  satisfied  with  their  verdict. 


t  9  R.  R.  625  (2  Bos.  &  P.  N.  R   148). 


t  8  Taunt.  343. 
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[  '559  ] 


[  *5f>0  ] 


Park,  J. : 

I  concur  in  the  opinion  which  has  been  given.  The  question 
is,  whether  a  deed  of  separate  maintenance,  or  a  decree  for 
alimony,  will  discharge  *a  husband  from  liability,  when  the  sum 
secured  by  the  deed  or  decree  is  not  paid  ?  and  I  am  of  opinion 
it  will  not.  The  defendant  forced  his  wife  from  his  house,  with 
circumstances  of  cruelty  ;  he  was  divorced  from  her  for  adultery 
committed  by  himself  ;  and  he  has  complied  very  little  with  the 
decree  for  alimony.  But  he  is  bound  to  provide  for  his  wife ; 
and  all  the  cases  shew  that  the  alimony  must  not  only  be  secured 
but  paid.  In  this  the  text  writers  all  concur.  Bacon's  Abridge- 
ment! contains  the  whole  of  the  judgment  of  Hale,  Ch.  J.  in 
Manly  v.  Scott,  and  the  summary  which  the  learned  compiler 
extracts  from  it  as  follows  : 

"It  is  clear  that  a  husband  is  obliged  to  maintain  his  wife,  and 
may  by  law  be  compelled  to  find  her  necessaries,  as  meat,  drink, 
clothes,  physic,  &c.  suitable  to  the  husband's  degree,  estate,  or 
circumstances.  It  seems  also  settled,  that  the  wife  is  not  to  be 
her  own  carver,  and  that  she  hath  not  an  absolute  power  of 
binding  the  husband  by  any  contract  of  hers,  though  for  neces- 
saries, without  his  assent  precedent  or  subsequent.  The  law, 
therefore,  in  these  cases,  as  it  seems  established  by  usage  and 
practice,  is  to  leave  it  to  the  jury  to  find  whether  the  husband 
consented  or  not ;  and  though  no  express  consent  or  agreement 
of  his  be  proved,  yet  if  it  appears  that  she  cohabited  with  her 
husband,  and  bought  necessaries  for  herself,  children,  or  family, 
the  husband  shall  be  chargeable,  and  the  jury  may  find,  on  their 
oaths,  that  they  came  to  the  husband's  use,  he  being  by  law 
obliged  to  provide  for  them :  also,  if  she  cohabits  with  her  husband, 
and  is  ever  so  lewd,  he  shall  be  liable  for  her  necessaries,  for  he 
took  her  for  better  for  worse ;  so  if  he  runs  away  from  her,  or 
turns  her  away,  or  forces  her  by  cruelty  or  ill  usage  to  go  away 
from  him :  but  if  he  allows  her  a  separate  maintenance,  or 
prohibits  particular  ^persons  from  trusting  her,  he  shall  not  be 
liable  during  the  time  that  he  pays  such  separate  maintenance, 
not  for  necessaries  taken  up  of  those  persons  particularly  pro- 
hibited ;  for  in  these  cases  no  consent,  but  rather  the  contrary,. 
t  Bac.  Abr.  Baron  and  Feme,  488. 
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appears  :  but  a  general  warning  or  notice  in  the  Gazette,  or  other 
newspaper,  not  to  trust  her,  is  not  a  sufficient  prohibition ;  also 
the  jury  are  to  determine  as  to  the  wife's  necessity,  the  husband's 
degree  and  circumstances,  and  the  value  of  the  things  sold  and 
delivered,  and  give  a  verdict  and  assess  damages  accordingly." 

I  do  not  feel  it  necessary  to  differ  from  the  decision  in  Manby 
v.  Scott.  There  the  wife  eloped,  lived  away  several  years,  and 
the  husband  refused  to  receive  her  again  ;  and  Hyde,  J.  refers  to 
the  case  of  the  Prodigal  Son ;  so  that  it  is  clear  the  wife  had 
been  living  improperly.  In  Nurse  v.  Craig,  it  is  true,  the  Judges 
did  not  all  agree ;  but  the  opinion  of  Heath,  J.  is  the  more 
important,  as  he  had  originally  thought  differently ;  and 
Chambre,  J.  puts  the  case  expressly  on  the  ground  that  the 
separate  maintenance  had  not  been  paid.  He  says,  "  If  reason, 
justice,  or  humanity  ought  to  govern  in  the  present  case,  I  think 
it  my  duty  to  consent  to  the  allowance  of  this  action,  since  all 
the  reasons  upon  which  exceptions  to  this  kind  of  action  have 
been  founded,  totally  fail  in  the  present  instance." 

No  distinction  can  be  drawn  between  maintenance  under  a 
separation  deed,  and  maintenance  by  virtue  of  a  decree  for 
alimony.  It  has  been  urged,  indeed,  that  the  wife  should  enforce 
the  decree  of  the  ecclesiastical  court ;  but,  in  order  to  do  that, 
she  must  first  obtain  money,  and  it  would  be  difficult  to  execute 
a  writ  dc  excommunicato  capiendo  while  the  husband  is  in  a  foreign 
country.  Nurse  v.  Craig,  therefore,  is  a  much  stronger  case 
than  the  present,  because  the  trustee  might  have  sued  for  the 
allowance.  Perhaps  a  jury  *would  not  be  permitted  to  say, 
whether  or  not  the  allowance  was  sufficient ;  but  whether  or  not 
articles  supplied  are  necessary,  is  a  question  within  their  province. 
Keegan  v.  Smithy  has  no  bearing  on  the  subject  of  discussion ; 
for  the  wife  must  starve  unless  we  decide  in  favour  of  the  plaintiff. 
No  answer  has  been  given  to  Ozard  v.  Darnford,i  where  Lord 
Mansfield  expressly  draws  the  distinction  between  an  allowance 
agreed  for  and  an  allowance  paid.  In  his  charge  to  the  jury  in 
that  case,  he  laid  it  down,  as  clear  and  decided  law,  "  That  when 
husband  and  wife  live  together,  the  husband  is  liable  for  all  such 
necessaries  wherewith  the  wife  may  have  been  furnished;  but 


Hunt 
r. 

De 
Blaquiebe. 


[  '561  ] 


t  29  R.  R.  273  (5  B.  &  C.  375). 
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Hunt  that  what  are  or  are  not  necessaries  must  depend  on  the  rank 
d'e  and  situation  of  the  husband :  that  where  they  live  separate,  the 
Blaquiebe.  pQpgQn  wh0  gives  credit  to  the  wife  is  to  be  considered  as  standing 
in  her  place,  inasmuch  as  the  husband  is  bound  to  maintain  her ; 
and  the  spiritual  court,  or  court  of  equity,  will  compel  him  to 
grant  her  an  adequate  alimony.  But  if  she  elope  from  her 
husband,  and  live  in  adultery — or  if,  upon  separation,  the  husband 
agrees  to  make  her  a  sufficient  allowance,  and  pays  it — in  either 
of  those  cases  the  husband  is  not  liable ;  because  in  the  former 
case  she  forfeits  all  title  to  alimony,  and,  in  the  latter,  has  no 
further  demands  on  her  husband.  And  as  in  all  cases  the 
creditor  is  to  be  considered  as  standing  in  the  wife's  place,  it 
imports  him,  when  the  wife  lives  apart  from  her  husband,  to 
make  strict  enquiry  as  to  the  terms  of  separation ;  for,  in  such 
cases,  he  must  trust  her  at  his  peril." 

In  a  similar  case  of  Turner  v.  Winter,  t  his  Lordship  nonsuited 
the  plaintiff,  because,  on  separation,  the  defendant  had  agreed  to 
make  an  allowance  to  his  wife  and  had  regularly  paid  it,  not- 
[  *662  ]  withstanding  the  plaintiff  *had  no  notice  of  the  transaction.  But 
the  allowance  must  be  sufficient,  according  to  the  degree  and 
circumstances  of  the  husband ;  and  the  adequacy  of  the  allowance 
is  a  question  of  fact  for  the  jury  :  Hodgkinson  v.  Fletcher,  i 

Burrouoh,  J. : 

Tradesmen  must  look  to  the  circumstances  of  the  wife,  and  of 
her  separation  from  her  husband.  If  the  husband  turns  her  out 
of  doors,  he  is  liable  for  necessaries ;  if  she  elopes,  she  can  claim 
neither  maintenance  nor  dower.  Here  there  is  no  imputation 
on  the  wife :  the  husband  beats  and  turns  her  out  of  doors,  and 
all  the  wrong  is  on  his  side :  he  is  ordered  to  pay  alimony,  and 
now  attempts  to  avail  himself  of  his  own  wrong,  and  because  he 
omits  to  pay  the  alimony,  refuses  to  pay  the  tradesman.  To 
permit  him  to  act  in  such  a  way  would  be  contrary  to  all  prin- 
ciple. The  writ  de  estoveriis  habendis  is  only  in  lieu  of  alimony, 
and  does  not  affect  the  right  of  the  tradesman  to  sue, — or  all  the 
practice  of  Westminster  Hall  is  wrong.  The  husband  is  not 
discharged  unless  he  pay  the  alimony  or  separate  maintenance ; 
t  1  R.  R.  311  (1  T.  R.  602).  %  15  R.  R.  725  (4  Camp.  70). 
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and  there  is  no  difference  whether  the  provision  be  by  deed  or        Hunt 
decree.     As  to  the  objection  that  the  articles  supplied  were  not  d'b 

necessaries,  the  defendant's  wife  must  have  a  house  to  live  in,    Bla<*uiebb- 
and  if  so,  could  not  dispense  with  tables  and  chairs.     It  was 
incumbent  on  the  defendant  to  shew  that  he  had  paid  the  alimony, 
and  not  on  the  plaintiff  to  shew  that  it  was  unpaid. 

Gaselee,  J. : 

There  is  no  case  in  which  the  wife  has  been  precluded  from 
obtaining  credit  for  necessaries,  where  the  husband  has  turned 
her  out  of  doors,  or  has  so  conducted  himself  that  a  decent 
woman  could  not  remain  with  him.  On  the  contrary,  in  Ozard 
v.  Damfordy  *Lord  Mansfield  says,  "In  all  cases  the  creditor  [  *563  ] 
is  to  be  considered  as  standing  in  the  wife's  place.  It  imports 
him-,  when  the  wife  lives  apart  from  her  husband,  to  make  strict 
enquiry  as  to  the  terms  of  separation ;  for  in  such  cases  he 
must  trust  her  at  his  peril." 

In  deciding  thus,  we  shall  not,  as  it  has  been  argued,  go  beyond 
the  decision  in  Nurse  v.  Craig,  because  if  the  objection  to  the 
form  of  action  kl  that  case  had  prevailed,  I  should  still  say  that 
an  action  would  lie. 

The  rule  for  a  nonsuit  must  be 

Disclwrged. 


744  [r.b. 
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1828.  DOE  on  the   demise   of   SAMUEL   FUTTEE   v. 

Ju—  RANDALL. 

[  20  J  (2  Moore  &  Payne,  20—27 ;  8.  0.  6  L.  J,  C.  P.  196.) 

In  a  question  of  pedigree,  declarations  of  a  party  connected  by 
marriage  are  receivable  in  evidence.  Therefore,  in  an  action  of  eject- 
ment, declarations  by  a  woman,  that  her  first  husband  used  to  say  that 
the  estate  would  go  to  J.  F.,  and,  after  his  death,  to  his  heir  (under 
whom  the  lessor  of  the  plaintiff  claimed),  were  held  to  be  admissible  in 
evidence  to  shew  the  relationship  and  affinity  of  J.  F.  to  the  lessor  of 
the  plaintiff. 

This  was  an  action  of  ejectment.  At  the  trial  before  Lord 
Chief  Baron  Alexander,  at  the  last  Summer  Assizes  at  Norwich, 
the  lessor  of  the  plaintiff  claimed  as  cousin  and  heir-at-law  of  one 
John  Futter,  who  was  seised,  and  in  possession,  of  the  premises 
sought  to  be  recovered  by  this  action,  and  who  died  so  seised  in 
1769.  It  appeared,  by  the  plaintiff's  pedigree,  that  John  Futter, 
the  ancestor,  left  a  son  James,  who  had  issue  a  son  James,  whose 
eldest  son  was  Samuel,  under  whom  the  lessor  of  the  plaintiff 
claimed.  The  defendant  was  in  possession  under  the  person  last 
seised,  who  claimed  under  Richard,  the  brother  of  John  Futter. 

For  the  lessor  of  the  plaintiff,  a  witness  stated  that  he  remem- 
bered John  Futter,  who  was  a  wholesale  tailor ;  that  he  left  a 
widow,  who  married  a  person  named  Edwards,  twenty-eight  days 
after  her  first  husband's  death  ;  that  she  died  twenty-eight  years 
since  ;  and  that  he,  Edwards,  was  buried  about  fifty-eight  years 
ago.  Another  witness  (James  Chapman),  aged  eighty- two,  son 
of  Ann  Futter  by  Chapman,  said,  that  he  had  heard  his  uncle 
James  talk  of  the  father  of  John ;  that  he  knew  John,  but  did 
not  know  where  he  lived ;  that  his  uncle  James  lived  at  St.  Faith's, 
and  that  he  had  heard  him  speak  of  a  cousin,  but  did  not  recol- 
lect his  christian  or  surname,  nor  where  he  lived ;  that  he  had 
[  *21  ]  heard  James  Futter,  his  uncle,  say  that  James  *Futter  of  Vintry 
was  the  cousin  of  John,  who  had  the  estate  at  Cawston ;  that 
James  Futter  of  Cawston  was  the  son  of  witness's  uncle ;  that 
James  of  Vintry  had  two  sons,  Samuel  and  James ;  that  Samuel 
had  been  dead  some  time,  but  that  witness  did  not  know  what 
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children  he  had.    A  third  witness  (Elizabeth  Cooper)  said  that     Doe  dem. 

FUTTER 

she  knew  Mrs.   Edwards;  that   her  first  husband   was   John  n 

Futter  ;  that  she  said  that  James  Futter  wis  to  have  the  estate ;     Randall- 

that  John,  her  husband,  used  to  say,  that  the  estate  would  go  to 

James  Futter,  and,  after  his  death,  to  his  heir;  that  Mrs.  Edwards 

also  said  that  her  first  husband  told  her  on  his  death-bed  that 

the  estate  would  go  into  the  family  of  the  Futters,  and  that  it 

was  Futter  of  Vintry  who  was  to  succeed.     Two  other  witnesses 

swore  that  they  knew  James  Futter  of  Vintry,  and  had  often 

heard  him  say  that  he  was  cousin  to  John  Futter  of  Cawston, 

the  wholesale  tailor,  who  had  the  estate ;  and   that,  after   the 

decease  of  Mrs.  Edwards,  the  estate  would  come  to  him;  that 

James  of  Vintry  left  two  sons.  Samuel  and  James  ;  that  Samuel 

was  the  eldest,  and  died,  leaving  a  son  named  Samuel,  who  was 

married.     The  jury  found  a  verdict  for  the  plaintiff. 

Wilde,  Serjt.  in  the  last  Michaelmas  Term,  obtained  a  rule 
nisi  that  this  verdict  might  be  set  aside  and  a  new  trial  granted, 
on  the  grounds,  first,  that  the  verdict  was  not  warranted  by  the 
evidence,  as  it  was  not  shewn  that  James  Futter,  under  whom 
the  lessor  of  the  plaintiff  claimed,  was  descended  from  or  related 
to  John  Futter,  the  ancestor;  secondly,  that  the  declarations 
stated  by  the  witnesses,  Chapman  and  Cooper,  to  have  been  made 
by  James  and  John  Futter,  and  particularly  by  the  latter,  ought 
not  to  have  been  received  in  evidence.  Chapman's  testimony 
only  went  to  prove  that  he  had  heard  his  uncle  James  talk  of  the 
father  of  John ;  but  not  that  James  was  descended  from  him. 
For  aught  that  appeared  to  the  contrary,  he  might  have  belonged 
to  another  family  of  *the  name  of  Futter.  In  the  case  of  the  [  *22  ] 
Berkeley  Peerage,  +  Lord  Eldon,  after  referring  to  the  case  of  the 
Banbury  Peerage, \  said,§  that  in  that  case,  as  the  depositions 
under  the  bill  to  perpetuate  testimony  contained  many  statements 
with  regard  to  pedigree,  a  question  was  put  to  the  Judges, 
whether,  if  they  could  not  be  received  as  depositions,  they  could 
be  received  as  declarations.  The  Judges  thought  that,  at  all 
events,  the  depositions  could  not  be  received  as  declarations, 

t  14  E.  E.  782  (4  Camp.  401).  §  14    E.   E.   801    (4    Camp.   419; 

\  24  E.  E.  159.  Starkie  on  Evidence,  vol.  3,  p.  1112). 
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Dob  dem.      unless  the  individuals  whose  declarations  were  supposed  to  be 
fm  incorporated    in   the   depositions,   were  aliunde   proved   to    be 

Randall.     reiatiVes ;  and  that  there  was  no  such  evidence. 

The  only  material  witness  was  Mrs.  Cooper ;  and  what  Mrs. 
Edwards  told  her,  as  to  what  her  first  husband,  John  F utter, 
used  to  say,  ought  not  to  have  been  received ;  or,  at  all  events, 
his  declarations  were  not  sufficient  to  shew  that  James,  under 
whom  the  plaintiff  claimed,  was  the  descendant  or  heir-at-law  of 
the  above-named  John  Futter. 

Storks,  Serjt.  now  shewed  cause : 

The  plaintiff  made  out  a  sufficient  title  to  prove  his  pedigree, 
and  to  maintain  this  action ;  and  the  Lord  Chief  Baron  has  not 
expressed  any  dissatisfaction  with  the  verdict.  The  defendant 
claimed  as  a  branch  of  the  same  family  of  the  Futters  under 
whom  the  lessor  of  the  plaintiff  claimed  to  be  entitled,  viz.  the 
brother  of  John  ;  and  the  testimony  of  the  witness  Chapman, 
coupled  with  that  of  Mrs.  Cooper,  is  decisive  to  shew  that  James 
Futter  was  heir-at-law  of  John,  the  original  purchaser.  Although 
Chapman  might  have  given  his  testimony  in  a  confused  manner, 
from  age  or  infirmity,  yet  he  was  corroborated  by  others,  and  the 
whole  of  the  evidence  was  left  to  the  jury.  The  declarations  of 
[  *25  ]  John  Futter,  that  James  and  his  heir  would  have  *the  estate, 
were  conclusive  of  the  question ;  and,  although  it  has  been  said 
that  such  declarations  ought  not  to  have  been  received,  yet  in 
Voicles  v.  Young ,t  hearsay  evidence  of  declarations,  made  by  a 
deceased  husband,  as  to  the  legitimacy  of  his  wife,  were  held 
admissible  in  evidence,  although  he  was  not  related  to  her  by 
blood  ;  on  the  ground,  that  a  husband  must  be  supposed  to  have 
more  intimate  knowledge  on  that  subject  than  a  distant  relation. 
That  principle  has  never  been  shaken,  and  the  present  case  must 
be  governed  by  it.  The  declarations  of  John  Futter  were  only  used 
to  shew  the  identity  of  James,  and  that  he  was  descended  from  him. 

Wilde,  Serjt.  in  support  of  his  rule : 

The  defendant  claims  as  heir-at-law  of  the  person  last  seised 
of  the  estate  in  question,  who  was  descended  from  Richard  Futter, 

t  9  R.  R.  154  (13  Ves.  140). 
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the  brother  of  John.    Although  the  plaintiff's  witnesses  said  that     Doe  dem. 

FlITTER 

they  had  heard  that  James  Futter  was  the  cousin  of  John,  yet  ,.. 

neither  of  them  proved  that  he  was  a  relation  of  the  present  RANDALL* 
claimant,  or  that  he  was  of  the  same  family.  James  might  have 
been  a  relative,  but  it  does  not  follow  that  he  was  heir-at-law ; 
and  though  the  declarations  made  by  Mrs.  Edwards  to  Elizabeth 
Cooper,  that  James  Futter  was  to  have  the  estate,  might  be 
evidence,  yet  those  of  her  husband  certainly  ought  not  to  have 
been  received ;  and  she  did  not  prove  that  her  husband  had  said 
that  James  was  the  heir  of  John,  but  only  that  a  James  Futter 
was  to  have  the  estate.  On  the  whole,  therefore,  there  was  not 
sufficient  evidence  to  go  to  the  jury  to  establish  the  plaintiff's  claim 
as  heir-at-law  of  John  Futter,  the  original  purchaser  of  the  estate. 

Best,  Ch.  J. : 

This  is  an  application  for  a  new  trial,  and  we  are  bound  to 
suppose  that  every  objection  *and  observation  as  to  the  admissi-  [  *24  ] 
bility  or  effect  of  the  evidence  tendered  for  the  plaintiff  at  the 
former  trial  was  made  by  the  counsel  for  the  defendant,  and 
attended  to  by  the  Judge,  and  that  the  whole  of  the  plaintiff's 
evidence  was  left  to  the  jury ;  and  it  appears  to  me  that  they 
have  drawn  a  right  conclusion.  They  were  satisfied  that  the 
family  of  the  Futters,  under  whom  both  parties  claimed,  was  one 
and  the  same  family,  and  the  plaintiff  was  entitled  to  shew  that 
James  was  a  member  of  that  family.  If  not,  it  is  quite  clear  that 
the  declarations  now  objected  to  could  not  have  been  received  in 
evidence.  They  were  admitted,  not  for  the  mere  purpose  of 
shewing  that  he  was  connected  with  the  family,  but  that  he  was 
a  member  of  it.  If,  however,  there  were  no  other  evidence  than 
the  declarations  of  John,  to  shew  that  James  was  a  member  of 
the  family,  they  could  not  have  been  received,  as  that  would  be 
carrying  the  rule  as  to  the  admissibility  of  hearsay  evidence 
further  than  has  been  ever  yet  done,  viz.  to  allow  a  party  to 
claim  an  alliance  with  a  family  by  the  bare  assertion  of  it.  But 
it  appears  to  me  that  there  was  other  satisfactory  evidence  in  this 
case  to  shew  that  James  of  Vintry  was  a  member  of  the  Futter 
family ;  and  there  was  no  evidence  to  shew  that  there  were  two 
families  of  that  name ;  and,  even  in  the  defendant's  pedigree,  the 
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Doe  dem.     name  of  James  Fatter  is  introduced  as  being  descended  from 
,..  John.     Laying  that  aside,  however,  it  is  necessary  to  look  at  the 

Randall,  testimony  of  Mrs.  Cooper :  she  said  that  she  knew  Mrs.  Edwards, 
whose  first  husband  was  John  Fatter,  under  whom  the  lessor  of 
the  plaintiff  claimed ;  that  she  (Mrs.  Edwards)  said  that  James 
Futter  was  to  have  the  estate,  and  that  John  Futter,  her  husband, 
used  to  say  that  the  estate  would  go  to  James  Futter,  and,  after 
his  death,  to  his  heir.  That  was  evidence  to  shew  that  James 
was  a  relation  ;  and,  putting  out  of  the  question  what  John  said 
as  to  the  estate  descending  to  the  heir  of  James,  still  his  declara- 
tions, as  to  the  latter  being  related  to  the  family,  were  admissible 
[  *25  ]  *and  properly  received.  So,  the  witness  Chapman,  although  he 
was  eighty-two  years  of  age,  might  have  had  his  recollection 
called  to  certain  facts  with  respect  to  James  Futter ;  for  a  person 
at  an  advanced  age  frequently  remembers  circumstances  which 
passed  in  his  early  days,  although  he  may  have  but  a  faint  or 
imperfect  recollection  of  more  recent  occurrences.  He  said  that 
James  Futter  of  Cawston  was  a  relation  of  the  family,  viz.  the 
son  of  his,  the  witness's,  uncle.  It  must  be  admitted,  after  the 
case  of  Vowles  v.  Young,  that  the  declarations  of  a  party  con- 
nected by  marriage  are  receivable  in  evidence.  Consanguinity, 
or  affinity  by  blood,  therefore,  is  not  necessary,  and  for  this 
obvious  reason,  that  a  party  by  marriage  is  more  likely  to  be 
informed  of  the  state  of  the  family  of  which  he  is  become  a 
member,  than  a  relation  who  is  only  distantly  connected  by  blood ; 
as,  by  frequent  conversation,  the  former  may  hear  the  particulars 
and  characters  of  branches  of  the  family  long  since  dead :  and,  if 
such  a  party,  on  cross-examination,  were  questioned  as  to  declara- 
tions made  by  a  person  deceased,  although  he  did  not  hear  them 
himself,  it  would  be  sufficient  for  him  to  state  that  he  had  heard 
his  relations  say  that  the  deceased  declared  who  and  what  his 
cousins  or  other  relatives  were.  Although  hearsay  evidence  is 
only  admissible  on  questions  of  pedigree  or  prescription,  yet  it  is 
absolutely  necessary  in  such  cases,  as  the  facts  cannot  be  proved 
by  living  witnesses  in  the  ordinary  manner.  Still,  the  declara- 
tions of  deceased  parties  must  be  taken  with  all  their  imperfections ; 
and,  if  they  appear  to  have  been  made  honestly  and  fairly,  they 
are  receivable.     If,  however,  they  are  made  post  litem  motam  they 
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are  not  admissible,  as  the  party  making  them  must  be  presumed     Doe  dem. 

FUTTER 

to  have  an  interest,  and  not  to  have  expressed  an  unprejudiced  r. 

or  unbiassed  opinion.  Here,  however,  I  am  of  opinion  that  the  Randall- 
testimony  of  Mrs.  Cooper,  as  to  the  declarations  made  by  John 
Futter,  the  first  husband  of  Mrs.  Edwards,  that  James  *Futter  [  *26  ] 
was  to  have  the  estate,  was  admissible  to  shew  his  relationship 
to  the  family,  and  lets  in  the  account  given  of  that  person  by 
Chapman,  one  of  the  other  witnesses.  Considering,  therefore, 
that  this  evidence  was  admissible,  and  coupling  it  with  the  other 
testimony  in  the  cause,  I  am  of  opinion  that  the  plaintiff's 
pedigree  was  satisfactorily  proved,  and,  consequently,  that  the 
jury  were  fully  warranted  in  finding  a  verdict  for  him. 

Burrough,  J. :  t 

It  does  not  appear  from  the  report,  that  any  objection  was 
taken  to  the  competency  of  either  of  the  witnesses  tendered  for 
the  plaintiff.  I  was  one  of  the  counsel  in  the  case  of  Voivles  v. 
Young,  which  appears  to  me  to  be  in  point.  There,  one  Thomas 
Roberts  said,  that  he  had  heard  Samuel  Noble,  the  husband  of 
Mary  Noble,  say  that  she  was  illegitimate ;  and  it  was  held,  that 
the  declarations  of  Noble  were  admissible ;  and  the  Lord  Chancellor 
(Erskinb)  said :  J  "  Upon  questions  of  pedigree,  inscriptions  upon 
tomb-stones,  and  engravings  upon  rings  are  admitted.  "§  "  The 
law  resorts  to  hearsay  of  relations,  upon  the  principle  of  interest 
in  the  person  from  whom  the  descent  is  to  be  made  out ;  and  it 
is  not  necessary  that  evidence  of  consanguinity  should  have  the 
correctness  required  as  to  other  facts.  If  a  person  says  another 
is  his  relation  or  next  of  kin,  it  is  not  necessary  to  state  how  the 
consanguinity  exists.  It  is  sufficient  that  he  says  A.  is  his  rela- 
tion, without  stating  the  particular  degree ;  which,  perhaps,  he 
could  not  tell,  if  asked.  But  it  is  evidence,  from  the  interest  of 
that  person  in  knowing  the  connections  of  the  family."  As,  there- 
fore, in  this  case,  the  declarations  of  John  Futter,  that  James  was 
to  have  the  estate,  were  corroborated  and  confirmed  by  the 
testimony  of  Chapman,  I  am  of  opinion  that  there  is  no  ground 
to  disturb  this  verdict. 

t  Park,  J.  was  at  Chambers.  §  9  R.  R.  160  (13  Ves.  147). 

X  9  R.  R.  158  (13  Ves.  144). 
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Doe  dem.      Gaselee,  J. : 

F UTTER 

♦*•  I  was  at  first  inclined  to  think  that  the  objections  raised  by  my 

/27  -,        brother  Wilde  were  well  founded ;  but  in  Doe  d.  Northey  v.  Harvey  A 

the  declarations  of  the  late  husband  of  one  of  the  family  were  held 

to  be  admissible  in  order  to  prove  a  pedigree,  although  he  was  not 

otherwise  related  to  the  family  ;  Mr.  Justice  Littledale  thinking, 

that,  for  the  purpose  for  which  the  declarations  by  the  husband 

were  offered,  he  must  be  considered  as  one  of  the  family.     That 

case  appears  to  me  to  be  in  point  to  shew  that  no  improper 

evidence  was  received  at  the  trial  of  this  cause,  and  that  the  jury 

were  warranted  in  finding  a  verdict  for  the  plaintiff.     This  rule, 

therefore,  must  be 

Discharged. 


C.   P.   MICHAELMAS   TERM. 


1828. 

,v,ir.28.  UNTHANK,  Ex  parte.:}: 

r  j-jj  -j  (2  Moore  &  Payne,  453 — 456.) 

A  gentleman  who  had  taken  the  degree  of  Bachelor  of  Arts  at  Cam- 
bridge, articled  himself  to  an  attorney  for  three  years,  but  served  only 
two  months  and  abandoned  the  contract.  After  the  expiration  of  the 
three  years  mentioned  in  the  original  articles,  he  was  assigned  to  another 
attorney,  with  whom  he  served  two  years  and  ten  months :  Held,  that, 
as  the  original  articles  had  expired  previously  to  the  assignment,  the 
service  under  the  assignment  was  not  a  service  within  the  terms  of  the 
statute  1  &  2  Geo.  IV.  c.  48,  s.  l.§ 

Wilde,  Sergt.  on  a  former  day  in  this  Term,  moved  that  the 
applicant  might  be  admitted  and  enrolled  an  attorney  of  this 
Court,  on  the  following  affidavit : 

"  John  Unthank,  of  North  Walsham,  in  the  county  of  Norfolk, 

gentleman,  maketh  oath,  and  saith,  that  he  took  the  degree  of 

Bachelor  of  Arts  in  the  University  of  Cambridge,  in  the  year 

[  •454  ]       1822,  in  order  to  enable  him  to  take  advantage  *of  an  Act  then 

lately  passed,  intituled,  'An  Act  to  amend  the  several  Acts  for 

t  27  R.  R.  751  (Ry.  &  Mood.  297).      L.  J.  C.  P.  172,  175.— R.  C. 
t  Cited  by  Grove,  J.  in  Ford  v.  §  See  now  23  &  24  Vict.  c.  127, 

Drew  (1879)  5  C.  1\  D.  59,  62,  49      s.  2.— R.  C. 
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the  regulation  of  attornies  and  solicitors ; '  t  that  he  was,  by  a 
contract  in  writing,  dated  on  or  about  the  6th  February,  1828, 
bound  to  William  Day,  of  the  city  of  Norwich,  gentleman,  to 
serve  him  in  his  practice  of  an  attorney  and  solicitor  for  the 
term  of  three  years  thence  next  ensuing ;  that  he  continued  with, 
and  was  employed  by,  the  said  William  Day  as  his  clerk,  under 
such  contract,  until  the  20th  April  following,  when  the  deponent 
quitted  the  service  of  the  said  William  Day ;  that,  at  the  time  of 
the  deponent's  entering  into  the  said  contract,  he  really  and 
bond  fide  intended  to  continue  the  * service  as  such  clerk  for  the 
said  term  of  three  years,  in  order  to  qualify  himself  to  be  admitted 
an  attorney  of  one  of  his  Majesty's  Courts  at  Westminster ;  that, 
subsequently  to  his  entering  into  such  contract,  circumstances 
arose  which  compelled  him  to  abandon  his  service  under  the 
same  contract ;  and  that  such  circumstances  continued  to  operate 
until  a  short  time  before  the  month  of  July,  1825,  when  the 
deponent  was  assigned  to  William  Unthank,  of  the  city  of 
Norwich,  gentleman,  to  serve  him  as  his  clerk  in  the  practice  of 


Ex  parte 
Unthank. 


t  1  &  2  Geo.  IV.  c.  48,|  the  first 
section  of  which  (as  amended  by  the 
statute  3  Geo.  IV.  c.  16})  enacts, 
that,  "  in  case  any  person  who  shall 
have  taken  the  degree  of  Bachelor  of 
Arts,  or  Bachelor  of  Law,  either  in 
the  University  of  Oxford  or  Cam- 
bridge, or  in  the  University  of 
Dublin,  shall,  at  any  time  after  he 
shall  have  taken  such  degree,  be 
bound  by  contract  in  writing  to  serve 
as  a  clerk,  for  and  during  the  space 
of  three  years,  to  an  attorney  or 
solicitor,  &c,  in  some  or  one  of  the 
■courts  of  law  or  equity  in  the  therein 
recited  Acts  of  the  second,  seventh, 
and  twenty-second  years  of  the  reign 
of  King  George  the  Second  men- 
tioned ;  and  during  the  said  term  of 
three  years  shall  continue  in  such 
service,  and  during  the  whole  term 
of  such  three  years'  service  shall 
continue  and  be  actually  employed 
"by  such  attorney  or  solicitor,  or  his 
agent  or  agents,  in  the  proper  busi- 
ness, practice,  or  employment  of  an 
attorney  or  solicitor ;  and  shall  also 


cause  an  affidavit  of  himself,  or  of 
such  attorney  or  solicitor  to  whom 
he  was  bound  as  aforesaid,  to  be 
duly  made  and  filed,  that  he  hath 
actually  and  really  so  served  and 
been  employed,  during  the  said  whole 
term  of  three  years,  in  like  manner 
as  is  required  by  the  said  recited 
Acts  with  respect  to  persons  thereby 
required  to  serve  for  the  term  of  five 
years,  shall  and  may  be  qualified  to 
be  sworn,  and  to  be  admitted  and 
enrolled  as  an  attorney  or  solicitor 
respectively,  according  to  the  nature 
of  his  service,  in  the  several  and 
respective  courts  of  law  or  equity,  as 
fully  and  effectually,  to  all  intents 
and  purposes,  as  any  person  having 
been  bound  and  having  served  five 
years  is  qualified  to  be  sworn,  and  to 
be  admitted  or  enrolled,  under  or  by 
virtue  of  the  said  recited  Acts,  or 
any  other  Act  or  Acts  for  the  regu- 
lation of  attornies  or  solicitors  in 
England." 
X  Bepealed,  S.  L.  B.  Act,  1891. 


[  »455  ] 


A 
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Kz  part«      an  attorney  and  solicitor,  for  the  remainder  of  the  term  of  three 

XT  NTH  A  KIT 

years ;  that  the  circumstances  before  referred  to  were  not  existing 
circumstances  at  the  time  of  such  contract  with  the  said  William 
Day,  nor  then  likely  to  arise ;  and  that,  for  a  part  of  the  time 
which  elapsed  between  the  period  of  quitting  the  service  of  the 
said  William  Day,  and  being  assigned  to  the  said  William 
Unthank,  the  deponent  resided  in  England,  and  subsequently 
(during  the  same  period),  with  the  knowledge  and  consent,  and 
upon  an  allowance  from,  the  said  William  Unthank,  his  father, 
went  to  France  to  improve  himself  in  the  language  of  that 
country." 

The  learned  Serjeant  referred  to  the  case  of  Ex  parte  Smith,* 
where  an  articled  clerk,  who  had  served  two  years  and  a  half 
with  an  attorney  who  died  before  his  clerkship  was  completed, 
after  an  interval  of  six  years  from  that  time,  moved  for  leave  to 
serve  the  remainder  of  his  clerkship  with  another  attorney,  with 
a  view  to  his  admittance.  Mr.  Justice  Bayley  said,  "  That  he 
thought  the  application  unnecessary,  it  being  quite  competent  to 
the  party  to  serve  the  remainder  of  his  clerkship  with  any  other 
attorney.  All  that  was  necessary  to  qualify  him  for  admittance 
was,  that  he  should  serve  a  clerkship  of  five  years  with  an 
admitted  attorney ;  and  it  was  of  no  importance,  with  that  view, 
[  •450  ]  with  whom  that  clerkship  *was  served.  His  actual  admittance 
would  be  a  matter  for  future  consideration,  when  the  term  of  his 
clerkship  had  expired,  and  he  applied  for  admittance.  On 
general  principles,  he  was  at  liberty  to  serve  the  remainder  of 
his  time  with  another  master." 

The  learned  Serjeant  submitted,  that  the  three  years'  service 
required  under  the  statute  1  &  2  Geo.  IV.  need  not  be  consecutive ; 
and  that,  on  the  authority  of  the  above  case,  the  service  by 
Mr.  Unthank,  the  applicant,  under  the  two  contracts,  was  suffi- 
cient to  entitle  him  to  be  admitted. 

Cur.  adv.  vult. 

On  this  day  Best,  Ch.  J.  said,  that,  though  it  was  a  case  of 
considerable  hardship,  still  the  Court  could  not  consistently  with 
law  accede  to  the  application,  as  the  term  of  the  original  articles 

t  24  E.  E.  627  (1  Dowl.  &  Ey.  14). 
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with  Mr.  Day  had  expired  before  the  assignment ;  and,  as  the      Ex  parte 

TTtcth  a  icic 

assignment  was  not  of  itself  a  new  contract  of  service,  but  merely 
a  transfer  of  the  old  one,  there  was  not  any  service  under  a 
contract  within  the  meaning  of  the  statute. 

The  learned  Serjeant,  therefore,  took  nothing  by  his 
motion. 


r.r. — vol.  xxx.  48 
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LAWRENCE  v.  HODGSON  and  Others. 

Xot.  22. 
(1  Younge  &  Jervis,  16—18.) 

of  Pleas.  ^  award  that  A.  or  B.  shall  do  a  certain  act,  is  bad  for  uncertainty. 

r    6  ]  An  objection  that  the  time  for  making  an  award  has  not  been  duly 

enlarged,  is  waived  by  proceeding  in  the  reference,  with  a  knowledge  of 
that  fact. 

All  matters  in  difference  between  the  parties  having  been 
submitted  to  arbitration,  by  order  of  Nisi  Prius,  the  arbitrator 
to  direct  at  what  price  the  defendants,  or  A.  B.,  who  for  that 
purpose  became  a  party  to  the  submission,  should  purchase  a 
certain  piece  of  land,  and  the  award  to  be  made  within  a  limited 
period,  with  power  for  the  arbitrator  to  enlarge  the  time,  in  the 
usual  way ;  the  arbitrator  published  his  award,  by  which  he  ordered 
that  the  land  should  be  purchased  by  the  defendants,  or  A.  B., 
following  the  terms  of  the  submission,  at  a  certain  price. 

Alexander,  on  a  former  day,  obtained  a  rule  calling  upon  the 
I  *17  ]  plaintiff  to  shew  cause  why  the  award  should  *not  be  set  aside, 
upon  two  grounds :  first,  that  the  arbitrator  was  functus  officio 
before  he  made  his  award,  it  appearing  by  the  affidavits  filed  in 
support  of  the  rule,  that  the  time  limited  by  the  submission,  not 
having  been  duly  enlarged,  had  expired  before  the  parties  had 
proceeded  with  the  reference ;  and  secondly,  that  the  award  was 
void  for  uncertainty,  inasmuch  as  it  did  not  determine  whether 
the  land  in  dispute  should  be  purchased  by  A.  B.,  or  the  defen- 
dants. Upon  the  first  point,  he  contended,  that  the  defendants 
had  no  knowledge  of  the  omission,  but  that,  if  they  had,  their 
subsequent  consent  would  not  cure  the  irregularity.  An  arbitrator 
is  invested  only  with  a  special  authority,  which  must  be  strictly 
pursued ;  upon  which  principle,  where,  by  the  submission,  he 
is  empowered  to  enlarge  the  time,  the  Courts  have  refused  to 
enforce  the  performance  of  an  award,  made  after  the  period 
limited,  unless  it  be  verified  by  affidavit,  that  the  time  was  duly 
enlarged:  George  v.  Lousky,\  Hilton  v.  Hopwood.l     And  notice, 

t  9  R.  B.  366  (8  East,  13).  t  1  Marsh.  66.     See  Good  v.  Wilks, 

1  Tidd.  Pract.  871  (6  ed.). 
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to  the  parties,  of  the  enlargement,  is  indispensably  necessary :  Lawrence 
Davis  v.  Va88.\  The  power  delegated  to  the  arbitrator  having  Hodgson. 
expired,  the  award  is  void  ;  for  his  authority,  after  the  period 
within  which  the  award  was  to  have  been  made,  depended  upon 
a  condition  precedent,  viz.  the  due  enlargement  of  the  time, 
which  was  not  performed.  In  submission  by  bond,  or  agreement, 
where  there  is  no  clause  empowering  the  arbitrator  to  enlarge 
the  time,  an  omission  to  do  so  may  be  cured  by  consent :  Rex 
v.  Hill  ;l  but  where  the  reference  is  under  an  order  of  Nisi  Prius, 
the  time  can  only  be  enlarged  by  leave  of  the  Court :  Hoyle  v. 
Jennings. %'  Now,  in  this  case,  the  same  rule  must  apply,  the 
authority  of  the  arbitrator  having  expired  ;  for,  as  he  could  not 
create  an  original  power  to  enlarge  the  *time,  when  once  lost,  it  [  *18  1 
cannot  be  revived  by  him.  Upon  the  second  point,  he  insisted, 
that  the  arbitrator  was  bound  by  the  submission  to  decide  as  well 
between  the  defendants  and  A.  B.,  as  between  the  plaintiff  and 
defendants ;  and  that,  not  having  arbitrated  upon  all  the  points 
submitted  to  his  consideration,  the  award  was  not  final,  and  there- 
fore bad:  Winter  v.  White ;\\  and  he  distinguished  the  present 
from  an  award  in  the  alternative,  by  which  the  same  person  is  to 
do  one  of  two  things:  Coke  v.  Whorwood,l\  Simmonds  v.  Swayne,\\ 


Blackburn  now  shewed  cause,  upon  affidavits,  by  which  it 
appeared  that  the  defendants  had  proceeded  with  the  reference, 
knowing  that  the  time  had  not  been  enlarged;  which  he 
submitted  operated  as  a  waiver  of  the  first  objection :  Re 
Hick.  §§ 

(Alexander,  C.  B.  :  The  parties  having  gone  before  the 
arbitrator  with  a  knowledge  of  the  objection,  must  be  taken  to 
have  waived  it,  and  the  Court  will  not  now  interfere.) 

As  to  the  second  objection,  that  the  award  is  uncertain,  each 
party,  by  entering  into  the  submission,  undertakes  for  the  other 

t  15  East,  97.  If  2  Saund.  337. 

%  7  Price,  636.  ft  1  Taunt.  549. 

§  In  K.  B.  Mich.  Term,  1802.  \%  12  Mod.  585.  • 

||  19  R.  R.  560  (2  Moore,  723).  §§  21  R.  R.  511  (8  Taunt.  694). 
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Lawrence    that  the  award  shall  be  performed ;  and  either  may  be  attached : 
Hodgson.     ManseU  v.  BerridgeA 

(Hullock,  B. :  There  are  two  persons  against  whom  this 
award  is  made ;  and  it  is  ordered,  that  one  or  other  of  them  shall 
do  a  certain  thing  ;  against  whom  are  you  to  ask  for  an  attach- 
ment ?    I  think  the  award  is  bad  for  uncertainty.) 


Per  Curiam  : 


Rule  absolute ,  on  the  second  objection. 


1820. 
Nov.  24. 

Exchequer 
of  Pleat. 

[19] 


GASCOYNE  v.  EDWAEDS  and  Another.:*: 

(1  Young©  &  Jervis,  19—21.) 

Arbitrament  without  performance  is  a  good  plea,  where  the  parties 
have  mutual  remedies. 

Covenant.  The  declaration  of  Trinity  Term,  7  Geo.  IV., 
contained  two  counts ;  the  first,  upon  a  lease,  and  the  second 
upon  a  submission  to  arbitration  by  deed,  with  mutual  covenants 
to  stand  to  and  .perform  the  award.  The  defendants,  amongst 
other  things,  in  their  fourth  plea  to  the  first  count  of  the  decla- 
ration, pleaded  an  award,  by  which  it  was  awarded  that  the 
defendants  should  pay  the  plaintiff  5Z.,  should  put  the  premises 
in  question  in  repair,  and  leave  the  same  at  Lady  Day,  1825, 
without  averring  performance.     General  demurrer  and  -joinder. 

Burton,  in  support  of  the  demurrer  : 

A  plea  of  an  award  for  the  payment  of  money,  or  performance 
of  an  act,  at  a  time  past,  must  aver  performance ;  for  though  the 
plaintiff  may  have  his  remedy  upon  the  award,  yet  the  defendant 
cannot  compel  him  to  abandon  his  original  cause  of  action,  the 
default  originating  with  himself.  §     This  distinction  pervades  all 


t  7  T.  B.  332. 

t  Distinguished  in  The  Sylph 
(18G7)  L.  E.  2  A.  &  E.  24,  29;  37 
L.  J.  Adm.  14,  16.  Followed  in 
Cvmminga  v.  Heard  (1869)  L.  R.  4 


Q.    B.    669,    10    B.    &    S.    606,    39 
L.  J.  Q.  B.  9.— B.  C. 

§  Com.  Dig.  Accord.  (D.  2) ;  3  Vin. 
108,  Arbit.  (Z). 
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the  old  authorities,  viz.  that  if  the  award  be  to  be  performed  on     Gascoyne 
a  day  certain,  and  the  day  be  passed  before  action  brought,  an     kdwabds. 
averment  of  performance  must  be  pleaded  to  bar  an  action  for 
the  original   cause:   Bolle's  Abridgment  ;t  Genne  v.  Tinker ;t 
Linch  v.  Davey  ;§  Hare  v.  George.  ||      In  Keilway,1T  it  is  said, 
Nota  per  Kebell,  that  before  the  day  of  payment  a  plea  of 
arbitrament  without  payment  is  good ;  but  if  the  defendant  do 
not  pay  at  the  day,  the  plaintiff  may  resort  to  his  original  action : 
Russell  v.  Williarm.W     Mr.  Serjeant  Williams,  in  a  note  upon 
the  case  of  Warner  v.  WiUiam8,H  in  which  the  defendant,  to 
a  declaration  *of  debt  on  bond,  after  craving  oyer  of  the  con-       [  *20  ] 
dition,  which  was  to  perform  an  award,  pleaded  the  award  and 
performance,  observes,   that  if  the  plea  had  not  averred  per- 
formance, it  would  have  been  bad  in  law;  and  cites  Genne  v. 
Tinker  as  an  authority  for  that  doctrine. 

\' 
Wightman,  contra :  S 

The  distinction  which  has  been  attempted  on  behalf  of  the 
plaintiff,  and  which  is  supported  by  the  old  authorities,  has  in 
later  times  been  abolished,  and  now  no  longer  exists ;  for  since  it 
has  been  held  that  an  action  will  lie  on  a  mere  .submission,  it  is 
unnecessary  for  a  defendant,  on  a  plea  of  arbitrament,  to  aver 
performance  of  the  thing  awarded,  for  the  party  may  have  his 
remedy  upon  the  award:  Allen  v,  Harris, §§  Boisloe  v.  Bailey, \t\\ 
Freeman  v.  Barnard.Wl 

Burton,  in  reply : 

It  is  laid  down  in  the  text  books  upon  Awards,  that  in  cases 
like  the  present,  performance  must  be  averred;  ftt  and  in 
Clapcott  v.  Davey, III  where  the  award  was,  that  releases  should 
be  executed,  Holt,  Ch.  J.,  held,  that,  until  executed,  the  award 
was  no  bar. 

t  Vol.  1,  p.  267.  X\  1  Saund.  324,  n.  (a). 

X  3  Lev.  24.  §§  Lord  Baym.  122. 

§  1  Keb.  848.  ||||  6  Mod.  221. 

I|  Cro.  Eliz.  66.  flf  Salk.  69. 

f  Page  121.  ttt  See  Cald.  on  Arbit.  223. 

-It  I  Lutw.  281.  XXX  1  Lord  Baym.  611. 
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GASCOYKB      HULLOCK,  B.  : 
r. 

Edwards,  The  case  of  Crofts  v.  Harris,  which  is  reported  in  Carthew,t 
is  decisive  of  the  present  question.  That  was  an  action  of 
assumpsit,  to  which  the  defendant  pleaded,  that  after  the 
promises  stated  in  the  declaration,  he  and  the  plaintiff  had 
submitted  themselves,  and  all  matters  in  difference  to  arbitrators, 
who  made  their  award,  which  he  set  out  in  his  plea,  without 
alleging,  that  he  had  performed  the  award  on  his  part.  The 
case  was  argued  on  demurrer ;  and  it  was  adjudged  by  the 
Court,  that  an  award  without  performance  is  a  good  bar  to  an 
[ #21 1  action  on  the  case,  if  the  parties  have  mutual  remedies  *against 
each  other,  to  compel  the  execution  of  the  matters  awarded ;  but 
it  is  otherwise,  if  there  be  no  mutual  remedies  to  enforce  the 
performance.  In  that  case  the  award  was  bad,  being  conditional, 
and  the  plaintiff  had  judgment.  Now  in  the  present  case,  there 
are  mutual  covenants  to  perform  the  award,  and  each  party  may 
have  his  remedy  upon  the  submission.  In  Allen  v.  Harris, 
which  is  also  m  point,  the  Court  pointed  out,  and  recognised  the 
same  distinction.  We  cannot  recur  to  the  old  cases  in  opposition 
to  these  later  decisions,  upon  the  authority  of  which,  I  think, 
this  plea  is  good. 

Per  Curiam  : 

Judgment  for  the  defendants 

t  P.  187. 
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MITCHELL,   Administrator  of   REBECCA  i«*. 

7  Not.  24. 

HUMPHREY   v.  MOORMAN  and  Another.!  — 

(1  Younge  &  Jervis,  21-27.)  ^nSiZ 

A.  died  intestate.  B. ,  the  next  of  kin,  having  died  without  administering         I  21  J 
to  the  effects  of  A.,  C.  executor  of  B.  takes  out  administration  to  A.,  the 
grant  being  of  the  goods,  &c.  "  left  unadministered  "  by  B. :  Held,  that 
a  payment  to  B.  is  no  bar  to  an  action  by  C. — Graham,  B.  dubitante. 

Debt  on  bond.  The  defendants,  after  craving  oyer  of  the  bond 
and  condition,  which  were  in  the  usual  form,  and  of  the  letters 
of  administration,  set  out  the  latter  as  follows : — 

"George  Martin,  Clerk,  Master  of  Arts,  &c.  to. our  beloved  in 
Christ  Robert  Davy  Mitchell,  the  executor  and  residuary  legatee, 
named  in  the  last  will  and  testament  of  James  Humphrey,  late 
of  &c.  deceased,  greeting;  Whereas  Rebecca  Humphrey,  the 
mother  of  the  said  James  Humphrey,  some  time  since  departed 
this  life  intestate,  leaving  James  Humphrey,  her  son,  and  only 
next  of  kin,  who  also  departed  this  life,  without  taking  adminis- 
tration of  the  goods,  chattels,  and  credits  of  his  said  late  mother, 
the  said  Rebecca  Humphrey,  and  we  being  desirous  that  all  and 
singular  the  goods,  chattels  and  credits  of  the  said  Rebecca 
Humphrey,  so  left  unadministered  by  the  said  James  Humphrey, 
her  son,  should  be  well  and  faithfully  administered,  and  disposed 
of  according  to  law,  *do  therefore  by  these  presents  grant  full  [  *22  ] 
power  to  you,  the  said  R.  D.  Mitchell,  in  whose  fidelity  we 
confide,  and  being  first  sworn,  &c,  to  administer  and  faithfully 
dispose  of  the  goods,  chattels,  and  credits  of  the  said  Rebecca 
Humphrey,  to  ask,  demand,  recover  and  receive,  whatsoever 
debts  and  credits  whilst  living,  and  at  the  time  of  her  decease, 
did  any  way  belong  to  her  estate ;  and  we  do,  by  these  presents, 
ordain,  depute,  and  constitute  you,  the  said  R.  D.  Mitchell, 
administrator  of  all  and  singular  the  goods,  chattels,  and  credits 
of  the  said  Rebecca  Humphrey,  deceased,  unadministered  by  her 
said  son,  &c."  The  defendants  then  pleaded,  amongst  other 
things,  payment,  after  the  decease  of  Rebecca  Humphrey,  to 
James  Humphrey,  her  son,  and  only  next  of  kin.     To  this  plea, 

t  Followed  in  Mitchell  v.  Holmes  (1873)  L.  R.  8  Ex.  119,  42  L.  J.  Ex.  98. 
-R.  C. 
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Mitchell     the  plaintiff  demurred  generally,  and  the  defendants  joined  in  the 
Moobman.     demurrer. 

Carter,  in  support  of  the  demurrer : 

The  plea  of  payment  to  James  Humphrey,  amounts  in  substance 
to  a  plea  of  payment  to  a  stranger,  and  if  so  is  bad.  The  only 
ground  for  contending  that  the  payment  to  James  Humphrey  is 
a  good  and  sufficient  payment  is,  that  the  letters  of  adminis- 
tration state  the  grant  of  administration  to  the  plaintiff,  to  be 
of  the  estate  of  the  intestate,  "  left  unadministered  "  by  James 
Humphrey,  her  son  and  next  of  kin.  It  appears  from  the  letters 
of  administration  to  the  plaintiff,  that  James  Humphrey  died 
without  taking  out  administration,  and  therefore  the  whole 
property  was,  at  the  time  of  his  death,  left  unadministered,  the 
grant  of  administration  being  the  only  legal  authority  which 
could  justify  any  interference  by  him.  If  the  plaintiff  was 
entitled  only  as  administrator  de  bonis  non,  and  letters  of 
administration  had  been  granted  to  James  Humphrey,  a  payment 
to  him  would  be  good ;  but  that  fact  is  expressly  negatived  by 
the  letters  of  administration  to  the  plaintiff;  and  as  the  authority 
[  »23  ]  of  the  Ecclesiastical  Court  is  the  only  *one  by  which  an  adminis- 
trator may  legally  be  appointed,  the  words  "left  unadminis- 
tered," in  the  grant  of  administration  to  the  plaintiff,  are  totally 
inoperative. 

Chilton,  contra  : 

If  the  declaration  is  defective,  no  question  can  arise  as  to  the 
validity  of  the  plea.  The  plaintiff  sues  as  immediate  adminis- 
trator to  the  intestate,  Rebecca  Humphrey,  and  I  am  entitled  to 
call  in  aid  the  letters  of  administration,  as  forming  part  of  the 
record,  to  shew  that  he  is,  in  fact,  only  administrator  de  bonis 
non.  The  letters  of  administration,  set  out  on  oyer,  shew  the 
plaintiff  to  be  an  administrator  de  bonis  non,  administration 
being  granted  to  him  of  the  estate  of  the  intestate,  left  unad- 
ministered at  the  death  of  James  Humphrey ;  it  is  said,  they 
recite  that  James  Humphrey  died  without  taking  out  administra- 
tion, but  they  shew  his  indefeasible  right,  and  his  executor  can 
only  have  administration  de  bonis  non.     The  distinction  between 
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an  immediate  administrator,  and  an  administrator  de  bonis  non,  Mitchell 
is  not  whether  there  has  or  has  not  been  a  partial  administration  Moorman. 
of  the  effects  of  the  deceased,  but  whether  the  claim  of  the 
administrator  is  direct  from  the  intestate,  or  derived  through 
the  medium  of  one  who  might  have  claimed  directly,  although 
no  such  claim  was  made.  The  present  plaintiff  claims  as 
residuary  legatee  of  James  Humphrey,  the  son  and  only  next 
of  kin  of  the  intestate,  and  therefore  is  entitled  only  to  adminis- 
tration de  bonis  non. 

(Graham,  B. :  If  no  part  of  the  estate  be  administered,  he  is  an 
administrator  de  totis.) 

The  distinction  is  not  that  he  claims  administration  of  an  estate 
partially  administered,  but  that  he  claims  through  some  person 
directly  entitled.  Thus,  in  Com.  Dig.  tit.  Admon.  (B.  6),  it  is 
laid  down,  "  that  if  an  executor  be  residuary  legatee,  adminis- 
tration de  bonis  non  to  the  first  testator,  shall  be  granted  to  his 
executors,  though  he  refused,  or  died  before  probate ;  "  "  or  to 
his  administrator,  *if  he  died  intestate  before  probate ;  "  "  but  [  *24  ] 
not  to  an  administrator  of  an  administrator ;  "  "  nor  an  executor 
of  an  administrator. "  "  Yet  since  the  statute,  22  &  23  Gar.  II. 
c.  10,  the  interest  is  vested  in  the  next  of  kin,  and  if  he  die 
before  distribution,  his  executor  or  administrator  seems  entitled 
to  the  administration  de  bonis  non.97  At  all  events,  if  the 
plaintiff  be  not  administrator  de  bonis  non,  he  is  administrator 
in  his  representative  character  only,  and  not  in  his  individual 
capacity,  as  claiming  through  James  Humphrey,  the  next  of  kin 
of  the  intestate  ;  and  therefore  the  payment  to  James  Humphrey 
is  well  pleaded,  for  the  interest  in  the  debt  vested  in  him, 
as  son  and  only  next  of  kin  of  his  mother,  by  the  statute 
22  &  23  Car.  II.  c.  10 ;  and  the  administration  granted  to  the 
plaintiff,  claiming  through  him,  will  refer  back  to  .his  title,  and 
sustain  the  payment.  An  administration,  when  granted,  will 
refer  back,  to  give  validity  to  a  retainer;!  and  if  so,  will 
authorise  the  receipt  of  money. 

(Hullock,  B. :  No  one  can  act  as  an  administrator  except  by 
the  authority  of  the  Spiritual  Court.) 

t  Com.  Dig.  tit.  Admon.  (C.  3). 


762  1826.    EX.     1  YOUNGE  &  JEE.  24—25.  [b.r. 

Mitchell  Comyns',  Digest  tit.  Admon.  (B.  10),  lays  down  expressly,  that 
Moorman.  "  though  administration  be  not  granted  for  a  long  time,  yet 
when  it  is  granted,  it  vests  the  property  in  the  administrator,  by 
relation  from  the  time  of  the  death  of  the  intestate ; "  so,  he 
adds,  "if  A.  consent  to  a  distribution  of  the  intestate's  goods,  &c. 
and  afterwards  takes  administration,  he  shall  be  bound  by  the 
gift  before :  "  Whitehall  v.  Squire  A 

(Hullock,  B. :  In  that  case,  administration  was  taken  out 
before  action  brought,  and  the  plaintiff  had  made  himself 
executor  de  son  tort,  by  his  interference  with  the  estate  of  the 
intestate.) 

If  the  fact  of  the  plaintiff  having  made  himself  executor  de  son 
[  *25  ]  tort  would  make  any  difference,  James  Humphrey  *was  such 
by  accepting  the  payment.  The  plaintiff  cannot  impeach  this 
payment  without  taking  advantage  of  his  testator's  wrong  ;  and 
as  he  would  be  liable,  as  executor,  to  refund  the  money  paid  to 
his  testator,  the  Court,  in  its  abhorrence  of  circuity  of  action, 
will  protect  the  payment :  Turner  v.  Davies.l 

Carter,  in  reply : 

It  is  true  that  a  payment  to  James  Humphrey  by  mistake  may 
be  recovered  from  his  representative,  but  the  plaintiff  does  not 
claim  in  that  character,  but  as  administrator  of  the  mother,  for 
whose  debts  he  is  liable,  and  to  whose  credits  therefore  he  is 
entitled.  The  doctrine  of  circuity  of  actions  applies  only  where 
the  parties  are  the  same.  The  grant  of  administration  is  imme- 
diate to  the  plaintiff,  and  it  is  not  competent  for  a  Court  of  law 
to  impeach  the  act  of  the  ordinary,  in  a  matter  over  which  he 
has  exclusive  jurisdiction  :  Allen  v.  Bundas.§  The  statement  in 
the  letters  of  administration,  that  the  plaintiff  is  executor  and 
residuary  legatee  of  James  Humphrey,  is  mere  matter  of  descrip- 
tion ;  but  supposing  that  fact  to  be  the  reason  why  the  adminis- 
tration was  granted  to  him,  it  does  not  make  James  Humphrey 
the  legal  representative  of  the  intestate. 

+  Salk.  295.  §  1  R.  R.  666  (3  T.  R.  125). 

%  2  Saund.  148  h. 
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Alexander,  C.  B. :  Mitchell 

r. 

We  cannot  enter  into  the  reason  upon  which  the  Ordinary  Moorman. 
exercised  his  discretion,  upon  a  matter  purely  within  his  juris- 
diction. The  only  question  is,  whether  James  Humphrey,  at  the 
time  the  payment  was  made,  for  the  fact  of  payment  is  admitted 
by  the  demurrer,  had  a  legal  authority  to  receive  it.  I  am  of 
opinion,  that  he  had  not,  and  that  therefore  this  plea  is  bad.  It 
is  said  that  James  Humphrey  was  entitled  to  all  the  property 
which  belonged  to  the  intestate  at  the  time  of  her  death,  but  that 
fact  alone,  without  administration  granted,  would  not  authorise 
him  to  interfere  with  the  estate. 

Graham,  B. :  [  26  1 

I  entertain  some  doubts  upon  the  present  question.  The 
action  is  directly  against  the  real  merits  of  the  case.  The  money 
having  been  paid  to  the  sole  person  entitled,  but  who  did  not 
take  out  administration,  the  plaintiff,  who  is  a  perfect  stranger, 
except  as  representative  of  the  very  man  to  whom  the  money  was 
paid,  comes  and  claims  this  debt,  as  administrator  of  Bebecca 
Humphrey.  Now  it  seems  to  me  that  the  plaintiff  is  identified 
with  James  Humphrey,  and  has  no  right  to  call  upon  the 
defendants  to  pay  this  money  a  second  time,  which  was  paid  to 
his  testator  under  whom  he  claims. 

Garrow,  B. : 

The  question  is  not,  whether  it  is  just  that  the  plaintiff  should 
call  upon  the  defendants  to  pay  this  money,  but  whether  this  is 
a  good  plea.  I  agree  in  opinion  with  the  Lord  Chief  Baron 
that  it  is  not.  The  defendants  will  not  be  prejudiced  by  this 
decision,  for  if  the  money  was  in  fact  paid  by  mistake  to 
James  Humphrey,  it  may  be  recovered  back  from  the  plaintiff 
as  his  representative. 

Hullock,  B. : 

I  concur  in  the  opinion  that  this  plea  cannot  be  sustained. 
This  is  an  action  on  a  bond,  by  the  plaintiff,  afc  administrator  of 
the  obligee,  to  which  the  defendants,  after  setting  out,  on  oyer, 
the  bond  and  condition,  and  the  letters  of  administration,  plead 
that  they  paid  the  money  to  a  person  authorised  to  take  out 
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Wiseman         By  indenture,  dated  26th  March,  1819,  Benson  appointed  and 

westland.    demised  the  two-third  parts  conveyed   by  the  last-mentioned 

indentures  to  the  plaintiff  Wiseman,  for  the  term  of  1,000  years, 

[  Mia  ]       with  a  proviso  for  redemption  on  *payment  of  200Z.  and  interest. 
A  memorial  was  registered  of  the  mortgage. 

The  deeds  of  24th  and  25th  March,  1819,  were  not,  on  the 
execution  of  the  last-mentioned  mortgage,  delivered  by  Benson 
to  Wiseman,  nor  were  they  so  delivered  at  any  subsequent  time. 
In  January,  1823,  a  commission  of  bankrupt  issued  against 
Benson ;  and  the  defendants  Westland  and  Fisher  were  appointed 
assignees  of  his  estate  and  effects. 

By  indenture,  dated  25th  November,  1825,  the  mortgage  to 
Thompson  and  the  principal  money  and  interest  due  thereon, 
then  amounting  to  546Z.  15s.  were  assigned  to  the  plaintiff  Benley 
in  trust  for  the  plaintiff  Wiseman.  On  the  3rd  March,  1823, 
the  plaintiffs  filed  their  bill  of  foreclosure  against  Westland  and 
Fisher,  as  assignees  of  Benson,  Benson  and  his  wife,  and  Peter 
Davis,  and  George  Stanbridge.  The  bill  alleged,  that  at  the 
time  of  the  execution  of  the  mortgage  of  26th  March,  1819,  the 
defendant  Benson  pretended  to  deliver  to  the  plaintiff  Wiseman, 
all  the  title  deeds  and  writings  in  his  possession  belonging  to  the 
premises ;  but  that  the  plaintiff  had  since  discovered  that  he  had 
not  delivered  the  indentures  of  the  24th  and  25th  March,  1819  ; 
and  that  he  had  subsequently  deposited  the  same  in  the  hands 
of  the  defendant  Peter  Davis,  as  a  security  for  the  payment  of  a 
sum  of  money  to  the  defendants  Davis  and  Stanbridge,  or  one 
of  them.  The  bill  charged  the  defendants  Davis  and  Stanbridge 
with  knowledge  of  the  mortgage  at  the  time  when  the  deeds  were 
deposited.  And  also  charged  that  the  deeds  of  24th  and  25th 
March,  1819,  and  the  mortgage  of  26th  March,  1819,  were 
registered  on  the  same  day,  and  that  the  deeds  were  not  deposited 
until  after  that  time.  The  bill  prayed,  in  addition  to  the  usual 
relief  in  foreclosure,  that  Davis  and  Stanbridge  might  deliver  up 
the  deeds  of  24th  and  25th  March,  1819. 

[  *H9  ]  The  defendants,  Davis  and  Stanbridge,  by  their  answer,  *stated 

that  Benson,  in  the  middle  of  the  year  1820,  deposited  the  deeds 
with  Davis  as  a  collateral  security  for  the  payment  of  the  joint 
and  several  promissory  note  for  100/.  of  Benson  and  Stanbridge 
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as  his  surety,  and  that  Stanbridge  afterwards  paid  the  note  in  Wiseman 
his  own  discharge,  and  the  deeds  were  delivered  to  him  by  Davis :  westland. 
and  Stanbridge  claimed  to  have  a  lien  on  them  for  the  1001.  and 
interest.  Both  the  defendants  denied  knowledge  or  notice  of  the 
plaintiff's  mortgage  until  the  month  of  December,  1822,  when 
they  received  such  notice  by  searching  the  register.  But  they 
admitted  the  deeds  to  have  been  deposited  with  them  after  the 
mortgage  had  been  registered. 

The  case  made  by  the  defendants  was  established  in  evidence, 
and  no  evidence  of  notice  on  their  part,  was  adduced  by  the 
plaintiffs. 

Cooper,  for  the  plaintiffs : 

The  plaintiff  Wiseman  is  entitled  to  the  deeds  of  23rd  and 
24th  March,  1819,  the  same  not  having  been  wilfully  or  fraudu- 
lently left  by  him  with  Benson,  but  having  been  fraudulently 
kept  back  and  concealed  by  the  latter.  The  only  case  in 
which  a  subsequent  incumbrancer  is  preferred  to  a  prior  mort- 
gagee, is  when  the  deeds  are  wilfully  and  fraudulently  suffered 
by  the  mortgagee  to  remain  in  the  hands  of  the  mortgagor,  who 
is  thereby  enabled  to  practise  a  fraud  on  the  subsequent  incum- 
brancer. It  certainly  has  been  decided,  that  the  registry  of  a 
deed  is  not  of  itself  notice,  but  the  propriety  of  that  decision  has 
been  questioned  in  a  work  of  considerable  authority  among  con- 
veyancers.! Supposing  the  Court  to  hold  that  the  defendant 
Stanbridge  had  not  notice  of  the  plaintiff's  security,  yet,  in  the 
event  of  a  foreclosure,  the  plaintiff  would  be  entitled  to  require, 
as  part  of  the  decree,  that,  in  the  event  of  the  defendants  not 
redeeming,  *they  should  deliver  up  all  deeds  and  writings  in  [  *120  1 
their  possession  or  power. 

Jervis  and  Belt,  for  the  defendant  Stanbridge : 

The  defendant  Stanbridge  is  an  equitable  mortgagee  for  a 
valuable  consideration,  without  notice  of  the  plaintiff's  incum- 
brance. It  is  clear,  that  an  equitable  mortgage  may  be  made 
without  any  writing,  or  even  a  single  word  passing  between  the 
parties:  Ex  parte  Ken8ington,t  Ex  parte  Coming  ,§     Stanbridge 

t  Sugden,  Vend.  p.  675,  et  «*/.  §  7  E.  E.  149  (9  Ves.  115).     See 

X  13  E.  E.  32  (2  Ves.  &  B.  79).  Hussdl  v.  Bwsell,  1  Br.  C.  C.  269; 
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Wiseman  being  an  equitable  mortgagee,  without  notice,  who  has  obtained 
Westland.  possession  of  the  title  deeds,  the  Court  will  not  interfere  to  take 
those  deeds  from  him  for  the  benefit  of  a  prior  incumbrancer : 
Head  v.  EgertonA  It  is  clearly  established  that  the  registry  of 
a  deed  is  not  of  itself  notice:  Williams  v.  Sorrell,t  Bedford 
v.  Barkhou8e,§  Morecock  v.  Dickin8,\  Bushell  v.  Bushell,^ 
Biddulph  v.  St.  John  A  t  The  usual  decree  in  foreclosure  does 
not  decree  the  delivering  up  of  title  deeds  in  the  mortgagor's 
possession. 

Cooper,  in  reply,  shortly  contended  that  it  was  the  constant 
practice  in  bills  of  foreclosure,  to  pray  that,  in  default  of 
redemption,  the  mortgagor  might  deliver  up  all  deeds  in  his 
possession  or  power. 

The  case  stood  over  for  judgment. 

Alexander,  C.  B. : 

[  *121  ]  This  is  a  bill  for  a  foreclosure,  in  *which  one  or  two  points 

have  been  discussed.  (His  Lordship  then  stated  the  facts  as 
collected  from  the  pleadings  according  to  the  preceding  state- 
ment.) The  only  special  circumstance  in  this  suit,  is  the  equitable 
mortgage  to  Stanbridge,  which  must  depend  entirely  on  the 
question  of  notice.  No  actual  notice  has  been  proved,  and  I  must 
therefore  assume  that  he  had  not  any  notice  of  the  plaintiff's 
mortgage  when  the  deposit  was  made.  The  first  question  which 
suggests  itself  is,  whether  the  registry  of  the  mortgage  was  con- 
structive notice  to  Davis,  by  whose  acts  Stanbridge  would 
unquestionably  be  affected;  as  notice  to  the  one  would  clearly 
have  been  notice  to  the  other.  It  has  been  solemnly  decided, 
that  the  registry  of  a  deed  does  not  itself  amount  to  notice,  and 

where  the  point  seems  to  have  been  Kenaingkm,  the  Lord  Chakceixor 

first   decided.     See    also    Er   parte  notices  this  as  a  remarkable  case. 

Mount/art,  9  R.  B.  359  (14  Ves.  606) ;  t  4  Ves.  389. 

Ex  jxirte  Coombe,  17  Ves.  369.   In  Er  §  W.  Kelyn.  5. 

parte  Remington,    Lord    Chancellor  ||  Amb.  678. 

Eldon  states,   that    he   had  often  1f9R.fi.  21  (1  Sch.  &  Lef.  90). 

expressed  his  surprise  how  the  law  ft  2  Sch.   &  Lef.   521.     See   also 

came  to  be  so  settled.  Patch  on  Mortg.  345,  et  $eq. 
t  3  P.  Wms.   280.     In  Ex  parte 
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no  speculative  opinions  of  any  person,  however  enlightened  he     Wiseman 

may  be,  would  induce  me  to  depart  from  a  decided  case.     I  must    westland. 

therefore  hold  that  Stanbridge  had  not  notice,  and  that  he  is 

entitled  to  the  benefit  of  the  deposit  as  an  equitable  mortgage. 

Another  difficulty  has  been  suggested,  but  on  which  I  am  equally 

clear.     To  this  point  I  should  not  have  considered  it  necessary 

to  advert,  but  that  some  stress  has  been  laid  upon  it  in  the 

course  of  the  argument.    This  is  a  common  bill  of  foreclosure, 

and  makes  no  special  ground  for  the  delivery  up  of  title  deeds. 

The  common  decree  of  foreclosure  is  nothing  more  than  that  the 

defendant  do  pay,  on  a  given  day,  the  principal  money,  interest, 

and  costs,  and,  in  default  thereof,  do  stand  absolutely  barred 

and  foreclosed  of  and  from  all  equity  of  redemption,  of,  in,  and 

to  the  mortgaged  premises,  the  decree  contains  no  direction 

whatever  with  respect  to  the  title  deeds.    I  do  not  mean  to  say, 

that  if  there  were  a  special  contract  for  the  delivery,  after  default, 

of  the  title  deeds  to  the  mortgagee,  that  the  Court  would  not  so 

decree  on  a  proper  case  being  made  out.     But  it  is  never  done  in 

a  case  like  this,  except  under  particular  circumstances ;  and  I 

certainly  should  not  do  it  in  this  case,  as  the  mortgagees  are 

only  mortgagees  for  terms  of  years.     *I  have  never  found  it       [  *122  ] 

established  in  any  case,  that  a  termor  is  entitled,  on  account  of 

the  length  of  his  term,  to  the  deeds.     The  freeholder  is  entitled 

to  retain  them,  to  avail  himself  of  a  forfeiture  by  the  termor.     I 

never  found  any  direction  or  decree  to  this  effect.   On  this  ground, 

therefore,  as  there  is  no  special  contract  stated  here  for  the 

delivery  of  the  deeds,  I  am  of  opinion  that  the  plaintiff  is  not 

entitled  to  that  relief.     The  plaintiff  in  this  case  is  nothing  more 

than  a  mortgagee  for  a  term  of  years,  and  he  desires  to  have  the 

deeds  relating  to  the  freehold  delivered  up  to  him  :  this  I  cannot 

decree.     The  other  objection  made  to  the  delivery  up  of  the  deeds 

by  Stanbridge,  is  also  a  valid  one,  viz.  that  he  is  a  mortgagee 

without  notice  of  the  plaintiff's  title  and  not  bound  to  deliver 

them  up.     Evans  v.  Bicknell\  has  settled  the  law  with  respect  to 

priority  as  among  mortgagees.     The  plaintiff  must  take  the 

common  decree  for  a  foreclosure.     The  mortgagee  Stanbridge 

must  have  a  right  given  to  him  to  redeem  to  the  extent  of  the 

f  5  E.  E.  245  (6  Ves.  174). 
R.R. — VOL.  XXX.  49 
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Wiseman     two-thirds.    Benson  and  his  wife  must  have  the  like  power  as  to 
Westland.    the  one -third. 

The  decree  declared  that  the  plaintiff  Wiseman  was 
not  entitled  to  have  the  deeds  in  Stanbridge's 
possession  delivered  up  to  him,  and  contained 
the  usual  directions  in  foreclosure,  as  to  the 
5002.  affecting  the  whole  estate,  and  as  to  the 
200Z.  affecting  the  two-thirds.  The  defendants, 
generally,  except  Davis,  to  be  at  liberty  to  redeem 
the  mortgage  for  5001.  and  Mary  Benson  to  be 
at  liberty  to  redeem  the  mortgage  for  2001. 


1826.  POWELL  and  Othebs  v.   The  EARL  of  POWIS 

Mr.  17.  _ 

Dec.  13.  AND    OTHERS.  J 

Mjjj  (1  Younge  &  Jervis,  159 — 166.) 

Freehold  tenants  of  a  lordship,  haying  rights  of  common  for  their 
cattle  levant  and  couchant  y  and  common  of  turbary  and  estovers,  the 
lord  approved  part*  of  the  common,  and  granted  them  to  other  persons : 
the  tenants  prostrated  the  fences ;  upon  which  actions  of  trespass  were 
brought  against  them,  and  they  filed  a  bill,  in  the  nature  of  a  bill  of 
peace,  against  the  lord  and  his  grantees,  to  be  quieted  in  the  enjoyment 
of  their  commonable  rights.  A  general  demurrer  was  over- ruled,  the 
Court  considering  it  no  objection  to  the  bill,  that  eadh  defendant  had  a 
right  to  make  a  separate  defence,  provided  that  right  was  a  general  one ; 
and  that  the  Court  could  not,  before  answer,  judge  of  the  nature  of  the 
right. 

The  bill  stated,  that  the  plaintiffs  were  seised  in  fee  of  several 
ancient  freehold  messuages  or  tenements,  with  the  appurtenances, 
situate  within,  and  holden  of,  the  honor  or  lordship  of  Clun,  in 
the  county  of  Salop ;  and  then  were,  and  for  several  years  had 
[  *ioo  ]  been,  in  the  occupation  of  *such  messuages  or  tenements ;  and 
that  they,  and  those  whose  estate  they  respectively  had,  as  such 
tenants  as  aforesaid,  had  from  time  whereof,  &c.  had,  and  of 
right  ought  to  have,  common  of  pasture  for  all  their  commonable 
cattle  levant  and  couchant,  common  of  turbary,  and  also  common 

t  This  has  been  followed  as  a  pre-      780,  and  the  principle  is  now  well 
cedent  in  Warrick  v.  Queen's  College      established. — R.  C. 
(1871)  L.  R.  6  Ch.  716,  40  L.  J.  Ch. 
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of  estovers,  in,  upon,  and  throughout  a  certain  forest  or  waste,  Powkll 
parcel  of  the  said  honor  or  lordship  of  Clun,  called  the  forest  of  Powia 
€lun :  that  the  several  other  tenants'  of  the  honor  or  lordship 
were  entitled  to  the  same  rights.  That  the  Earl  of  Powis  was, 
and  had  been  for  many  years,  seised  of  the  honor  or  lordship, 
and  had  lately  taken  upon  himself  to  inclose,  or  to  permit  to  be 
inclosed,  certain  large  portions  or  tracts  of  the  forest,  to  the 
detriment  of  the  plaintiffs  and  the  other  persons  entitled  to 
commonable  rights ;  and  that  the  Earl  of  Powis  had  granted  the 
parts  so  inclosed  to  the  other  defendants,  except  the  defendant 
Edye,  who  were  in  possession  of  them.  That  the  right  of  the 
several  tenants  of  the  honor  or  lordship  to  common  of  pasture 
without  stint,  and  to  common  of  estovers  upon  the  said  forest 
or  waste,  was  established  by  a  decree  of  this  Court,  Hil.  T.  24  Eliz., 
her  said  Majesty  being  then  seised  in  right  of  the  Grown  of  the 
said  honor  or  lordship.  That  the  plaintiffs,  a  short  time  before 
the  filing  of  the  bill,  had  broken  down  parts  of  the  fences  of  the 
parts  so  inclosed,  for  the  purpose  of  exercising  their  commonable 
rights.  The  bill  charged,  that  the  several  defendants,  except  the 
Earl  of  Powis,  had,  at  the  instigation  of  the  Earl,  or  with  his 
concurrence,  and  on  some  understanding  that  he  would  defray 
the  expense,  commenced  actions  of  trespass  against  the  plaintiffs. 
The  bill  also  charged,  that  the  defendant  Edye  was  steward  of 
the  lordship,  and,  as  such  steward,  had  in  his  custody  the  books 
and  muniments  relating  to  the  customs  of  the  lordship  and  the 
rights  of  the  tenants,  but  that  he  colluded  with  the  other  defen- 
dants and  refused  to  produce  them.  The  bill  further  charged 
that  Earl  *Powis  and  Edye  had  divers  books,  writings,  &c.  from  [  M61  ] 
which  the  facts  stated  in  the  bill  would  appear.  The  bill  prayed, 
that  the  rights  of  common  of  the  plaintiffs  and  the  other  freehold 
tenants  might  be  established ;  and  that  the  plaintiffs  and  the 
other  tenants  might  be  quieted  in  such  rights ;  that  the  Earl  of 
Powis  might  be  restrained  from  inclosing  any  part  of  the  forest, 
to  the  prejudice  of  the  plaintiffs  and  the  other  tenants,  and  from 
obstructing  or  molesting  them  in  their  commonable  rights  :  and 
for  an  injunction  against  the  actions  of  trespass  brought  by  the 
other  defendants. 

To  this  bill  the  defendants  put  in  a  general  demurrer. 

49—2 
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Powell  Temple  and  Richards,  R.  V.,  in  support  of  the  demurrer  : 

Powi8.  The  best  argument  against  the  present  suit  is  the  bill  itself. 

Such  a  bill  was  never  before  filed.  There  are  certainly  some  few 
instances  of  bills  of  peace,  in  cases  where  there  have  been  a  great 
many  persons  having  the  same  right,  and  that  right  has  been 
tried  at  law  and  established,  to  prevent  multiplicity  of  suits.  In 
this  case  there  has  been  no  trial  of  the  right.  In  Queen  Elizabeth's 
time,  it  was  not  the  practice  of  the  Court  to  direct  issues. 
Common  of  pasture  without  stint  is  illegal. 

(Hullock,  B. :  Ex  vi  termini,  common  of  pasture  without  stint, 
means  at  this  day  common  of  pasture  for  cattle  levant  and 
couchant.) 

The  plaintiffs  do  not  allege  that  the  decree  established  the  right 
to  common  of  turbary.  In  Mellor  v.  Spateman*  the  point  was 
determined.  The  right  to  approve  cannot  be  concluded  by  a 
decree. 

Simpkinson,  in  support  of  the  bill : 

There  are  many  instances  in  which  courts  of  equity  have  inter- 
fered in  similar  cases.  The  Court  will  always  interfere  to  avoid 
[  *iti2  ]  multiplicity  *of  suits,  by  a  bill  in  the  nature  of  a  bill  of  peace. 
On  the  face  of  this  bill,  no  less  than  eight  actions  have  been 
brought  to  try  the  same  right.  There  are  many  cases  in  which 
bills  have  been  filed  by  a  lord  against  tenants  of  the  manor,  to 
be  quieted  in  the  possession  of  a  common  inclosed  :  How  v.  The 
Tenants  of  Broomsgrove  ;\  New  Elme  Hospital  v.  Andover;% 
Weeks  v.  Slake  ;\\  Arthington  v.  Fawkes ;%  and  the  authority  of 
these  cases  was  recognised  by  the  present  Lord  Chancellor  in 
Hanson  v.  Gardiner  A  \  If  the  bill  stood  on  principle  only,  it 
would  be  singular  if  a  court  of  equity,  permitting  a  bill  by  the 
lord,  would  not  entertain  one  by  the  tenants.  But  it  does  not 
rest  on  principle,  for  there  are  many  cases  in  which  bills  have 
been  filed  by  tenants.    In  TothiU's  Reports,  title  "Common," 

t  1  Saund.  339.  ||  2  Vera.  300. 

\  1  Vern.  22.  %  2  Vera.  336. 

§  1  Tern.  266.  ft  7  Ves.  303. 


vol.  xxx.]      1826.    EX.     1  YOUNGE  &  JER.  162—168.  773 

many  cases  are  cited,  in  which  the  Court  has  interfered.    Another      Powell 
authority  is  Hilton  v.  Scarborough,}:  which  was   recognised  as       powis. 
good  law  by  Lord  Hakdwicke  in  The  Mayor  of  York  v.  Pilkington.  I 
A  similar  principle  was  acted  upon  by  him  in  another  case,  Poore 
v.  Clarke, §  though  that  case  was  upon  a  different  subject. 

(Hullock,  B. :  In  the  cases  cited  by  you,  had  not  the  right 
been  established  by  law  ?) 

No,  on  the  contrary,  it  appears  from  the  judgment  of  the  Lord 
Chancellor  in  The  Mayor  of  York  v.  Pilkington,  that  this  was 
the  ground  of  the  demurrer,  and  that  he  was  in  the  first  instance 
inclined  to  allow  the  demurrer,  but  he  afterwards  over-ruled  it. 

The  law  is  clearly  laid  down  in  Lord  Tenham  v.  Herbert.  \\ 
There  the  Lord  Chancellor  said,  "where  a  man  sets  up  a 
general  exclusive  right,  and  where  the  persons  who  *  controvert  [  *163  ] 
it  with  him  are  very  numerous,  and  he  cannot  by  one  or  two 
actions  at  law  quiet  that  right,  he  may  come  into  a  court  of 
equity  first,  which  is  called  a  bill  of  peace,  and  the  Court  will 
direct  an  issue  to  determine  the  right,  as  in  disputes  between 
lords  of  manors  and  their  tenants,  and  between  tenants  of  one 
manor  and  another  ;  for  in  these  cases  there  would  be  no  end  of 
bringing  actions  of  trespass,  since  such  action  would  determine 
only  the  particular  right  in  question  between  the  plaintiff  and 
defendant/1  The  principle  laid  down  in  this  case  has  been  acted 
upon  in  a  great  many  cases,  which  are  collected  by  Mr.  Saunders, 
in  his  note  to  Lord  Tenham  v.  Herbert.  The  facts  in  the  present 
bill  are  admitted  by  the  demurrer,  and  therefore  the  fact,  that  if 
the  common  be  inclosed  there  will  not  be  sufficient  common  left, 
is  admitted  by  the  demurrer.  The  first  objection  taken  to  the 
bill  is,  that  it  does  not  pray  an  issue ;  but  the  bill  prays  the 
establishment  of  the  right.  The  Court,  in  over-ruling  the 
demurrer,  will  not  make  any  decree  affecting  the  right,  but  will 
merely  decide,  that  the  defendant  ought  to  answer.  There  are 
many  cases  much  stronger  than  the  present,  in  which  the  Court 
has  said,  that  though  the  plaintiff  may,  and  probably  will,  eventu- 


t  4  Vin.  Ab.  425,  pi.  35.  §  2  Atk.  515. 

\  1  Atk.  282.  ||  2  Atk.  483. 


j 


774  1826.    EX.     1  YOUNGE  &  JER.  163—164.        [n.R. 

Powell      ally  fail  in  making  oat  his  case,  yet  he  is  entitled  to  an  answer. 

Powie.  On  a  bill  the  Court  is  in  the  habit  of  making  intendments  in 
favour  of  the  pleader.  All  the  cases  seem  to  have  determined, 
that  where  the  right  cannot  be  determined  by  one  or  more  actions, 
the  Court  will  interfere  on  a  bill  in  the  nature  of  a  bill  of  peace  : 
Arthington  v.  FawkesA  If,  with  a  view  to  prevent  multiplicity 
of  suits,  the  Court  would  allow  the  lord  to  bring  his  bill,  it  would, 
a  fortiori,  allow  the  tenants.  In  Arthington  v.  Fau-kes,  the  Court 
assumed  jurisdiction,  on  the  ground  of  approvement.     Suppose 

[  »164  ]  two  different  approvements,  *at  different  periods  of  time,  the  one 
leaving  sufficient  common,  the  other  not,  there  may  be  a  right 
to  take  down  the  fences  of  the  one,  and  not  of  the  other.  No 
objection  arises  to  this  bill  because  all  the  tenants  are  not  parties 
to  it :  the  general  rule,  that  all  persons  interested  must  be  made 
parties,  is  dispensed  with  where  it  is  impracticable  or  incon- 
venient, as  in  suits  by  or  against  tenants  of  a  manor,  as  for  suit 
to  a  mill,  or  against  parishioners  for  tithes :  this  principle  was 
recognised  by  the  Lord  Chancellor  in  Cockburnv.  Thompson.** 
It  is  unnecessary  to  enter  into  the  question  of  approvement  of 
turbary  or  estovers :  they  are  not  within  the  Statute  of  Merton  : 
and  that  there  can  be  no  approvement  against  them,  was  decided 
in  Fawcet  v.  Stritkland.§  As  to  the  defendant  Edye,  he  is  the 
steward,  and  has  the  custody  of  the  rolls  and  deeds  of  the  lord- 
ship, of  which  the  plaintiffs  are  not  merely  copyholders,  but  free- 
hold tenants,  and  they  charge  him  with  having  in  his  possession, 
not  merely  the  rolls  of  the  manor  or  lordship,  but  the  muniments 
relating  to  the  right  which  they  claim.  A  mandamus  would  not 
lie  to  compel  their  production ;  and  Edye  admits,  by  the  demurrer, 
that  he  does  collude  with  the  other  defendants.  There  is  there- 
fore clear  ground  for  making  him  a  party :  Femvick  v.  Reed.ti 

Temple,  in  reply : 

Taking  the  right  to  be  as  laid,  it  is  bad  in  law  ;  and  allowing 
them  to  confine  their  right  to  the  terms  levant  et  couchwit,  they 
then  establish  a  distinct  right  in  each  individual,  which  they 

t  2  Vein.  356.  |]  I  Merivale,  114.    See  also  Lord 

X  16  Yes.  321.  Redesdale,  Eq.  PI.  p.  132. 

§  2  Corny.  578;  Willes,  57. 
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would   bind  by  a  decision  on  a  common  right.     Arthington  v.       Powell 

Fawkes  was  not  a  case  of  separate  rights :  the  lord  had  inclosed       powis. 

one  part  *of  the  common  ;  and  therefore,  when  he  had  brought       [  *i65  ] 

one  action,  he  must  have  gone  over  the  same  ground  again 

precisely.     The  lord  would  not  in  this  case  be  bound  as  against 

other  tenants,  who  are  not  parties  to  this  suit.     It  has  been  said, 

that  they  have  a  right  to  the  discovery  of  the  deeds ;  and  that, 

if  they  have  a  right  to  part  of  the  discovery,  a  general  demurrer 

will  not  do.    If  they  have  a  right  as  tenants  of  the  manor,  they 

can  obtain  the  production  by  mandamus. 

Cur.  adv.  vult. 

Lord  Chief  Baron  : 

This  is  a  demurrer  to  a  bill,  commonly  called  a  Bill  of  Peace. 
The  cases  establish  that  a  bill  may  be  brought  by  a  lord  against 
his  tenants,  and  by  tenants  against  the  lord,  in  respect  to  rights 
of  common.  It  is  a  bill  of  peace,  and  to  prevent  multiplicity  of 
actions. 

The  dicta  and  cases  shew,  that  it  is  no  objection  to  this  bill, 
that  the  defendants  may  each  have  a  right  to  make  a  separate 
defence,  provided  there  be  only  one  general  question  to  be  settled, 
which  pervades  the  whole.  It  would  be  against  all  the  cases  to 
allow  this  demurrer :  it  would  put  the  bill  out  of  Court.  It  is  not 
to  be  inferred  from  this,  that  the  Court  will  assume  jurisdiction 
to  decide  any  legal  question  without  referring  it  to  law.  But 
until  the  defendant  has  answered,  the  Court  cannot  know  what 
the  question  may  be.  In  all  probability  there  may  be  one 
general  question,  as  between  the  lord  and  all  the  tenants. 

It  may  certainly  be  a  question  whether  the  lord  will  approve  at 
all.  It  may  also  be  a  question,  if  he  does,  whether  he  has  left 
sufficient  common  for  the  commoners.  In  the  case  of  Weekes 
v.  Slake,  issues  were  directed.  We  are  therefore  of  opinion,  that 
the  Court  must  hear  more  of  the  case  before  it  can  ascertain  what 
course  ought  to  be  taken.  This  *cannot  be  known  until  the  [  *166  ] 
answer  comes  in.    This  pledges  the  Court  to  nothing. 

Demurrer  over -ruled. 
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EXCH.   HILARY  TERM. 


J827.  the  ATTORNEY-GENERAL  v.  ATKINSON  axd 

fVb.S. 

—  Another,  Executors  of  GEORGE  HASSELL. 

ofPUai.  C1  Younge  &  Jervis,  207—212.) 

[  207  ]  Magna  Charta  extends  to  conditional  sureties  only,  not  to  those  bound 

equally  with  the  principal. 

Scire  facias  on  a  bond  against  the  defendants  as  executors 
of  George  Hassell.    The  defendants  craved  oyer  of  the  bond,  and 
condition,  the  latter  of  which  was  as  follows :  "  Whereas  John 
Ridge,  of,  &c.  hath  been  appointed  general  agent  for  the  recruit- 
ing service ;  and  whereas  the  said  John  Ridge  hath  proposed  the 
above  bounden  George  Hassell  as  one  of  his  sureties,  who,  being 
approved  by  his  Majesty's  Secretary  of  War,  hath  agreed  to  enter 
into  and  execute  this  bond ;  now,  therefore,  the  condition  of  this 
obligation  is  such,  that  if  the  said  John  Ridge,  general  agent  for 
the  recruiting  service,  do  and  shall  from  time  to  time,  and  at  all 
times,  well  and  truly  and  duly  pay  and  apply,  or  cause  to  be  paid 
and  applied,  all  and  every  sums  and  sum  of  money  which  shall 
be  paid  to  or  received  by,  or  which  shall  come  to  the  hands  of 
any  person  who  shall  at  any  time  act  for  him,  as  such  general 
agent,  under  any  authority  from  him  the  said  John  Ridge,  or 
which  shall  otherwise  come  to  his  hands,  or  be  committed  to  his 
charge,  or  with  which  he  is  or  shall  or  may  become  in  any 
manner  justly  chargeable,  or  for  which  he   is  or   shall  in  any 
manner  become  accountable,  as  such  general  agent,  or  in  respect 
of  his  having  received  or  of  holding  or  retaining  any  public 
money,  according  to  such  orders,  directions,  and  instructions  as 
have  been  or  shall  from  time  to  time  be  given  to  him,  by,  or  he 
has  received,  or  shall  from  time  to  time  receive  from,  his  Majesty's 
Secretary  at  War  for  the  time  being,  or  by  or  from  such  other 
person  or  persons  as  have  been  or  shall  be  duly  authorized  to 
give  orders,  directions,  and  instructions  to  the  said  John  Ridge 
[  *208  ]       in  that  behalf ;    and  also  if  the  said  John  Ridge,  *his  heirs, 
executors  or  administrators  shall  and  do  from  time  to  time,  and 
at  all  times,  well  and  truly  account  for  all  and  every  sums  and 
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sum  of  money  with  which  he  is  chargeable,  or  shall  at  any  time  att.-Gen. 
and  in  any  manner  become  chargeable,  or  for  which  he  is  account-  atkinsox. 
able,  or  shall  in  any  manner  become  accountable,  either  as  such 
general  agent,  or  in  respect  of  having  received,  or  of  holding,  or 
retaining  public  money,  and  well  and  truly  pay,  or  cause  to  be 
paid,  unto  his  Majesty,  his  heirs,  and  successors,  or  unto  such 
other  person  or  persons  as  shall  be  duly  authorized  to  receive 
the  same,  any  public  money  which  shall  at  any  time  have  been 
or  be  ascertained  to  be  in  his  hands,  whenever  the  same  shall 
be  demanded,  although  the  examination  and  settlement  of  his 
accounts  shall  not  have  been  made  out  and  completed  ;  and  also 
all  balances  and  sums  of  money  which  shall  upon  the  examination 
and  settlement  of  his  accounts,  either  from  time  to  time  or  at  the 
expiration  of  the  period  of  his  being  such  general  agent,  appear 
to  be  due  from  the  said  John  Ridge,  his  executors,  or  admini- 
strators, as  such  general  agent,  or  in  respect  of  any  public  money 
received,  had  or  retained  by  him,  or  in  his  hands  ;  then  the 
above  written  obligation  to  be  void,  or  else  to  remain  in  full  force." 
They  then  pleaded  the  Statute  of  Equity,!  and  alleged,  in  sub- 
stance— That  after  the  execution  of  the  bond,  (to  wit),  on  the 
sixth  day  of  July,  one  thousand  eight  hundred  and  twenty-one, 
George  Hassell  departed  this  life,  (to  wit),  at,  &c.  having  entered 
into  the  bond  merely  as  surety  for  the  said  John  Ridge,  who 
afterwards,  and  after  the  execution  of  the  said  bond,  (to  wit),  on 
the  twenty-first  day  of  August,  one  thousand  eight  hundred  and 
sixteen,  also  departed  this  life  intestate,  (to  wit),  at,  &c,  possessed 
of  and  entitled  unto  personal  estate  to  a  large  amount,  more 
*than  sufficient  to  satisfy  and  discharge  the  obligation  due  and  [  *209  ] 
owing  from  him  to  the  Crown,  consisting  of,  (amongst  other 
property),  large  sums  of  money  and  debts  due  and  owing  to  him 
from  divers  persons,  &c.  and  particularly  the  debt  or  sum  of 
257,445Z.  18s.  lid.  due  and  owing  to  him  the  said  John  Ridge, 
from  A.  B.  &c.  (to  wit),  at,  &c. ;  and  further  alleged  that  after- 
wards, and  after  the  decease  of  the  said  John  Ridge,  (to  wit),  on 
the  first  of  October,  one  thousand  eight  hundred  and  sixteen, 
administration  of  all  and  singular  the  goods,  &c,  which  were  of 
the  said  John  Ridge  deceased  at  the  time  of  his  death,  was 

t  33  Hen.  VIII.  c.  39. 


778  1827.    EX.     1  YOUNGE  &  JEE.  209—210.       lr.r. 


Att.-Gen.  granted  to  Matilda  Ridge,  the  widow  of  the  said  John  Ridge 
Atkinson,  deceased ;  and  that  afterwards,  and  after  the  grant  of  such 
administration  to  the  said  Matilda  as  aforesaid,  (to  wit),  on  the 
tenth  of  December,  one  thousand  eight  hundred  and  sixteen,  a 
creditor's  suit  was  instituted  in  Chancery  against  the  said  Matilda, 
as  administratrix  of  the  said  John  Ridge  as  aforesaid,  in  which 
the  said  Matilda  put  in  her  examination  upon  oath,  by  which  it 
appeared  that  the  said  debt  of  257,445/.  18*.  lid.  was  due  and 
owing  from  the  said  A.  B.  to  the  said  John  Ridge  in  his  life-time ; 
and  further  alleged,  that  though  the  said  bond  was  made  and 
entered  into  by  the  said  George  Hassell  as  surety  only  for  the 
said  John  Ridge,  and  not  for  any  personal  debt,  duty,  obligation, 
or  liability  payable,  due,  or  owing  from  the  said  George  Hassell 
to  the  Crown ;  and  although  the  said  John  Ridge,  the  principal, 
died  possessed  of  considerable  personal  property,  more  than 
sufficient  to  pay,  discharge,  and  satisfy  all  debts,  duties,  and 
obligations  whatsoever  due  and  owing  from  him  to  the  Crown, 
yet  no  process  whatever  was  issued  against  his  administratrix,  or 
his  estate,  or  inquisition  held  to  ascertain  the  validity  or  amount 
of  the  debts  due  to  him  ;  and  further,  that  no  process  issued  at 
the  suit  of  the  Crown  against  the  said  George  Hassell  during  his 
life-time  upon  the  said  bond.    General  demurrer  and  joinder. 

[  210  ]  Parke,  in  support  of  the  demurrer : 

The  dates  being  immaterial,  as  being  laid  under  a  videlicet,  the 
plea  in  substance  amounts  only  to  an  admission  of  the  breach  of 
the  bond,  before  the  scire  facias  was  prosecuted,  stating  that, 
after  the  death  of  the  accountant,  administration  was  granted  to 
his  widow  of  his  effects,  which  were  sufficient  to  satisfy  the  bond, 
and  setting  out  the  answer  of  the  administratrix,  as  an  admission 
by  her  that  the  estate  of  the  accountant  was  at  the  time  of  his 
death  sufficient  to  satisfy  the  bond.  No  laches  can  be  imputed 
to  the  Crown,  which  stands  in  a  different  situation  from  the 
subject;  but  if  it  could,  the  facts  stated  upon  this  plea  would 
furnish  no  answer  to  the  present  suit,  either  in  law  or  equity ; 
for  no  laches  can  bar  a  proceeding  between  subject  and  subject 
upon  a  bond.  It  is  true  that,  after  a  lapse  of  twenty  years,  pay- 
ment may  be  presumed,  but  that  inference  may  be  rebutted  by 
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evidence,  and  can  never  be  raised  against  the  Crown,  for  nullum  att.-Gen. 
tempiis  occurrit  Regi.  It  cannot  be  contended  that  the  Crown  Atkinson. 
should  have  proceeded  against  the  principal  before  calling  upon 
the  surety,  for  no  such  obligation  exists  between  the  surety  and 
the  obligee,  who  upon  default  by  the  principal  may  proceed 
immediately  against  the  surety :  Wright  v.  Simpson ,t  it  being  his 
business  to  see  that  the  principal  pays,  and  not  that  of  the 
creditor. 

(Hullock,  B. :  Have  you  adverted  to  the  words  of  Magna 
Charta,;  by  which,  in  particular  cases,  application  must  first  be 
made  to  the  principal  ?  The  question  is,  if  this  is  within  that 
class  of  cases.) 

That  provision  applies  only  where  the  obligation  is  conditional. 
*The  condition  of  the  surety  is  not  altered  by  these  proceedings,  [  *2ii  ] 
for  he  may  have  his  remedy  over  against  his  principal ;  and  it 
does  not  appear  that  the  estate  of  the  intestate  is  not  now  as 
sufficient  as  at  any  time  to  satisfy  his  demand :  Samuell  v. 
Howarth.§  But  supposing  it  to  be  necessary  that  the  principal 
should  have  been  first  proceeded  against,  it  does  not  appear  upon 
the  record  that  such  proceeding  was  not  instituted  against  the 
accountant  in  his  life-time;  and  as  the  right  of  the  Crown  is 
complete  upon  the  bond,  that  fact,  if  it  be  so,  should  have  been 
stated  in  the  plea.  The  plea  states  that  the  estate  of  the  account- 
ant is  sufficient  to  satisfy  the  bond,  but  says  nothing  of  the  costs 
which  the  Crown  is  entitled  to  recover,  and  upon  that  ground  also 
is  insufficient. 

Alderson,  contra  : 

It  was  not  necessary  to  aver  in  the  plea  that  the  estate  was 
sufficient  to  answer  the  costs  of  the  Crown,  for  it  does  not  follow 
that  any  opposition  would  have  been  offered  by  the  administratrix, 
had  a  demand  been  made  upon  her ;  and  in  that  event  no  costs 

f  6  Ves.  714.  self  be  ready  to  satisfy  the  same ; 

I  Magna  Charta,  c.  8.     "  We  or*  neither  shall  the  sureties  of  the  debtor 

our  bailiff  will  not  seize  any  land  be  distrained,  as  long  as  the  principal 

or  rent  for  any  debt  as  long  as  the  debtor  is  sufficient  for  the  payment 

present  chattels  of  the  debtor  suffice  of  the  debt." 

to  pay  the  debt,  and  the  debtor  him-  §  17  E.  B.  81  (3  Meriv.  272). 
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att.-Gen.     would  have  been  incurred.     The  question  then  is,  whether  or  not 

Atkinson.    ^  was  incumbent  upon  the  Grown  to  proceed  against  the  principal 

before  calling  upon  the  surety,  and  whether  the  words  of  Magna 

Charta  apply  alike  to  absolute  and  conditional  sureties?    The 

words  of  Magna  Charta  are  very  strong,  and  expressly  provide, 

that  the  surety  shall  not  be  distrained  so  long  as  the  principal  is 

sufficient  for  the  payment  of  the  debt.    Now,  in  this  case,  no 

proceedings  having  been  instituted  against  the  principal,   his 

insufficiency  to  account  cannot  have  been  ascertained ;  in  fact,  the 

,  sufficiency  of  his  estate  after  his  death,  at  which  time  the  bond 

must  have  been  forfeited,  is  admitted  upon  the  answer  of  the 

administratrix,  and  there  being  no  words  to  limit  the  provision  to 

[  *2i2  ]       conditional  sureties  only,  *the  principal  being  sufficient  to  answer 

the  demand,  the  Crown  was  bound  to  proceed  against  him  in  the 

first  instance. 

(Hullock,  B. :  This  particular  provision  of  Magna  Charta  is  an 
abridgment  of  the  common  law  prerogative  of  the  Crown ;  t  for  it 
is  clear,  that  anterior  to  that  charter  no  such  understanding  pre- 
vailed ;  does  it  then  affect  the  present  question  ?  That  point  has 
already  been  decided  in  this  Court,  in  the  case  of  The  Attorney- 
General  v.  Resby,  which  is  reported  in  Hardres,  p.  877 ;  in  which 
several  points  were  adjudged;  and,  amongst  others,  that  Magna 
Charta  does  not  extend,  nor  was  ever  taken  to  extend,  to  sureties 
in  a  bond  or  recognizance,  if  they  may  be  so  called,  being  bound 
themselves  equally  with  the  principal;  as  sureties  to  perform 
covenants  and  agreements  are  in  like  manner;  but  to  pledges 
and  nuncupators  only,  who  by  express  words  are  not  responsible, 
unless  their  principals  become  insolvent ;  and  so  are  conditional 
debtors  only.  And  so  the  Act  has  always  been  construed ;  and 
the  words  themselves  imply  as  much.) 

Alderson  admitted  that  he  could  not  distinguish  the  present 
from  the  case  cited  ;  and 

The  Court,  upon  the  authority  of  that  case,   allowed  the 

demurrer,  and  gave 

Judgment  for  ilie  Crown. 

|  2  Inst.  18. 


1827. 
Jan.  81. 
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RICHARD  PORTER  WARD  and  Others  v.  HENRY        i»*3. 
HOSTE  HENLEY  and  Others.  ^isS.20* 

(1  Younge  &  Jervis,  285—299.)  Jvnc  29. 

The  liability  of  sureties  in  a  replevin  bond,  is  limited  to  the  amount 
of  the  rent  in  arrear  at  the  time  of  the  distress,  and  costs ;  and  the}7  are 
not  liable  for  subsequent  rent :  and  therefore,  where  on  the  trial  of  an      Exchequer 
action  of  replevin  a  verdict  was  taken,  by  agreement    between  the        Chamber 
plaintiff  in  the  action  and  the  avowant,  for  the  penalty  of  the  bond,      '«  Equity, 
subject  to  a  reference,  not  only  as  to  the  amount  of  the  rent  due  at  the         [  285  ] 
time  of  the  distress,  but  of  the  rent  then  due,  and  also  of  certain  penal 
rents  (the  sureties  being  no  parties  to  the  agreement)  and  the  arbitrator 
awarded  damages  to  the  full  amount  of  the  penalty  of  the  bond;  the 
Court  held  that  the  sureties  were  entitled  to  be  relieved  from  the  bond, 
it  appearing  that  the  rent  originally  distrained  for  had  been  fully  paid 
before  the  trial  of  the  replevin. 


The  bill  in  this  case  stated  an  indenture  of  lease  dated  the 
8th  April,  1818,  by  which  the  defendant,  Henry  Hoste  Henley, 
demised  to  the  defendant  William  Ward,  for  a  term  of  fourteen 
years  from  the  25th  March,  1818,  a  dwelling  house,  lands,  and 
premises,  at  Lyme  Regis,  in  the  county  of  Dorset,  at  the  yearly 
rent  of  820Z.  for  the  first  two  years,  and  870/.  for  the  remaining 
twelve  years,  by  four  equal  quarterly  payments,  on  the  four  usual 
feasts  or  days  of  payment  of  rent.  And  also  under  the  further 
several  yearly  rent  of  KM.  for  every  acre  of  the  said  premises,  in 
the  nature  of  a  penalty  for  miscultivation,  mismanagement,  and 
breaches  of  covenant  therein  mentioned. 

That  the  said  William  Ward,  in  pursuance  of  the  lease, 
entered  into  possession  of  the  demised  premises,  and  became 
tenant  to  the  said  Henry  Hoste  Henley,  upon  the  terms  thereof. 

That  the  rent  of  870Z.  for  the  said  demised  premises  having 
become  in  arrear,  the  defendant  Henley,  on  the  25th  day  of 
October,  1822,  distrained  upon  the  cattle,  goods,  and  chattels  of 
the  defendant  Ward,  for  the  sum  of  756J.  and  upwards,  then 
alleged  to  be  due  to  Henley,  from  Ward,  for  the  said  rent  of 
870Z.  up  to  and  inclusively  of  the  29th  day  of  September,  1822. 

That  on  the  28rd  day  of  November,  1822,  the  cattle,  goods 
and  chattels  were  replevied,  upon  an  estimate  of  the  value  being 
made  and  taken  by  affidavit  according  to  the  directions  of  the 
statute  11  Geo.  II.,  amounting  to  the  sum  of  900Z.,  on  W.  Ward, 
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Ward  and  the  plaintiffs  as  his  sureties,  entering  into  and  executing  the 
Hex  let.  usual  replevin  bond  to  the  Sheriff,  according  to  the  directions  of 
f  *2hh  ]  the  statute,  in  the  *penal  sum  of  2,0001. :  and  the  Sheriff  made 
deliverance  of  the  said  cattle,  goods  and  chattels,  unto  the  said 
William  Ward,  in  the  usual  course ;  and  that  soon  afterwards, 
one  Thomas  Edward  Clarke,  the  attorney  and  solicitor  of  the 
defendant  Henley,  re-seized,  or  caused  to  bfc  re-seized,  the  same 
cattle,  goods  and  chattels,  for  and  on  behalf  of  the  defendant 
Henley,  on  the  ground  that  the  said  replevin  had  been  irregularly 
obtained ;  and  Clarke  accordingly  soon  afterwards  made  arrange- 
ments for  selling  the  same  under  and  by  virtue  of  the  original 
distress,  as  if  the  same  had  not  been  replevied. 

That  after  such  re-seizure,  it  was  agreed  between  Clarke,  as 
the  agent  on  behalf  of  the  defendant  Henley,  and  Mr.  James 
Kingdon,  as  the  agent  on  behalf  of  the  defendant  W.  Ward,  that 
a  sale  of  the  said  cattle,  goods  and  chattels,  or  of  a  part  thereof, 
should  take  place,  and  that  Clarke  should  receive  out  of  the 
proceeds  of  such  sale  the  sum  of  4002.  for  the  use  of  the  defendant 
Henley,  on  account  of  the  arrears  of  rents. 

That  a  sale  of  part  of  the  said  cattle,  goods  and  chattels 
accordingly  took  place  by  auction;  and  out  of  the  proceeds  of 
such  sale  Clarke  received  the  sum  of  4001.  for  Henley's  use  ;  and 
thereupon  the  bailiff,  with  the  said  Thomas  Edward  Clarke's 
privity  and  approbation  retired  from,  and  relinquished  the 
possession  of  such  of  the  said  cattle,  goods,  and  chattels,  as  were 
not  so  sold. 

That  on  the  8th  day  of  January,  1828,  the  further  sum  of 
92Z.  10*.  for  a  quarter  of  a  year  of  the  said  rent  of  8702.  up  to 
and  due  at  Christmas,  1822,  being  then  unpaid,  Clarke,  by 
direction,  and  in  the  name  and  on  the  behalf  of  Henley,  and 
before  avowing  in  or  upon  the  said  replevin,  again  caused  to  be 
distrained  the  goods  and  chattels  of  W.  Ward  then  on  the  said 
premises,  for  the  same  quarter's  rent :  and  which  cattle,  goods 
and  chattels  so  distrained  as  lastly  mentioned,  were  exclusively, 
[  ^287  ]  or,  if  not  exclusively,  *were  chiefly  such  part  of  the  cattle,  goods> 
and  chattels  so  first  distrained  as  aforesaid,  as  remained  unsold 
as  aforesaid  :  and  that  the  said  Henry  Hoste  Henley's  bailiff  and 
solicitor  having  refused  to  accept  a  tender  thereupon  made  to 
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them  respectively,  on  behalf  of  Ward,  of  such  sum  of  922.  10s.       ward 

the  cattle,  goods  and  chattels  so  lastly  distrained  were,  under      henley. 

the  said  Thomas  Edward  Clarke's  direction,  and  notwithstanding 

such  tender,  sold  under  such  last  mentioned  distress ;  and  that 

by  such  last  mentioned  sale  there  was  raised  and  produced  the 

sum  of  100Z.  and  upwards,  for  the  payment  and  satisfaction  of 

the  said  quarter  of  a  year's  rent,  amounting  to  92Z.  10s.  and  the 

costs  attending  such  last  distress  and  sale;   and  such  sum  of 

100/.  and  upwards  was  received  by  Henley  accordingly. 

That  Kingdon,  the  attorney  of  W.  Ward,  had,  after  the 
replevying  of  the  first  distress,  and  after  the  execution  of  the 
replevin  bond,  several  interviews  with  Clarke,  for  the  purpose  of 
coming  to  some  arrangement  with  reference  to  the  distress  ;  and 
that  at  one  of  such  interviews  Clarke,  for  the  first  time,  informed 
Kingdon  that  W.  Ward  had  incurred,  and  made  himself  liable 
to  pay,  certain  increased  rents,  which  he  alleged  were  reserved 
by  the  lease,  viz.  10/.  a  load  for  dung,  used  upon  the  tillage 
ground  instead  of  the  pasture  ground,  and  10Z.  per  acre  for  under- 
letting certain  parts  of  the  demised  premises ;  and  that  Kingdon 
having  thereupon  observed,  that  as  the  distress  was  (as  in  fact  it 
was)  for  the  ordinary  rent  only,  Henley  had  waived  his  right 
and  claim  to  the  said  increased  rents,  Clarke  expressly  declared, 
that  it  had  never  been  the  intention  of  Henley  to  have  claimed 
the  said  increased  rents  alleged  to  have  been  incurred ;  but 
although  they  had  not  been  distrained  for,  Henley  was  advised 
he  could  avow  for  the  same  under  the  first  distress;  yet  that 
notwithstanding  Henley  would  probably  not  claim  *such  increased  [  *288  ] 
rents,  if  W.  Ward  complied  with  Henley's  terms  of  arrangement, 
or  to  that  effect. 

That  Kingdon,  being  unable  to  come  to  any  satisfactory 
arrangement  with  Henley  respecting  the  first  distress,  the  action 
of  replevin  was  prosecuted  in  his  Majesty's  Court  of  Common 
Pleas  at  Westminster,  by  W.  Ward  against  Henley  and  his 
distraining  bailiff,  Robert  Norris  ;  in  which  action  Henley 
avowed,  and  Norris,  as  his  bailiff,  made  cognizance  for  the 
arrears  of  the  said  ordinary  rent  of  870/.,  and  also  the  said  penal 
increased  rents;  and  that  thereupon  W.  Ward  applied  to  the 
Court  of  Common  Pleas  for  permission  to  bring  into  Court  the 
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Ward  amount  of  the  arrears  of  the  said  ordinary  rent  of  870/.  then 
Henley,  remaining  unpaid :  and  that  the  said  Court  having  granted  such 
permission,  W.  Ward  paid  into  the  said  Court,  in  that  action,  the 
sum  of  810/.  6*.,  which,  together  with  the  amount  of  land-tax 
paid  by  W.  Ward  in  respect  of  the  said  premises,  and  with  the 
said  400/.  raised  and  received  by  Henley  as  aforesaid,  was  equal 
to  the  arrears  of  the  said  yearly  rent  of  870/.,  for  which  the  last 
mentioned  distress  was  made. 

That  the  said  sum  of  810/.  6*.  was  subsequently  taken  out  of 
Court,  and  received  by  Henley ;  and  that  the  action  being  at 
issue,  the  same  came  on  to  be  tried  at  the  last  Summer  Assizes 
for  Dorsetshire,  holden  at  Dorchester,  when  evidence  having  been 
adduced  to  prove  the  amount  of  penal  rents,  a  verdict  was  by  and 
with  the  consent  of  the  parties  to  such  action,  taken  for  the 
defendants  in  the  same  action,  with  2,000/.  damages  on  the  first 
issue,  and  1*.  on  the  other  issues,  and  costs,  subject  to  an  order  of 
Nisi  Prius  then  made  in  the  said  action,  by  the  consent  of  the 
parties  to  such  action,  for  referring  the  said  damages  to  Thomas 
Best,  Esq.  to  be  reduced  by  him  if  he  should  think  fit,  giving  to 
Henley  rent  due  to  the  24th  of  June,  then  last,  for  the  said 
premises,  and  allowing  to  W.  Ward  the  value  of  the  crops  then 
upon  the  grounds. 
[  289  ]  That,  in  pursuance  of  the  said  order  of  Nisi  Prius,  the  said 

Thomas  Best  proceeded  upon  the  said  reference,  and  taking  the 
account,  reduced  the  damages  to  1,220/. 

That  Henley  had,  subsequently  to  the  said  replevin  and 
replevin  bond,  had  and  received  sums  of  money  amounting  in 
the  whole  to  a  sum  considerably  greater  than,  and  exceeding  the 
value  at  which  the  said  cattle,  goods  and  chattels  seized  on 
the  first  mentioned  distress  were  so  estimated  and  valued  as 
aforesaid. 

That  the  said  bond  so  entered  into  by  the  plaintiffs  had  been 
assigned  to  the  defendants  Henley  and  Norris,  and  they  had 
commenced  an  action  upon  it  in  the  Common  Pleas,  against  the 
plaintiffs,  for  the  whole  penalty  of  such  bond. 

The  bill  charged  (inter  alia)  that  the  plaintiffs  were  not,  nor 
was  either  of  them,  consenting  or  privy  to,  or  acquainted  with, 
the  said  transactions,  arrangements,  and  matters,  subsequent  to 
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the  execution  of  the  said  bond,  or  any  part  thereof,  and  that  by       Ward 
the  means  aforesaid  they  had  become  equitably  discharged  from      hbnlby. 
the  said  bond. 

The  bill  prayed  an  injunction  to  restrain  the  defendants  Henley 
and  Norris  from  prosecuting  the  action,  and  that  the  plaintiffs 
might  be  relieved  against  the  bond,  and  have  the  same  delivered  up. 

The  defendants  Henley  and  Norris  admitted  the  general  state- 
ments in  the  bill,  but  stated,  that  the  sale  of  the  goods  under  the 
first  distress,  was  in  pursuance  of  an  authority  given  by  W.  Ward, 
(stated  in  the  answer),  by  which  he  requested  them  not  to  sell  at 
the  expiration  of  five  days ;  but  to  continue  in  possession,  and 
sell  at  such  subsequent  time  as  they  should  think  proper,  giving 
notice ;  and  under  which  authority  they  continued  in  possession 
till  they  received  a  replevin  warrant,  and  were  turned  out  of 
possession;  but  it  being  considered  that  William  Ward  was 
precluded  by  his  agreement  from  replevying,  they  again  took 
^possession,  but  subsequently  re-delivered  the  goods  to  William  [  *290  ] 
Ward. 

They  stated  that  on  the  trial  of  the  action  of  replevin  evidence 
was  adduced  to  prove  the  amount  of  the  penal  rents,  and  the 
other  rents  due ;  and  the  defendant  Henley  was  proceeding  to 
give  further  evidence  upon  that  subject,  when  the  Judge  observed, 
that  as  the  evidence  had  already  gone  beyond  2,000Z.,  the  penalty 
of  the  bond,  and  the  sureties  could  not  be  liable  above  that  sum, 
it  was  useless  to  go  any  farther ;  and  therefore  a  verdict  was, 
under  the  direction  of  the  Judge,  found  for  the  defendants  in  the 
said  action,  with  damages  to  the  amount  of  2,0002. ;  and  that 
such  verdict  was  subject  to  an  order  of  Nisi  Frius  then  made  in 
the  action,  for  referring  the  damages  to  Thomas  Best,  Esq.  to  be 
reduced  by  him  if  he  should  think  fit. 

The  defendants  stated  at  length  the  order  of  Nisi  Prius,  by 
which  it  was  ordered  by  the  Court,  by  and  with  the  consent  of 
the  parties — That  the  jury  should  find  a  verdict  for  the  defendants, 
damages  2,0001.  on  the  first  issue,  and  1*.  on  all  the  other  issues, 
costs  40s.  And  that  Thomas  Best,  Esq.  should  reduce  the 
amount  of  the  said  damages,  if  he  should  think  fit,  giving  to 
the  said  defendant,  Henry  Hoste  Henley,  rent  due  to  the  24th 
day  of  June  then  last,  for  the  premises. 

r.r. — vol.  xxx.  50 
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Ward  The  defendant  Henley  admitted,  that  he  had  received  subse- 

Henley.  quently  to  the  replevin,  the  sums  of  money  following:  400/., 
92/.  10s.,  301/.  16*.,  and  123/.  12*.,  making  together  the  sum  of 
967/.  8*.,  which  exceeded  the  sum  of  900/.,  the  value  at  which 
the  said  cattle,  goods  and  chattels  seized  on  the  said  first  distress 
were  estimated,  but  of  which  the  said  sum  of  92/.  10*.  was 
received  for  subsequent  rent,  and  the  said  sum  of  173/.  12s.  by 
sale  of  the  crops. 

The  defendants  Henley  and  Norris  admitted  that  they  had 

[  *29i  ]       obtained  an  assignment  of  the  bond,  and  had  commenced  *an 

action  on  it,  for  the  amount  of  the  final  judgment  in  the  replevin, 

amounting  to  1,220/.  1*.  damages,  and  548/.  10*.  costs,  making 

together  1,769/. 

The  only  evidence  on  the  part  of  the  plaintiffs  was  that  of 
Kingdon,  the  attorney,  which  merely  went  to  shew  that  the 
plaintiffs  were  not  aware  of  the  authority  given  by  William  Ward, 
to  the  defendants,  Henley  and  Norris,  to  sell  under  the  first 
distress. 

The  defendants,  Henley  and  Norris,  proved  by  the  auctioneer, 
that  after  the  first  distress,  the  plaintiffs  claimed  the  goods 
distrained,  under  an  alleged  assignment  or  bill  of  sale  from 
William  Ward,  and  not  as  sureties  in  the  replevin  bond.  They 
also  went  into  some  evidence  to  shew  that  Kingdon  was  the 
attorney  employed  not  only  by  WTilliam  Ward,  but  by  the 
plaintiffs ;  and  that  if  the  latter  were  not  expressly  parties,  yet 
they  were  privy  to  and  conusant  of  the  arrangements  between 
William  Ward  and  the  defendants  Henley  and  Norris,  and  their 
solicitor. 

The  case  was  argued  on  the  15th  and  20th  days  of  November, 
1825,  before  the  Lord  Chief  Baron  alone,  and  afterwards  on  the 
29th  day  of  June,  1826,  before  the  whole  Court. 

Knight  and  Russell  for  the  plaintiffs,  contended  that  the 
landlord  by  selling  the  goods  after  the  replevin,  had  precluded 
the  plaintiffs  from  performing  the  condition  of  the  bond,  and 
that  he  ought  not  to  be  allowed  to  take  advantage  of  his  own 
wrong.  That  the  liability  of  the  sureties  was  confined  to  the 
reserved  rent  of  the  property  due  at  the  time  of  the  first  distress ; 
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and  did  not  extend  to  rent  which  became  due  subsequently  to       Ward 
the  replevin  bond,  nor  to  penal  rents,  whether  accrued  due  at      Henley. 
the  time  of  the  first  distress  or  subsequently.     That  the  entire 
amount  of  the  value  of  the  goods  at  the  time  of  the  first  distress 
had  *been  received  by  Henley,  and  that  the  bond  had  become      [  *292  ] 
thereby  discharged.     That  the  plaintiffs  were  no  parties  to  the 
reference  at  Nisi  Prius,  or  the  award,  and  were  not  bound  or 
affected  by  it.    And  they  submitted  generally,  that  the  trans- 
actions between  the  defendant  Henley  and  William  Ward,  had  in 
equity  discharged  the  plaintiffs  as  his  sureties. 

Martin,  H.t  Pepys,  and  Seymour  for  the  defendants,  urged 
that  the  sale  of  the  goods  after  the  first  distress,  was  by  arrange- 
ment between  all  parties,  and  with  the  consent  of  the  plaintiffs  as 
sureties.  That  during  the  whole  transaction  the  same  attorney 
had  been  employed  by  William  Ward,  and  the  plaintiffs ;  that 
though  the  reference  at  Nisi  Frius  was  not  expressly  stated  to  be 
with  the  consent  of  the  plaintiffs,  as  the  sureties  in  the  replevin 
bond,  yet  the  whole  transaction  shewed  that  they  were  privy  to 
that  reference. 

Knight,  in  reply,  contended  that  it  was  immaterial  whether 

the  sale  of  the  goods  was  with  or  without  the  assent  of  the 

sureties.      The  most  important  point,  viz.  that  in  every  way  the 

landlord  had  recovered  the  full  value  distrained  for,  was  left 

untouched.     That  the  sureties  had  actually  refused  to  become 

parties  to  the  reference  at  Nisi  Prius.     And  the  order  of  Nisi 

Frius   had,  therefore,  the  effect  of  rasing  their  seals  from  the 

bond.     By  the  order  of  reference,  rent  was  given  to  the  landlord, 

which  could  not  possibly  have  been  recovered  in  the  action  of 

replevin. 

Cur.  adv.  vult. 

Alexander,  C.  B.,  now  delivered  the  judgment  of  the  Court  :  1827. 

Jan.    1. 

This  is  a  bill  by  the  sureties  in  a  replevin  bond,  to  be  relieved         

against  the  bond  upon  equitable  grounds.     The  relief  is  sought 
in  equity  upon  the  *ground,  that  the  creditor  by  his  transactions       [  *293  ] 
with  the  principal  debtor,  has,  without  the  consent  of  the  sureties, 

50—2 
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Ward  placed  them  in  a  worse  situation  than  they  would  have  been 
Henley,  without  those  transactions.  This  is  an  acknowledged  rule  of 
equity,  and  often  applied.  The  material  facts  of  the  case  are 
these :  the  brother  of  the  plaintiff  was  tenant  to  the  defendant  at 
a  rent  of  320/.:  there  were  also  in  the  lease  covenants,  on  a 
breach  of  which,  a  large  sum  per  acre  was  made  payable  as  an 
augmented  rent,  and  stipulated  damages.  Bent  being  in  arrear 
in  October,  1822,  a  distress  was  put  in.  The  notice  was  for  7501. 
and  upwards.  An  application  was  made  by  the  tenant  to  delay 
the  sale,  and  he  agreed  that  the  distress  might  be  kept  on  the 
premises,  and  that  the  agents  of  the  landlord  might  enter  to  take 
care  of  the  distress.  After  this  the  tenant  replevied :  the  plaintiffs 
were  the  sureties  in  the  bond,  which  was  given  for  2,000/.  The 
landlord's  agents  conceiving  that,  after  the  undertaking  above 
mentioned,  the  tenant  had  no  right  to  replevy,  made  another 
distress :  upon  a  negotiation,  part  of  the  goods  were  sold,  and  a 
sum  of  400/.  was  paid  to  the  landlord.  An  action  was  brought 
by  the  tenant  against  the  landlord,  in  which  the  tenant  paid 
350/.  into  Court,  that  being  the  sum  which,  with  the  400/.  before 
paid,  the  tenant  insisted  was  all  that  was  due.  This  sum  was 
taken  out  of  Court  by  Henley,  the  landlord.  The  action  went 
down  to  trial,  and  by  consent  the  defendant  had  upon  his  avowry 
a  verdict  for  2,000/.,  subject  to  have  the  damages  reduced  by  the 
award  of  Mr.  Best.  The  rule  of  Nisi  Prius  referred  not  only  the 
matters  in  the  case,  but  all  matters  in  difference  between  those 
parties.  Mr.  Best,  by  his  award,  reduced  the  damages  to  1,200/. 
There  was  a  subsequent  distress  for  subsequent  rent.  It  appears 
upon  the  whole  that  more  has  been  recovered  by  the  landlord 
than  the  amount  of  the  debt  for  mere  rent  at  the  time  of  the 
replevin ;  but  in  the  lease  there  were  the  covenants  before 
[  *294  ]  mentioned,  as  to  the  mode  *of  management  and  for  the  payment 
of  the  augmented  rent,  in  case  of  any  breach.  Evidence  of  such 
breach  was  given  at  the  trial  of  the  action,  and  also  in  the 
reference.  The  arbitrator  took  also  into  the  account,  rent  accrued 
after  the  distress,  the  value  of  the  crops,  and  every  other  question 
then  depending  between  the  landlord  and  his  tenant,  the  parties 
to  that  suit. 
This  bill  has  been  exhibited  by  the  sureties  to  be  relieved  upon 
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these  circumstances  from  their  bond.    It  is  contended  that  under        Wabd 

these  circumstances  the  plaintiffs,   the   sureties,  ought   to  be      Henley. 

relieved  from  all  liability  on  their  bond,  upon  the  rules  of  equity, 

to  which  I  have  before  adverted.     It  seems  first  necessary  to 

obtain  a  clear  conception  of  the  nature  and  extent  of  the  liability 

undertaken  by  entering  as  surety  into  a  replevin  bond.     The 

distress  is  made  for  rent  in  arrear,  and  the  replevin  bond  is  given 

upon  the  re-delivery  of  the  distress  to  the  tenant ;   and  it  is 

conditioned  for  the  tenant's  prosecuting  with  effect  his  action  of 

replevin,  and  for  making  return  of  the  goods  distrained,  if  a 

return  thereof  should  be  awarded.     The  question  to  be  tried  in 

the  suit  of  replevin,  is,  whether  any  and  what  rent  was  in  arrear 

at  the  time  when  the  distress  was  made.     The  distress  can  be 

sustained  in  respect  of  such  rent  only ;  and  to  the  extent  alone 

of  such  rent,  as  was  due  at  the  time  of  the  distress.    For  these 

compound  sums  (and  costs),  the  replevin  bond  is  a  security,  and 

for  these  only.     The  declaration  in  replevin  merely  complains  of 

the  unjust  taking  and  detaining  of  the  plaintiff's  goods :  it  is 

incumbent  upon  the  defendant  in  replevin,  by  his  avowry  or 

cognizance,  to  justify  the  distress,  by  shewing  a  legal  ground  or 

authority  for  making  it ;  and  it  is  necessary  for  him  to  shew  in 

his  avowry  or  cognizance,  that  the  rent  distrained  for  was  in 

arrear  before  the  distress,  and  remaining  so  in  arrear,  the  distress 

was  therefore  made.     The  allegation  that  the  rent  was  in  arrear 

at  the  time  of  *the  distress,  is  put  in  issue  by  the  plea  of  Hens  in       [  *295  ] 

arrear,  in  the  manner  alleged  in  the  avowry  or  cognizance,  and 

upon  this  issue,  at  the  trial,  the  defendant  must  prove  rent  in 

arrear  at  the  time  of  the  distress,  otherwise  the  plaintiff  would  be 

entitled  to  a  verdict.     Hence  it  is  obvious  that  the  verditt  upon 

the  record  in  a  replevin  suit,  if  found  for  the  defendant,  can  be 

so  found  in  respect  or  on  account  only  of  rent  due  at  the  time  of 

taking  the  distress ;  because,  on  the  issue  joined  on  that  record, 

no  other  rent  but  the  rent  which  was  due  at  the  time  of  the 

distress,  could  be  the  subject  of  enquiry  or  investigation  before 

the  jury.    If  the  defendant  entitle  himself  to  a  verdict  on  the 

issue  of  riens  in  arrear,  he  may  proceed  either  under  the  stat.  17 

Car.  II.  c.  7,  or  at  common  law.     If  he  elect  the  former  course, 

he  must,  besides  the  amount  of  the  arrears  of  rent,  prove  at  the 
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Ward  trial  the  value  of  the  goods  distrained ;  and  upon  a  verdict  so 
Henley,  constituted,  the  defendant  may  take  judgment  for  the  amount  of 
the  arrears  found  by  the  jury,  and  may  immediately  thereupon 
sue  out  execution  against  the  plaintiff.  If  on  the  other  hand,  the 
defendant  should  not  be  prepared  at  the  trial  with  evidence  of  the 
value  of  the  distress,  he  must  take  his  judgment  at  common  law, 
pro  retorno  habendo.  The  liability  of  the  sureties  in  a  replevin 
bond,  is  the  amount  of  the  rent  proved  to  be  in  arrear  at  the 
time  of  the  distress,  and  the  costs  of  the  replevin  suit,  to  the 
amount  of  the  penalty  in  the  replevin  bond.  It  has  been  con- 
tended that  the  transaction  between  the  landlord  and  tenant,  by 
which,  part  of  the  cattle,  goods,  &c.  distrained,  was  sold,  and 
400/.  out  of  the  produce  paid  to  the  landlord,  and  the  rest  dis- 
posed of  with  his  consent,  has  of  itself  the  effect  of  discharging, 
in  equity,  the  bond  against  the  sureties.  This  argument  proceeds 
upon  the  assumption  that  the  sureties  might  have  satisfied  their 
obligation,  according  to  its  true  construction,  by  restoring  the 
distress  replevied.  They  say  that  this  mode  of  exonerating 
[  *29r>  ]  *themselves,  being  rendered  impossible  by  a  transaction  between 
the  principal  debtor  and  the  creditor  obligee,  they,  the  sureties, 
according  to  the  rule  above  stated,  are  thereby  equitably  dis- 
charged. A  great  obscurity  envelopes  the  facts  in  this  part  of 
the  case ;  there  is  conflicting  testimony  as  to  the  part  which  the 
sureties  took  in  this  transaction ;  on  one  side  they  are  represented 
as  having  had  no  share  in  it ;  on  the  other  it  is  said,  that  it  was 
the  transaction  of  the  sureties  more  than  of  the  tenant,  the 
principal.  It  is  a  satisfaction  to  us  to  be  able  to  escape  from  the 
necessity  either  of  deciding  from  the  uncertain  lights  contained 
in  the  depositions,  which  of  these  representations  is  the  true  one, 
or  of  putting  the  fact  into  a  course  of  ulterior  inquiry.  We  think 
we  can  dispose  of  this  cause,  without  reference  to  this  question. 
And,  as  we  do  not  decide  this  question,  it  would  be  misplaced  to 
give  a  hypothetical  opinion  upon  the  equity  which  the  facts  are 
supposed  to  raise ;  we  give  therefore  no  opinion  upon  this  first 
point.  There  was,  as  I  have  stated,  a  second  distress,  and  it 
has  been  urged  that  this  also  had  the  effect  of  exonerating  the 
sureties ;  I  pass  this  by  as  a  point  of  no  moment.  I  proceed  to- 
the  third  point,  upon  which  our  opinion  is   founded,  viz.  the 
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transactions  at  the  trial.  The  rent  to  which  the  sureties  are  Ward 
liable,  is  the  rent  distrained  for  and  in  arrear  when  the  distress  henley. 
was  made:  in  respect  of  any  subsequent  rent  no  liability,  in 
point  of  law,  attaches  upon  them  under  the  bond,  notwithstanding 
a  breach  of  the  bond  may  have  been  incurred  by  the  non- return 
of  the  goods  distrained.  The  issue  on  the  record  in  the  replevin 
suit,  must  necessarily  be  restricted  to  an  enquiry  concerning  the 
amount  of  the  rent  in  arrear  at  the  time  of  the  distress,  and  the 
verdict  of  the  jury  must  be  the  result  of  an  enquiry  in  respect  of 
that  matter  only.  If  a  replevin  cause,  in  which  the  only  issue 
is,  whether  there  was  rent  in  arrear  at  the  time  of  the  distress, 
be  referred  at  *the  trial,  and  by  the  terms  of  the  rule  of  reference,  [  *297  ] 
the  matter  in  difference,  in  the  cause  be  merely  referred,  the 
jurisdiction  of  the  arbitrator  would  be  confined  to  the  issue  on 
the  record;  and  in  such  a  case  he  could  decide  only  on  the 
amount  of  the  arrears  at  the  time  of  the  distress,  in  the  same 
manner  as  the  jury  must  have  done,  if  the  cause  had  actually 
proceeded  to  a  verdict.  In  the  case  put,  the  sureties  in  the 
replevin  bond  would  have  had  no  ground  of  complaint,  inasmuch 
as  their  liability,  viz.  the  amount  of  the  rent  in  arrear  at  the 
time  of  the  distress,  would  not  be  altered,  the  arbitrator  being 
substituted  in  the  place  of  the  jury,  and  the  award,  as  well  as  the 
verdict,  must  have  been  confined  to  the  rent  originally  distrained 
for.  But  if,  at  the  trial  of  the  action  of  replevin,  the  tenant  and 
landlord,  without  the  knowledge  or  consent  of  the  sureties  in 
replevin,  agree  to  refer  all  matters  in  difference  between  them ; 
and  by  the  order  of  reference  give  the  arbitrator  a  power  not 
only  of  deciding  upon  the  quantum  of  rent  due  at  the  time  of 
the  distress,  but  also  authorize  him  in  distinct  terms  to  decide 
concerning  the  amount  of  rent,  not  only  due  at  a  period  long 
subsequent  to  the  distress,  but  at  a  time  subsequent  to  the  com- 
mencement of  the  proceedings  in  the  replevin  suit,  and  of  conse- 
quence to  arbitrate  concerning  rent,  in  respect  of  which,  the 
sureties  in  the  replevin  bond  were  not,  under  that  bond,  subject 
to  any  liability  whatever,  the  liability  of  such  sureties  would  be 
thereby  altered  and  increased,  because  the  rent  awarded  by  the 
arbitrator  might  be  composed  either  altogether,  or  in  part  at 
least,  of  rent  which  became  due  long  subsequently  to  the  time 
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Ward       of  the  original  distress,  and  with  which  the  replevin  bond  had 

Henley,     nothing  to  do.     Suppose  goods  to  the  value  of  5001.  to  be 

distrained  for  arrears  of  rent,  and  to  be  replevied  in  the  usual 

way,  and  upon  the  usual  replevin  bond ;  the  rent  actually  in 

arrear  at  the  time  of  the  distress  being  2002. :  to  this  extent,  and 

[  *298  ]  the  costs,  the  *sureties  in  replevin  would  be  strictly  liable ;  and 
upon  payment  of  that  amount,  in  case  of  an  action  on  the  replevin 
bond,  they  might*  be  relieved  by  a  summary  application  to  the 
equitable  jurisdiction  of  the  Court,  in  which  such  action  might 
be  pending,  founded  on  the  stat.  11  Geo.  II.  c.  19 ;  but  under  a 
general  reference  like  that  last  above  supposed,  the  arbitrator 
might  find  1,0002.  due  to  the  landlord  at  the  time  of  the  reference, 
composed  of  the  2001.  due  at  the  time  of  the  distress,  and  of  800Z. 
which  had  become  due  after  such  distress,  and  before  the  time  of 
the  reference.  If  the  sureties  were  to  be  bound  by  the  award, 
they  would  be  liable  to  the  whole  penalty  of  their  bond  (1,0002.); 
in  a  case  where  if  the  jury  had  found  a  verdict,  their  legal 
liability  could  not  have  extended  beyond  2002.,  (the  amount  of 
the  actual  arrears  at  the  time  of  the  distress,  and  for  which  such 
distress  was  made),  and  costs.  Thus,  under  a  liability  originally 
incurred  for  2002.,  the  sureties  might,  without  their  knowledge 
or  consent,  be  subjected  to  the  payment  of  8002.  more.  If  this 
view  of  the  subject  be  correct,  it  appears  that,  by  the  reference 
in  question,  the  sureties  in  replevin  were  placed  in  a  different 
situation  from  that  in  which  they  would  have  stood,  if  the  case 
had  proceeded  to  a  verdict.  It  may  be  questionable  whether  the 
sale  of  the  goods  distrained  with  the  knowledge  of  the  landlord,  * 
can  be  deemed  material  in  this  inquiry.  After  the  execution  of 
the  replevin  bond,  the  distrainer  has  no  power  or  lien  of  any 
sort  or  description  whatever  over  or  upon  the  goods  which  were 
distrained ;  the  tenant  may  do  what  he  likes  with  the  goods,  the 
property  in  which  remains  exclusively  in  him,  if  he  has  not 
transferred  it  by  sale  or  assignment :  Hefford  v.  Alger  A  So  little 
does  the  subsequent  disposition  of  the  goods  distrained  affect  the 

[  *299  ]  liability  of  the  sureties  in  a  replevin  bond,  that  *the  landlord 
may  afterwards  distrain  the  same  goods  for  subsequent  rent, 
without  discharging  the  sureties  in  a  replevin  bond,  entered  into 

+  1  Taunt.  21 S. 
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upon  a  former  distress  of  the  same  identical  goods,  for  former  Ward 
rent.  It  may,  however,  be  contended  that,  in  the  present  case,  hknley. 
the  sureties  have  no  just  ground  of  complaint,  inasmuch  as 
evidence  was  gone  into  at  the  trial,  and  the  right  of  the  defendant 
in  replevin  to  arrears  of  rent  at  the  time  of  the  distress,  to  the 
amount  of  the  penalty  in  the  replevin  bond,  thereby  fully 
established  before  recourse  was  had  to  the  reference ;  and  that 
the  reference  was  for  the  purpose  of  reducing  and  not  increasing 
the  amount  of  the  rent  proved  at  the  trial  to  have  been  in  arrear 
at  the  time  of  the  distress,  and  of  consequence  that  the  proceeding 
was  obviously  advantageous  to  the  sureties.  But  it  does  not 
appear  to  be  reasonable  that  the  landlord  should  have  the 
advantage  of  a  general  and  final  adjustment  of  all  accounts 
between  himself  and  his  tenant,  and  at  the  same  time  hold  the 
sureties  liable  to  any  balance  that  may  be  found  due  to  him  upon 
such  adjustment,  merely  because  such  balance  may  be  less  than 
the  rent  actually  in  arrear  at  the  time  of  the  distress ;  the  final 
balance  may  be  derived  from  a  settlement  of  various  conflicting 
items  in  dispute  between  [the  parties,  and  may  be  constituted  not 
of  rent,  but  of  some  claim  of  the  landlord  aliunde,  and  in  respect 
of  which  the  sureties  were  under  no  liability.  If,  therefore,  the 
landlord  seeks  an  advantage  from  this  mode  of  adjustment, 
which  he  could  not  have  had  from  the  ordinary  course  of 
proceeding  by  verdict,  &c.  he  must  be  considered  to  have  waived 
all  claim  upon  the  replevin  bond. 

The  decree  directed  a  perpetual  injunction;  satis- 
faction to  be  entered  in  the  judgment  at  law : 
no  costs  on  either  side. 
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is*?.  LEAKE  v.  BECKETT. 

Feb.  26. 
(1  Younge  &  Jervis,  339.) 

Chamber  ^e  Court  ^^  not  g^"1*  *&  injunction  to  stay  waste,  at  the  instance 

i*  Equity.  of  a  judgment  creditor,  in  a  suit  by  him  against  the  heir  and  adminis- 

Gray's  Inn  trator  of  the  debtor. 

r  889  ]  THIS  was  a  suit  by  a  judgment  creditor  against  the  heir-at-law 

and  administrator  of  his  debtor,  to  obtain  the  benefit  of  his 
judgment,  as  against  a  satisfied  mortgage  term,  and  a  fraudulent 
conveyance  by  the  debtor,  which  were  set  up  by  the  heir-at-law. 

Stuart  now  moved  on  the  part  of  the  plaintiff  for  an  injunc- 
tion to  restrain  the  defendant  from  pulling  down  buildings, 
cutting  down  timber,  and  committing  other  waste. 

The  motion  was  supported  by  an  affidavit  of  the  facts,  and  of 
a  notice  of  the  motion. 

Alexander,  G.  B. : 

You  do  not  swear  that  your  debt  is  in  any  danger  of  being  lost, 
if  these  acts  are  permitted.  I  do  not  recollect  such  an  application 
as  the  present,  and  I  should  hesitate  to  make  the  order  without 
an  authority. 

On  the  following  day,  Stuart  admitted  that  he  had  been 
unable  to  find  any  authority  for  the  application.  On  which  the 
Lord  Chief  Baron  refused  the  motion,  observing,  that  though  a 
clear  case  of  fraud  might  perhaps  be  made  out,  still  it  might 
happen  that  the  plaintiff  had  no  interest  in  the  property. 

Motion  refused. 
EXCH.   EASTER  TERM. 


In  Error  from  the  Court  of  King's  Bench. 
1827.  SARGUY  and  Another  v.  HOBSON. 

May  9. 

(1  Younge  &  Jervis,  347—353.) 

Exchequer 

Chamber.  [This  case  is  reported  from  4  Bing.  181,  along  with  the  report 

of  the  case  in  the  K.  B.,  in  26  B.  R.  251.] 
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BARKER  and  OWEN  v.  RICHARDSON.  J827- 

May  21. 
(1  Younge  &  Jervis,  362—367.)  

Where  there  are  several  plaintiffs,  and  one  fraudulently  gives  a  release       0f  pigaSm 
to  prejudice  the  real  plaintiff,  and  that  release  is  pleaded,  the  Court        r  3^  1 
will  set  aside  that  plea,  and  order  the  release  given  to  be  delivered  up  to 
be  cancelled. 

But  the  fraud  must  be  clearly  made  out  by  the  affidavits  of  the  party 
seeking  to  set  aside  the  plea. 

Patteson,  in  Hilary  Term  last,  obtained  a  rule  calling  upon 
the  defendant  to  shew  c^use  why  the  plea  of  release  put  in  by 
him  should  not  be  quashed,  and  the  release  therein  mentioned 
delivered  up  to  be  cancelled.  He  founded  his  motion  upon 
affidavits,  which  stated,  that  the  plaintiffs  were  in  partnership, 
which,  in  the  year  1825,  was  dissolved,  and  that  by  the  deed 
of  dissolution  it  was  amongst  other  things  agreed  that  Barker 
should  collect  the  partnership  debts,  and  from  the  proceeds 
thereof  discharge  all  demands  upon  the  firm,  and,  if  there  should 
be  any  surplus,  should  pay  Owen  his  share  or  proportion  of  such 
surplus.  The  deed  also  empowered  Barker  to  sue  for,  and  take 
all  lawful  means  to  compel  the  payment  of  debts  due  to  the 
partnership.  Upon  the  dissolution  of  the  partnership  a  notice 
to  that  effect,  containing  also  the  terms  and  conditions  expressed 
in  the  deed,  signed  by  the  plaintiffs,  was  published  in  the 
Gazette,  and  the  newspapers  in  the  neighbourhood,  and  circulated 
amongst  the  debtors  to  the  firm,  and  delivered  to  the  defendant, 
who,  previously  to  the  dissolution,  was  indebted  to  the  plaintiffs 
for  work  done  by  them.  After  this  notice,  repeated  applications 
were  made  to  the  defendant  for  payment :  and  on  one  occasion, 
when  Owen  was  present,  he  signed  a  receipt  for  *the  amount,  [  *363  ] 
notwithstanding  the  remonstrances  of  Barker,  who  thereupon 
commenced  the  present  action  in  the  joint  names  of  himself  and 
partner;  to  which  the  defendant  pleaded  a  release  from  Owen. 
The  affidavits  further  stated,  that  Owen  was  considerably  indebted 
to  the  defendant  on  his  private  account,  and  that  the  release  was 
obtained  by  fraud  and  collusion,  to  defeat  the  action  and  defraud 
Barker  and  the  creditors  of  the  partnership,  and  to  discharge  the 
private  debt  of  Owen  to  the  defendant. 

He  contended  that  the  release  operated  as  a  fraud  between 
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Barker  the  parties;  and  relied  on  the  case  of  Legh  v.  Legh,\  where 
Richard-  Mr.  Justice  Buller  said :  "  There  are  many  cases  in  which  the 
SON>  Court  have  set  aside  a  release  given  to  prejudice  the  real  plain- 
tiff; and  if  the  release  be  fraudulent,  the  Court  will  attend  to 
the  application;"  and  upon  those  of  Innell  v.  Newman, X  and 
Manning  v.  Cox,§  in  which  applications  of  the  same  description 
had  been  entertained  upon  the  ground  of  fraud. 

Richards,  R.  V. : 

Now  shewed  cause  on  the  affidavit  of  Owen  and  others,  which 
stated  that  the  defendant  had  lent  to  Owen  the  sum  of  BOOL  to 
enter  into  the  partnership,  which  sum,  it  was  agreed  between 
them,  should  be  set  off  against  the  work  done  by  the  firm  for 
him,  and  which,  in  the  two  accounts  rendered  after  that  loan, 
was  accordingly  done ;  that  on  two  subsequent  occasions  the 
defendant  advanced  to  Owen  the  further  sum  of  200/.  making 
together  700/.,  which  Owen  swore  was  borrowed  for,  and  was 
paid  into,  and  became  part  of  the  joint  capital  of  the  plaintiffs ; 
and  which,  together  with  the  interest,  amounting  to  180Z.,  was 
still  due  to  the  defendant,  except  the  sum  for  which  the  action 
was  brought,  and  for  which  Owen  had  been  credited.  The 
affidavits  fnrther  stated,  that  soon  after  the  dissolution  Owen 
[  *364  ]  had  agreed  to  set  off  the  debt  due  from  *the  defendant  to  himself 
and  partner  against  so  much  of  his  own  private  account,  and  that 
in  pursuance  of  such  agreement  the  release  had  been  executed 
bond  fide,  and  was  not  fraudulent  or  collusive;  and  further,  that 
upon  the  final  settlement  of  the  partnership  accounts,  a  con- 
siderable balance  would  be  due  to  Owen. 

Under  these  circumstances  he  contended  that  the  plaintiffs, 
having  been  in  partnership  at  the  time  the  debts  were  contracted, 
one  of  them  was  authorized  to  receive  the  amount,  and  competent 
to  release  the  debt ;  and  at  all  events  a  very  strong  case  of  fraud 
must  be  made  out  to  induce  the  Court  to  interfere:  Jones  v. 
Herberts  Arton  v.  Booth, %  Fumival  v.  Weston.W  In  Manning  y. 
Cox,  1 1  the  plaintiff  was  a  trustee,  which  fact  was  known  to  the 

t  1  Bos.  &  P.  447.  If  21  R.  R.  740  (4  Moore,  192). 

J4B.&  Aid.  419.  ft  24  R.  R.  687  (7  Moore,  356). 

§  7  Moore,  617.  U  7  Moore,  617. 
j|  18  R.  R.  520  (7  Taunt.  421). 
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defendant,  and  the  execution  of  the  release  was  a  clear  breach  of      Barker 
trust.     The  ground  of  decision  in  the  case  of  Mountstephen  v.     richard- 
BrookeJ  was,  that  no  consideration  had  passed,  and  that  the         S0N* 
release  was  therefore  fraudulent;  but  here  it  clearly  appeared 
that  Owen  was  indebted  to  the  defendant ;  and  there  could  be  no 
fraud  upon  Barker  or  the  creditors  of  the  firm,  inasmuch  as  it 
was  sworn  that  Owen  would,  upon  the  settlement  of  the  accounts, 
be  entitled  to  a  considerable  balance.     In  cases  of  this  sort  a 
much  stronger  ground  of  fraud  should  be  laid  than  in  those 
of  pleas  puis  darrein  continuance,  which  being  pleaded  to  the 
further  maintenance  of   the   suit,   were  always  of  themselves 
suspicious. 

The  plaintiff  was  allowed  to  file  supplemental  affidavits,! 
which  stated,  that  no  money  was,  during  the  partnership, 
♦borrowed,  with  the  consent  or  knowledge  of  Barker,  by  Owen,  [  *365  ] 
from  the  defendant,  or  had  ever  been  applied  to  the  joint  stock 
of  the  firm ;  that  no  agreement  was  ever  made  to  set  off  the 
interest  of  any  money  borrowed  by  Owen  against  the  work  done 
by  himself  and  partner  for  the  defendant,  or  had  ever  been 
allowed  to  be  set  off;  and  that  so  far  from  Owen  being  entitled  to 
any  balance  upon  the  settlement  of  the  affairs,  there*  was  not 
sufficient  to  pay  the  creditors  20*.  in  the  pound. 

+  22  R.  R.  805  (1  Chitty,  390).  Hullock,  B. : 

X  The  rule  having  been  enlarged  Jt  £s  ^  ^  m  ^  ^  c 

npon  the  application  of  the  counsel      ^  an    enkj  ^   ^    ^ 

for  the  defendant,  who  omitted  to  ^ ,     ..       ,      ,,   ,      «,   ,         ,    ., 

*i   i_-     ffiJ      j.     rl  ^  i_.    i  j  •  affidavits  should  be  filed,   and  the 

file  his  affidavits,  Pattesoii  objected  tn  ,  .   ,.,.         ,.       *  A    *.  •   j-     j 

,.    .         ,  '       ,.  J  n    .  .  plaintiff  ought  not  to  be  prejudiced 

hmine,  when  the  motion  was  first  to  f  .   -         ,..     .     ,,         /     „« 

,  '  ,    .,    .  .,       ffiJ     ..  by  an  informality  in  the  rule.     The 

have  been  argued,  that  the  affidavits  ,  .   ,.,«         ,       x,  , 

,,       x  *      8  «,   ,  ,.       .    xi.  plaintiff,   under   the  cu*cumstances, 

had  not  been  filed  according  to  the  \     . ,    ,        „        ,    .  ,, 

i.-       ^xi_n     _x       j        i-jjf  should    be   allowed   to   answer   the 

practice  of  the  Court,  and  applied  for  _, ,     .,  ..  .,  ,  ,. 

f         A    />i  i         A  i     ffij     -x  affidavits,  or  if  the  case  be  now  dis- 

leave  to  file  supplemental  affidavits  ,      »    .,  ,,  .     ,  ., 

,    , ,  rr  ,     ,  ,  .     .,  posed  of,  those  on  the  part  of  the 

in  answer  to  those  to  be  used  by  the  j  .     ,     ,  ,  ,  j 

,  ,     ,     A    m.    „    i  . -c  j li.  i.  defendant  cannot  be  read, 

defendant.   The  Master  certified  that, 

upon   an    enlarged    rule,    the   time  _,     _  „        ,    ,       ,  .    . 

within  which  the  affidavits  were  to  1?,The  Co™T  aUowed  the  plaintiff  to 

be  filed  was  generaUy  made  part  of  file  supplemental  affidavits,  and  the 

the  rule,  (which  was  not  the  case  in  ca8e  8tood  over' 

this   particular   instance),  but  that  See  Tilley  v.  Henley,  1  Chitty,  136 ; 

there  was  upon  that  point  no  fixed  Id.  27,  n, 

practice  in  the  Court. 
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barker  Patteson  having  stated  these  affidavits  in  support  of  the  role, 

Richard-     was  stopped  by  the  Court, 
son. 

Garrow,  B. :  t 

It  appears  to  me,  upon  the  whole  of  the  case,  that  the  release 
is  fraudulent.  If  the  facts  stated  by  the  defendant  had  remained 
uncontradicted,  the  case  might  have  been  different;  but  every 
allegation  on  his  part  is  denied  by  Barker,  and  I  think  we  are 
bound  by  the  facts  stated  in  his  affidavits,  which  clearly  disclose 
a  very  strong  case  of  fraud ;  and  that  the  rule  should  be  made 
absolute. 

Hullock,  B. : 

The  Courts  have  exercised  the  jurisdiction  sought  to  be  enforced 
[  •M<s  ]  in  this  case,  on  several  occasions,  *since  the  case  of  Payne  v. 
Rogers9l  in  which  the  Court  set  aside  a  release  given  by  a  tenant, 
in  whose  name  a  landlord  had  instituted  proceedings  for  an 
incroachment  on  his  common.  It  is  clear  that  if  two  partners 
commence  an  action,  one  may  release  the  subject  matter  of  it, 
and  that  if  there  be  no  fraud  to  induce  the  Court  to  interfere,  and 
set  aside  that  release,  it  will  be  binding  upon  the  other  plaintiff, 
and  operate  as  a  bar  to  the  action.  Mr.  Justice  Bullbr,  in  the 
case  of  Legh  v.  Legh,§  says,  that  there  are  many  cases  in  which 
the  Court  has  set  aside  releases  given  to  prejudice  the  real 
plaintiff ;  and  in  all  cases  where  the  release  so  given  is  fraudu- 
lent, the  Court  is  bound  to  interfere.  Now  in  this  case,  Barker, 
who  is  the  real  plaintiff,  by  the  terms  of  the  dissolution,  was  to 
collect  the  debts  due  to,  and  satisfy  the  claims  upon,  the  partner- 
ship; and  the  other  plaintiff,  Owen,  had  by  the  agreement 
relinquished  all  interest  in  the  debt,  of  which  the  defendant  was 
fully  aware.  Fraud  cannot  be  inferred,  but  must  be  clearly  shewn 
by  the  affidavit  of  the  party  seeking  to  set  aside  the  plea :  that 
was  the  principle  upon  which  the  cases  of  Arton  v.  Booth,  and 
Furnkal  v.  Weston,^.  mA.  the  other  cases  cited  for  the  defendant, 
proceeded.    But  in  this  case  no  one  can  doubt  that  the  defendant 

t  The  Chief  Baron  waa  sitting  in  §  1  Bos.  &  P.  447. 

the  Inner  Court.  ll  21  R.  R.  740  (4  Moore,  192). 

X  1  Dougl.  407.  %  24  R.  B.  687  (7  Moore,  356). 


Barker 

/•. 
Richard- 
son. 
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was  privy  to  the  fraud.  He  knew  of  the  dissolution  of  partner- 
ship, and  the  terms  upon  which  it  was  dissolved  ;  and  when  the 
payment  of  this  debt  was  demanded,  made  no  claim  of  set-off, 
but  subsequently,  with  a  full  knowledge  of  the  facts,  took  a  release 
from  Owen.  The  whole  case  is  so  pregnant  with  fraud,  that  we 
should  not  do  justice  between  the  parties  were  we  not  to  interfere 
and  set  aside,  the  plea  in  this  stage  of  the  proceedings. 

Vaughan,  B. : 

There  is  no  doubt  that  if  the  release  be  fraudulent,  the  Court 
is  bound  to  interfere.    I  think  the  *fact  of  fraud  is  clearly  made       [  *367  ] 
out  by  the  affidavits  for  the  plaintiff,  and  that  therefore  this  rule, 
which  seeks  upon  that  ground  to  set  aside  the  plea,  and  to  have 
the  release  delivered  up  to  be  cancelled,  ought  to  be  made  absolute. 

Rule  absolute. 


HENDEBSON  v.  BARNEWALL  and  Another. 

(1  Younge  &  Jervis,  387—396.) 

A  broker  cannot,  without  the  assent  of  his  principal,  delegate  his 
authority. 

Where  A.  having  goods  to  sell,  employed  a  broker  for  the  purpose, 
and  B.  being  desirous  of  purchasing  them,  authorised  the  broker's  sales- 
man to  offer  a  certain  price.  The  salesman  brought  the  parties 
together,  and  they,  having  concluded  the  contract  in  the  absence  of  the 
salesman,  dictated  to  him  the  terms  of  it ;  of  which  he  made  an  entry  in 
his  master's  book,  but  did  not  sign  it,  and  afterwards  communicated  the 
circumstances  to  the  broker,  who  directed  a  clerk  to  enter  and  sign  the 
contract  in  his  book,  and  sent  a  sale  note,  signed  by  himself,  to  A., 
but  no  bought  note  was  sent  to  B. :  Held,  that  there  was  no  note  or 
memorandum  in  writing  signed  by  an  agent  duly  authorised,  to  satisfy 
the  Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  17. 

Assumpsit  for  not  accepting  goods  pursuant  to  an  alleged  con- 
tract between  the  plaintiff  and  defendants.    Plea,  Non  assumpsit. 

At  the  trial  before  Hullock,  B.  at  the  Lancaster  Summer 
Assizes,  1826,  it  appeared  in  evidence,  that  the  plaintiff  having 
a  quantity  of  pot-ashes  to  sell,  employed  Rowland  Roscoe,  a 
broker,  to  dispose  of  them ;  and  that  shortly  afterwards  the 
defendants  applied  to  William  Roscoe,  the  clerk  and  salesman 


1827. 

Exchequer 
of  Pleas. 

[  387  ] 
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Henderson  of  Rowland  Roscoe,  for  the  purpose  of  ascertaining  if  he  knew 
Baknewall.  any  person  who  had  pot-ashes  to  sell,  who  having  mentioned  the 
plaintiff,  and  the  price  he  wished  to  obtain,  was  authorised  by 
them  to  offer  80*.  per  cwt.  He,  in  consequence  introduced  them 
to  the  plaintiff,  and  having  established  a  negociation  between  the 
parties,  brought  them  together  in  the  exchange  at  Liverpool  ; 
where,  going  up  to  them,  he  said,  "  Well,  gentlemen,  I  suppose 
you  have  closed  the  contract;"  to  which  they  assented;  and  the 
plaintiff,  in  the  hearing  of  one  of  the  defendants,  dictated  to 
him  the  terms  of  the  agreement.  He  immediately  went  to  his 
principal's  office,  and  made  an  entry  of  the  sale  in  the  contract 
book,  which  he  did  not  sign,  and  on  the  same  day  communicated 
the  circumstances  to  Rowland  Roscoe,  who  directed  a  clerk  in  his 
office  to  enter  the  particulars  of  the  sale  in  his  sale  book ;  which 
were  entered  accordingly,  and  signed  by  the  clerk.  On  the  same 
day  a  sale  note  was  signed,  and  sent  to  the  plaintiff  by  Rowland 
Roscoe,  but  no  bought  note  was  sent  to  the  defendants ;  who,  a 
few  days  afterwards,  called  at  the  office  of  the  broker,  and 
requested  William  Roscoe  to  alter  the  name  of  the  purchaser  in 
the  entry,  which  he  refused  to  do.  It  appeared  further  that  the 
broker  himself  had  not  seen  the  defendants  on  the  subject  of  the 
purchase. 
[  *388  ]  The  counsel  for  the  plaintiff  tendered  evidence  that  it  *was  not 

the  custom  at  Liverpool  for  a  broker  to  send  bought  notes,  or 
personally  to  sign  the  entry  in  his  book ;  but  that  evidence  was 
rejected  by  the  learned  Judge,  who  was  of  opinion  that  custom 
could  not  control  the  law  in  this  respect.  Two  points  were  raised 
by  Scarlett  upon  these  facts :  First,  that  the  broker  was  not  the 
agent  of  the  defendants ;  and  secondly,  if  he  were,  that,  not 
having  delivered  a  bought  note,  he  had  not  duly  executed  his 
authority.  The  learned  Baron  reserved  the  points,  giving  the 
defendant  leave  to  move  to  enter  a  nonsuit,  and  the  jury  found  a 
verdict  for  the  plaintiff.  In  Easter  Term,  Scarlett  obtained  a  rule 
to  shew  cause  why  the  verdict  should  not  be  set  aside  and  a  non- 
suit entered,  upon  the  points  made  at  the  trial ;  and  having  cited 
the  cases  of  Thornton  v.  Kcmpster,*  Gumming  v.  Roebuck ,*  and 

t  15  E.  R.  658  (5  Taunt.  786;   1  \  Holt,  N.  P.  172. 

Marsh.  355). 
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Grant  v.  Fletcher, \  in  which  it  had  been  decided  that  where  the    Henderson 
bought  and  sale  notes  were  different,  the  contract  was  void,  he  barnewall 
contended  that,  a  fortiori,  where  no  note  was  sent  to  one  party, 
there  was  no  binding,  contract. 

Henderson  (with  whom  was  Pollock,  F.)  shewed  cause : 

The  rule  in  this  case,  which  depends  upon  whether  there  is 
a  sufficient  note  or  memorandum  of  the  bargain,  signed  by 
an  agent  duly  authorised,  so  as  to  satisfy  the  Statute  of  Frauds, 
29  Car.  II.  c.  8,  s.  17,  was  obtained  on  two  grounds :  first,  that 
the  broker  was  not  the  authorised  agent  of  the  defendants  ;  and 
secondly,  if  he  were  so,  that  his  authority  was  not  duly  executed 
To  hold  that  the  broker  in  this  case  was  the  agent  of  the  seller 
only,  would  militate  against  the  general  principle  of  law  regulating 
commercial  transactions,  by  which  the  broker  is  held  to  be  the 
agent  of  both  parties.  "  If  (says  Lord  Erskine  in  the  case  of 
Buckmaster  v.  Han-op,  t)  the  purchaser  agrees  to  buy,  and  adopts 
*the  broker  only  by  consenting  to  buy,  that  converts  the  broker  [  »389  ] 
into  an  agent,  and  concludes  both  parties."  This  doctrine  was 
recognized  in  the  case  of  Hinde  v.  Whitehouse,%  and  has  been 
held  to  apply  equally  where  the  broker  is  both  employed  and  paid 
by  the  vendor:  Hicks  v.  Hankin.,1  The  terms  of  the  bargain 
having  been  arranged  between  the  parties  themselves,  cannot 
affect  the  law  upon  the  subject,  for  that  which  passed  between 
them  did  not  in  law  amount  to  a  contract ;  and  the  case  of 
Ilu^ker  v.  Cammeyer,%  is  a  decisive  answer  to  an  objection  on 
that  ground.  A  third  objection  to  the  agency  of  the  broker,  is 
raised  in  consequence  of  the  intervention  of  the  clerk.  This 
is  not  the  case  of  the  principal  deputing  his  authority  to  an 
agent,  without  the  knowledge  of  the  employer,  for  the  defendants 
were  aware  of  the  relation  which  subsisted  between  the  broker 
and  his  clerk ;  and  with  the  consent  of  the  parties,  the  confi- 
dence reposed  in  the  principal  may  be  transferred  to  the  agent : 
Coles  v.  TrecothickA\ 

t  29  R.  R.  286  (5  B.  &  C.  436;  8  §  8  R.  R.  676  (7  East,  558). 

D.  &R.  59).  ||  4Esp.  114. 

X  13  Ves.  at  p.  473.     See  6  R.  R.  If  1  Esp.  105. 

132,  137.  tt  7  R.  R.  167  (9  Ves.  234). 
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Henderson        (Hullock,  B. :  In  that  case  the  clerk  who  wrote  the  contract, 

babnewall.  was  the  agent  of  the  defendant,  and  signed  it  also  for  his  master. 

So  that,  qudcunque  via  data,  he  was  the  agent  of  the  party.     An 

auctioneer's  clerk,  who  writes  down  the  name  of  the  buyer  in  his 

presence,  is  the  agent  of  both  parties.) 

But  it  is  not  necessary  that  the  entry  in  the  book  should  be 
signed,  all  that  the  Statute  of  Frauds  requires,  being  some  note  or 
memorandum  in  writing  of  the  bargain,  signed  by  the  parties  to 
be  charged,  or  their  agents  lawfully  authorised;  the  identical 
agreement  need  not  be  signed :  Coles  v.  Trecothick ;  why,  there- 
fore, is  not  the  sale  note  a  sufficient  memorandum  to  satisfy  the 
statute?  A  defective  memorandum  may  be  aided  by  a  subsequent 
[  *39()  ]  letter :  *Co<rper  v.  Smith  ;t  which  is  putting  a  much  more  liberal 
construction  on  the  statute,  than  it  is  here  necessary  to  contend 
for. 

Upon  the  second  point  it  is  contended,  that  both  a  bought 
and  sale  note  are  essential,  as  an  inference  from  several  cases, 
in  which  it  has  been  held,  that  where  they  differed,  there  could 
be  no  binding  contract.  It  will  not,  however,  be  necessary  to 
impeach  those  decisions,  as  the  principle  upon  which  they  pro- 
ceed does  not  affect  the  present  case ;  and,  that  two  inconsistent 
instruments  should  be  mutually  destructive  of  each  other,  while, 
upon  a  single  and  consistent  document  a  plaintiff  may  recover,  is 
perfectly  intelligible.  Thornton  v.  KempsterX  is  the  first  case 
upon  this  subject,  the  decision  in  which  did  not  proceed  upon 
the  Statute  of  Frauds,  but  upon  the  inconsistency  of  the  contract. 
Acting  through  the  intervention  of  an  agent  cannot  affect  the 
rights  of  the  parties,  and  it  is  quite  clear,  that  if  the  agreement 
in  that  case  had  been  a  parol  agreement  for  goods  under  the 
value  of  1<M.,  that  it  would  not  have  been  binding.  Gumming  v. 
Roebuck^  is  to  the  same  effect.  The  next  case  is  that  of  Grant 
v.  Fletcher,-  in  which  there  is  nothing  to  shew  that  both  notes 
are  indispensable.  It  is  true,  that  the  Lord  Chief  Justice 
recognizes  the  two  former  cases,  and  says,  that  the  broker's  book 

t  13  B.  B.  397  (15  East,  103).  ||  29  B.  B.  286  (5  B.  &  C.  436;  8 

t  15  B.   B.  658  (5  Taunt.   786;  DowL  &  By.  59).     See  note  in  29 

1  Marsh.  355).  B.  B.  at  p.  2S8. 
§  1  Holt,  N.  P.  172. 
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is  the  original,  but  that  decision  depends  upon  the  circumstances  Henderson 
of  the  case,  and  must  be  taken  secundum  subjectam  materiam.  barnewall. 
Indeed,  it  would  be  strange,  were  a  bought  note  indispensable, 
that  there  should  be  no  option  to  reject  it;  yet  in  Eucker  v. 
Cammeyer,  and  Goom  v.  Aftaloy\  the  parties  were  held  responsible, 
although  the  notes  were  sent  back.  Neither  bought  nor  sale 
notes  are  necessary,  as  they  do  not  form  the  validity  of  the 
contract:  *Heyman  v.  Neale.t  They  are  required  neither  by  [  *39i  ] 
the  common  law,  nor  by  the  statute,  which  enacts  only,  that  a 
note  or  memorandum  in  writing  shall  be  signed ;  but  are  in  fact 
creatures  of  custom,  of  which  there  is  no  evidence  in  this  case. 
The  entry  in  the  book  is  the  original  evidence  of  the  contract : 
Grant  v.  Fletcher;  assuming  which,  Lord  Ellbnborough,  in 
Dickinson  v.  LilwaU9%  doubted  whether  the  bought  note  was 
admissible.  This  point,  however,  has  since  been  decided,  in 
Goom  v.  Ajiaio,  in  which  it  was  held,  that  the  entry  in  the 
broker's  book  need'  not  be  signed,  and  that  the  bought  and  sale  . 
notes,  signed  by  the  broker,  were  sufficient :  in  that  case  both 
existed,  but  it  does  not  decide  that  both  were  necessary ;  and  the 
sale  note  being  a  sufficient  memorandum  to  satisfy  the  statute, 
the  rule  ought  to  be  discharged. 

Crompton,  in  support  of  the  rule  : 

The  first  question  is,  whether  Rowland  Roscoe  had  any 
authority  to  sign  any  contract ;  and  the  second,  supposing  him 
to  have  such  authority,  whether  he  has  signed  a  sufficient  one. 
Upon  the  first  point,  the  evidence  is,  that  he  was  not  brought 
into  contact  with  the  defendants :  and  the  authority,  if  any,  was 
conferred  upon  William  Roscoe,  his  clerk.  The  case  of  Coles  v. 
Trecothick9\t  therefore,  militates  strongly  against  the  position 
contended  for  on  behalf  of.  the  plaintiff;  for  it  proves,  that, 
unless  by  express  consent  of  the  principal,  an  authority  cannot  be 
delegated  to  a  clerk  or  under  agent.  Supposing  the  broker  to 
have  been  vested  with  an  authority,  it  was  either  special  or 
general :  if  special,  can  it  be  delegated  ?     Such  a  doctrine  would 

t  P.  262  ante  (6  B.  &  C.  117 ;  9  §  1  Stark.  123. 

Dowl.  &  Ry.  148).  ||  7  R.  R.  167  (9  Ves.  234). 

%  2  Camp.  337. 

51—2 
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Hendebsox  be  open  to  all  the  mischiefs  which  it  was  the  object  of  the  Statute 
Babnewall.  of  Frauds  to  provide  against.     If  a  contract  could  be  made  by  a 

[  *392  ]  sub-agent,  the  terms  of  it  must  be  *communicated  to  his  principal, 
and  be  reduced  into  writing  from  his  parol  statement ;  and  thus 
two  questions  might  arise,  first,  whether  the  clerk  had  stated  the 
contract  correctly;  and  secondly,  whether  the  principal  had 
reduced  it  into  writing  correctly  from  such  statement ;  and  so 
a  double  mischief  would  arise.  In  the  case  of  Blore  v.  Sutton,+ 
an  agreement  for  a  lease,  evidenced  only  by  a  memorandum  in 
writing,  entered  in  the  book  of  the  agent,  and  signed,  not  by  the 
agent  himself,  but  by  his  clerk,  was  held  not  to  be  sufficient  to 
satisfy  the  statute,  although  the  entry  was  approved  by,  and 
made  under  the  immediate  direction  of  the  authorized  agent,  and 
according  to  the  course  of  business  ;  and  it  would  be  strange,  if 
a  master  cannot  delegate  his  authority  to  a  clerk,  that  a  clerk 
should  have  the  power  of  transferring  his  to  his  master.  A 
.  general  authority  is  derived  from  a  course  of  dealing;  and  it 
would  be  difficult  to  say  that  Eowland  Roscoe  was  clothed  with 
any  such  right,  when  the  contract  was  made  between  the  parties 
themselves,  and  even  the  terms  of  it  were  communicated  to  him 
by  a  sub-agent.  In  Klinitz  v.  Surry,  I  Lord  Ellenborough 
declared  himself  clearly  of  opinion,  that  the  broker's  note  was 
not  sufficient  of  itself,  he  being,  prima  facie,  the  agent  of  the 
seller,  unless  it  was  acted  upon  by  the  buyer  :  here  there  is 
no  adoption  of  the  act  of  the  broker  by  the  defendants,  but,  on  the 
contrary,  the  sending  of  the  sale  note  to  the  vendor  only  clearly 
shews  that  the  broker  was  employed  by  him,  and  by  him  alone. 
Conceding,  however,  that  he  was  the  agent  of  both  the  parties, 
an  important  question  arises,  and  upon  which  there  has  yet  been 
no  decision,  viz. — Whether  one  note  is  sufficient  ?  It  is  the  duty 
of  the  broker  to  enter  such  a  contract,  that  both  parties  may  sue 

[  *393  J  upon  it :  *while  that  entry  is  upon  his  books,  they  both  have 
access  to  it ;  but  one  only  has  the  possession  of,  and  control  over 
the  sale  note ;  and  such  a  course  is  open  as  well  to  fraud  as  to 
inconvenience.    In  order  to  bind  the  parties,  there  must  be  a 

t  17  R.  R.  74  (3  Mer.  237).  seller's  name  in  the  entry  is  stated 

t  Pal.  Princ.  &  Agent,  143 ;  S.  C.  to  be  the  ground  of  Lord  Ellen- 

8  R.  R.  853  (5  Esp.  267),  in  which  borough's  decision. 

latter   Report,  the  absence   of  the 
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mutuality  in  the  contract ;  upon  which  principle,  where  the  Henderson 
bought  and  sale  notes  vary,  the  contract  is  void ;  but  no  mutuality  babnewall, 
can  be  said  to  exist,  where  the  terms  of  the  contract  are  unknown 
to  one  of  the  parties :  of  which  opinion  the  Lord  Chief  Justice 
of  the  Common  Pleas  expressed  himself,  in  the  case  of  Smith  v. 
Sparrow,  t  at  Nisi  Prius,  although  the  case  was  decided  in  banco, 
upon  another  ground. 

Alexander,  C.  B. : 

It  appears  to  me,  that  this  rule,  which  seeks  to  set  aside  the 
verdict  for  the  plaintiff,  and  enter  a  nonsuit,  ought  to  be  made 
absolute.  The  Legislature  has  declared  that  sales,  and  trans- 
actions of  this  description,  shall  be  void,  unless  they  be  reduced 
into  writing,  and  signed  by  the  parties  to  be  charged,  or  their 
agents  lawfully  authorized.  A  broker  is  the  agent  of  both  parties, 
and  an  entry  in  his  book  signed  by  him,  or  the  bought  and  sale 
notes,  which  are  likewise  signed  by  him,  if  they  correspond,  are 
sufficient  to  bind  the  parties ;  but  the  difficulty  here  is,  that  the 
entry  made  by  the  authorized  agent,  which  William  Boscoe 
undoubtedly  was,  was  not  signed  by  him,  and  what  is  signed, 
arid  which  at  best  is  but  a  copy,  J  is  subscribed  by  -a  person  who 
had  no  authority  whatever. 

Gabrow,  B. : 

I  am  of  the  same  opinion.  There  are  various  ways,  in  which, 
according  to  the  custom  of  trade,  goods  are  sold,  to  be  delivered 
at  a  future  time;  but  whatever  course  may  be  adopted,  the  Statute 
of  Frauds  has  provided,  that  the  parties  shall  not  be  bound  by  the 
contract,  unless  *it  be  reduced  into  writing,  and  signed  by  the  [  *394  ] 
parties  to  be  charged,  or  their  authorized  agent.  For  the  con- 
venience of  trade  brokers  are  established  in  this  country,  and  in 
the  principal  commercial  towns  on  the  Continent,  under  regu- 
lations calculated  to  insure  punctuality  and  fidelity  in  their 
dealings ;  and  by  means  of  whom  sales  and  negociations  are 
effected  between  parties,  who,  otherwise,  might  have  remained 

t  2  Car.  &  P.  548.  in  Sivewright  v.  Archibald  (1851)  17 

X  This    is    a    controverted    point      Q.  B.  103, 20  L.  J.  Q.  B.  529.— R.  C. 
which   occasioned   much  discussion 
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Henbebson  strangers  to  each  other.  The  course  of  trade  in  such  cases  is, 
Babnkwall.  for  the  broker,  being  employed  by  one  party,  to  sell  to,  or  buy 
from  the  other,  either  in  consequence  of  a  general  authority, 
which  is  derived  from  a  multitude  of  instances,  or  of  a  special 
and  particular  authority,  which  is  applicable  to  one  only ;  and 
thus  he  becomes  the  agent  of  both.  No  ground  is  laid  in  this 
case  for  presuming  a  general  authority;  and  if  there  were  a 
special  authority,  it  was  conferred,  not  upon  the  broker,  but  upon 
William  Roscoe,  his  clerk:  neither  the  entry  nor  the  note  is 
signed  by  him;  and  it  becomes  unnecessary  to  consider  the  effect 
of  the  latter,  for,  upon  the  defect  of  the  broker's  authority  alone, 
this  rule  must  be  made  absolute. 

Hullock,  B. : 

I  am  of  the  same  opinion  ;  and  the  ground  of  that  opinion  is, 
that  the  person  who  made  the  only  entry  that  was  signed  was 
not  the  authorized  agent  of  the  parties.  It  appears  clearly, 
that  William  Roscoe  was  authorized  by  the  defendants,  but  that 
authority  was  personal,  and  could  not  be  transferred ;  and  had 
he  signed  the  entry,  it  would,  in  my  opinion,  have  been  a  sufficient 
compliance  with  the  statute,  and  have  been  binding  upon  the 
parties.  The  observations  made  by  the  learned  counsel  for  the 
defendant,  upon  the  difficulties  and  mischiefs  likely  to  ensue 
from  proceedings,  such  as  were  adopted  in  this  instance,  are  in 
my  opinion  just ;  for  if  an  authority  could  be  delegated  to  one 
person,  it  might  to  several,  until  the  meaning  of  the  contract 
[  *395  ]  had  been  lost  in  *the  multiplicity  of  communications.  Bought 
and  sale  notes  are  not  essential  to  the  validity  of  the  contract : 
the  entry  signed  by  the  broker  is  alone  the  binding  contract,  said 
Lord  Ellenborough,  in  the  case  of  Heyntan  v.  Neale ;  which 
doctrine  is  confirmed  by  the  decision  in  Grant  v.  Fletcher. 
Where,  however,  the  entry  in  the  book  is  not  signed,  the  party 
may  have  recourse  to  the  bought  and  sale  notes ;  but  if  Rowland 
Roscoe  had  no  authority  to  make  the  contract,  or  the  entry  in 
the  book,  he  would  have  as  little  to  send  out  the  bought  and  sale 
notes.  The  question,  therefore,  as  to  the  effect  of  the  sale  note 
only  having  been  sent  does  not  arise,  as  the  broker  had  no 
authority  to  send  out  either.    I  doubt,  however,  whether  the  sale 
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note  alone  would  be  sufficient ;  for  it  is  the  duty  of  brokers  to    Hendkrson 
make  the  contract  so  as  to  be  binding  upon  both  parties.  babnkwall. 

Vaughan,  B. : 

It  is  admitted  on  all  hands,  and  the  statute  expressly  requires, 
that  the  contract  should  be  in  writing,  and  signed  by  the  parties 
themselves,  or  their  agent  duly  authorized.  The  simple  question 
therefore  is,  whether  Kowland  Eoscoe  can  be  considered  an  agent 
so  authorized.  The  plaintiff  has  failed  to  make  out  that  pro- 
position; and  it  appears  from  the  evidence,  that  Richard  was 
invested  with  a  special  authority,  which,  I  think,  could  not  be 
delegated,  but  that  Rowland  Roscoe  was  a  stranger  to  the  trans- 
action. It  is  not  necessary  to  enter  into  the  question,  whether 
the  note  would  or  would  not  be  sufficient,  had  an  authority 
been  proved.  The  legitimate  mode  of  recording  the  contract  is, 
by  an  entry  in  the  book  signed  by  the  broker  ;  in  default  of  that, 
the  case  of  Goom  v.  Aflalo  has  decided,  that  the  bought  and  sale 
notes  are  sufficient  to  satisfy  the  statute.  I  agree  with  the  Lord 
Chief  Justice  of  the  King's  Bench,  that  the  contract  must  be 
mutual ;  +  but  the  effect  of  the  sale  note  alone  *having  been  sent,  [  *396  ] 
cannot  here  come  in.  question,  as  the  broker  whose  name  is 
subscribed  to  it,  had  no  authority.  Upon  the  absence  of  authority 
simply,  I  am  of  opinion  that  the  rule  should  be  made  absolute. 

Rtde  absolute. 


SCORELL  v.  BOXALL  and  Another.  i827. 

May  26. 
(1  Younge  &  Jervis,  396—399.)  _. 

The  sale  of  growing  underwood,  to  be  cut  by  the  purchaser,  confers        ofPUa? 
an  interest  in  land  under  the  fourth  section  of  the  Statute  of  Frauds. 


Trespass,  for  cutting  down,  and  carrying  away  underwood. 
Plea,  the  general  issue.  This  case  was  tried  at  the  Surrey 
Summer  Assizes,  1827,  before  Mr.  Serjeant  Onslow;  and  the 
question  was,  whether  the  plaintiff,  who  had  purchased  by  parol, 
the  underwood,  then  standing,  to  be  cut  by  him,  had  such  a 

t  Grant  v.  Fletcher,  29  E.  E.  286  (5  B.  &  C.  436 ;  8  Dowl.  &  Ey.  59). 


of  Pleas. 

[396] 
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scobell  possession  as  would  enable  him  to  maintain  trespass  against  the 
Boxalu  defendants  for  cutting  and  carrying  it  away.  The  learned  Judge 
was  of  opinion,  that  the  sale  came  within  the  fourth  section  of 
the  Statute  of  Frauds, t  and  was  void,  there  being  no  note  or 
memorandum  in  writing,  pursuant  to  that  statute ;  upon  which 
the  plaintiff  was  nonsuited.  In  Easter  Term  last,  Comyn 
obtained  a  rule  to  shew  cause  why  the  nonsuit  should  not  be  set 
aside,  and  a  new  trial  had,  contending  that  the  case  of  Crosby  v. 
Wadsworth,\  which  had  been  cited  at  the  trial,  and  relied  upon 
by  the  learned  Judge,  did  not  apply,  underwood  being  merely  a 
chattel,  according  to  the  dictum  of  Treby,  Ch.  J.§  as  reported  in 
Lord  Raymond's  Reports,  and  cited  by  Holroyd,  J.,  in  the  case 
of  Mayfield  v.  Wadsley ;!  and  the  right  of  going  on  the  land  to 
cut  the  wood  being  merely  an  easement,  and  conferring  no  interest 
in  the  land.     He  cited  also  the  case  of  Evans  v.  Roberts.^ 

[  397  ]  Barnewall  and  Norton,  now  shewed  cause : 

The  question  is,  whether  the  plaintiff  had  such  an  interest  in 
the  underwood,  as  would  enable  him  to  maintain  trespass,  which 
is  a  possessory  action.  It  is  clear  that  he  had  not  actual  posses- 
sion, for  the  underwood  stood  upon  the  land  of  the  person  by 
whom  it  was  sold, .  neither  had  he  a  constructive  possession. 
The  fourth  section  of  the  Statute  of  Frauds  says,  that  no  action 
shall  be  maintained  upon  a  contract  relating  to  the  sale  of  an 
interest  in  or  concerning  land,  unless  it  be  in  writing ;  now  the 
subject  matter  of  this  sale  forms  parcel  of  the  inheritance,  and  is 
not  a  chattel ;  it  descends  to  the  heir,  and  does  not  go  to  the 
executor  :  Liford's  case.tt  The  true  distinction,  as  laid  down  in 
Evans  v.  Roberts,  is  between  those  things  which  go  to  the  heir 
and  those  which  go  to  the  executor,  the  latter  may  be  taken 
in  execution  under  a  Ji.fa.,  by  which  the  sheriff  is  commanded 
to  levy  the  debt  of  the  goods  and  chattels ;  but  such  as  cannot 
be  taken  in  execution,  and  pass  with  the  land,  are  within  the 
provision  of  the  Statute  of  Frauds. 

t  29  Car.  II.  c.  3,  s.  4.  t  29  B.  B.  421  (5  B.  &  C.  829;  8 

X  8  B.  B.  566  (6  East,  602).  I).  &  B.  611). 

§  1  Ld.  Baym.  182.  tt  11  Co.  Bep.  46;  S.  C.  1  Boll. 

||  3  B.  &  C.  357 ;  5  Dowl.  &  By.  224.  Bep.  97. 
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Comyn,  contra :'  Scorell 

v. 
The  dictum  of  Treby,  Ch.  J.,  that  a  sale  of  timber  growing  upon      Boxall. 

the  land  need  not  be  in  writing,  because  it  is  but  a  bare  chattel, 

which  was  cited  by  Mr.  Justice  Holroyd  in  the  case  Mayfield 

v.  Wadsley,  and  has  not  since  been  controverted,  clearly  shews 

that  this  was  not  a  sale  of  an  interest  in  land,  and,  therefore,  not 

within  the  Statute  of  Frauds.     No  advantage  was  derived  to  the 

plaintiff  by  the  underwood  remaining  on  the  land  after  the  sale  ; 

it  was  sold  to  be  cut,  and  the  right  of  entry  upon  the  land  for 

that  purpose  was  but  an  easement.     But  this  is  not  an  action 

between  the  vendor  and  vendee ;  and  conceding  that  the  contract 

might  be  void  as  between  them,  yet  as  against  a  wrong  doer, 

independently  of  the  statute,  the  action  may  be  maintainable. 

Actions  cannot,  by  the  provisions  *of  the  statute,  be  brought  to      [  *S98  ] 

enforce  such  a  contract,  but  this  is  a  mere  naked  action  of  trespass, 

for  taking  away  the  goods,  to  which  the  statute  does  not  properly 

apply :  Crosby  v.  WadsworthA 

Alexander,  C.  B. : 

The  action  in  this  case  proceeds  upon  the  right  of  property  in 
the  plaintiff  to  the  wood  in  question  ;  and  the  contract  by  which 
that  right  is  sought  to  be  sustained,  is  a  mere  parol  contract  for 
the  sale  of  growing  underwood,  part  of  the  freehold,  and  in  direct 
violation  of  the  Statute  of  Frauds.  It  seems  to  me,  to  be  clearly 
a  contract  relating  to  the  sale  of  an  interest  in  land,  which  by  the 
statute  must  be  in  writing ;  and  I,  therefore,  think  that  the  non- 
suit was  right,  and  that  the  rule  should  be  discharged. 

Garrow,  B.,  concurred. 

Hullock,  B. : 

The  question  in  this  case  is,  whether  the  plaintiff  had  such  an 
interest,  general  or  special,  as  would  enable  him  to  maintain  the 
action  :  which  will  obviate  the  distinction  which  has  been  taken 
as  to  an  action  between  the  parties  to  the  contract,  or  only 
against  a  wrong  doer;    for  in  all  cases  it  is  necessary  for  the 

t  8  R.  R.  at  p.  569  (6  East,  611),  per  Lord  Ellenborotjgh. 


810  1827.    EX.     1  YOUNGE  &  JER.  898—899.         lr.r. 

Bcobkll  plaintiff  to  shew  his  title  to  maintain  the  action.  It  was  incum- 
Boxall.  bent  on  the  plaintiff  to  establish  his  right  to  an  interest  in  the 
freehold,  for  trees  annexed  to  the  freehold  are  parcel  of  the 
inheritance  and  pass  with  it.t  Corn  and  other  articles,  which 
are  raised  by  the  industry  of  man,  are  emblements  which  go  to 
the  executor,  and  may  be  taken  in  execution  ;  but  things  which 
give  no  annual  profit,  or  which  proceed  without  the  labour  of 
man,  are  not  emblements — they  go  to  the  heir  and  cannot  be 
seized  under  *fi.fa.  The  case  of  Evans  v.  Roberts,  and  other 
[  *399  ]  cases  upon  the  subject,  will  be  found  to  *range  themselves  under 
this  principle,  and  to  be  reconcileable  with  this  distinction.  My 
brothers,  Bayley  and  Holboyd,  in  the  case  of  Mayfield  v.  Wadsley, 
were  of  opinion  that  an  off-going  crop  might  be  considered  as 
goods  and  chattels ;  and  the  judgment  of  Mr.  Justice  Littledalb 
in  that  of  Evans  v.  Roberts,  proceeds  expressly  on  the  ground 
of  distinction  between  such  things  as  go  to  the  heir  or  to  the 
executor.  There  is  a  manifest  distinction  between  crops,  and 
the  subject  matter  of  this  contract.  It  is  true  that  the  dictum 
in  Lord  Raymond  is  opposed  to  this  opinion  ;  but  it  is  to  be 
remembered  that  if  that  were  law,  the  several  modern  cases, 
which  have  been  decided,  could  never  have  arisen.  I  must  con- 
fess, that  I  never  before  heard  that  dictum  cited  as  an  authority ; 
and  the  only  claim  which  it  has,  in  my  opinion,  to  that  distinc- 
tion, is  the  allusion  to  it  by  Mr.  Justice  Holroyd.  The  Court  of 
Common  Pleas,  however,  have  in  a  modern  case;  decided  that 
the  sale  of  growing  poles  does  confer  an  interest  in  land.  Upon 
these  grounds,  I  am  of  opinion  that  this  was  a  sale  of  an  interest 
in  land  ;  and  that  the  action  being  founded  on  property,  the 
plaintiff  has  failed  to  shew  a  right  to  maintain  it ;  and  that  there- 
fore the  nonsuit  was  right. 

Rule  discharged. % 

t  Com.  Dig.  Biens,  (H).  {  Mr.  Baron  Yaughan  was  pre- 

%  Teal  v.  Auty  22   R.  R.  656  (2      siding  at  the  sittings. 
Brod.  &  B.  99 ;  4  Moore,  542). 
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Ex  parte  Sir  THOMAS  CLARGES,  Bart.  1827. 

(1  Younge  &  Jervis,  399 — 401.)  Exchequer  of 

Pleas 
A  fine,  for  not  attending  as  a  special  juror  at  the  Court  of  Common  ' 

Pleas,  at  Westminster,  having  been  imposed  upon  a  gentleman  having        L  '      ^ 

a  house  in  London  and  in  Brighthelmstone,  but  who  had  resided  the 

twelve  months  preceding  at  Brighthelmstone,  the  Court  refused  to 

remit  it. 


Tixxey  moved  that  a  fine,  imposed  upon  Sir  Thomas  Clarges 
for  not  appearing  as  a  special  juror  at  the  Court  of  Common  Pleas, 
at  Westminster,  on  the  11th  May,  1826,  *might  be  remitted,  [  *400  1 
upon  an  affidavit  of  Sir  Thomas  Clarges,  who  described  himself 
of  South  Street,  Grosvenor  Square,  and  of  Brighthelmstone  in 
the  county  of  Sussex ;  which  stated,  that  he  was  on  the  said 
11th  day  of  May,  and  had  been  for  twelve  months  previously, 
residing  at  Brighthelmstone  ;  and  that  until  he  received  a  letter 
from  the  under-sheriffs  of  Middlesex,  (informing  him  that  they 
had  received  process  from  the  Court  of  Exchequer  to  levy  on  him 
the  sum  of  ten  pounds,  for  not  appearing  as  a  special  juror  at 
the  Court  of  Common  Pleas,  at  Westminster,  on  the  day  above 
mentioned),  he  had  had  no  intimation  whatsoever  that  his  attend- 
ance had  been  or  would  be  required  in  such  capacity. 

Hullock,  B. : 

If  the  facts  which  now  appear  upon  the  affidavit  had  been 
stated  to  the  Judge  at  Nisi  Prius,  he  would,  I  have  no  doubt,  have 
thought  them  a  sufficient  excuse  ;  but  they  should  have  been 
stated  at  the  time.t  Personal  service  is  not  required  by  the  Act 
of  Parliament ;  but  before  a  fine  can  be  imposed,  the  bailiff  must 
swear  that  the  summons  was  left  with  some  person  at  the  usual 
place  of  abode  of  the  juror.  J  That  person  is,  for  the  purposes  of 
the  Act,  the  agent  of  the  juror ;  and  it  was  his  duty  to  apprise 
his  principal  of  the  summons,  or,  if  that  were  impossible,  to 
attend  and  explain  to  the  Court  the  reason  for  the  non-attendance. 

Motion  refused,  t 

t  6  Geo.  IV.,  c.  50,  b.  38.  summoned  as  special  jurors,  upon 
X  Since    this    case    occurred,   the  affidavits  stating  that  the  party  sum- 
Court  has  granted  several  applications  moned  was  absent  from  his  usual 
to  remit  fines  imposed  on  persons  place  of  residence,  or  at  his  country 
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]^  Ex  PARTE   FORD. 

[  401  ]  (1  Younge  &  Jervis,  401.) 

Where  a  party  summoned  as  a  special  juror  had  let  his  house,  and 
was  abroad,  which  fact  was  communicated  to  the  summoning  officer, 
the  Court  remitted  the  fine. 

In  this  case  the  like  fine  was  remitted,  upon  the  application  of 
Chilton,  it  appearing  by  the  affidavit  upon  which  he  moved,  that 
the  party  summoned  had  let  his  house,  and  was  abroad ;  and 
that  that  fact  had  been  communicated  to  the  summoning  officer 
at  the  time  he  left  the  summons. 


1827. 
[401] 


[  *401,/«.] 


Ex  parte  BROWN. 

(1  Younge  &  Jervis,  401.) 

So  likewise  where  the  summons  had  by  mistake  been  left  at  a  wrong 
house,  the  Court  remitted  the  fine,  but  required  the  affidavit  of  the 
summoning  officer  to  that  fact. 

So  likewise,  where  it  appeared  by  the  affidavits  of  the  applicant, 
and  of  the  summoning  officer,  that  the  summons  had  not,  through 


house,  from  before  the  delivery  of 
the  summons,  until  after  the  time 
to  which  the  summons  applied  had 
expired;  and  that  he  had  had  no 
intimation  of  his  services  being  re- 
quired before  the  fine  was  imposed. 
This  opinion  of  Hullock,  B.  in 
this  the  first  application  under  the 
statute,  is  inserted,  the  editor,  with 
the  greatest  deference  to  subsequent 
decisions,  conceiving  it  to  be  the  true 
construction  of  the  Act  *of  Parlia- 
ment. Upon  either  construction, 
however,  the  Act  is  obviously  im- 
perfect; for  if  the  Court  have  no 
power  to  remit  the  fine,  it  is  con- 
trary to  every  principle  of  legislative 
justice,  that  a  party  should  be  liable 
to  a  fine  for  the  infringement  of  an 
order  of  which  he  had,  and  in  many 
cases  could  have,  no  notice  [for  the 
Act,  as  applicable  to  special  jurors, 


requires  three  days'  notice  only]  ; 
and  if,  on  the  other  hand,  the  Court 
have  power  in  such  cases  to  remit  the 
fine,  the  entertaining  of  the  applica- 
tion is  an  admission  that  the  fine  was 
in  the  first  instance  mistakenly  im- 
posed ;  and  yet  the  Court  and  office 
fees,  exclusive  of  poundage,  if  the 
order  be  obtained,  amount  to  the  sum 
of  3/.  5a.  2d.  which  if  deducted  from 
the  sum  of  10/.,  the  fine  usually 
imposed  on  special  jurors,  leaves  a 
balance,  after  paying  the  attorney's 
and  counsel's  fees,  too  trifling  to 
encourage  applications  to  the  Court. 
This  defect,  for  it  undoubtedly  is  one, 
might  be  obviated  by  requiring  per- 
sonal service,  or  the  deposition  of 
the  summoning  officer  to  facts,  from 
which  the  Court  might  infer,  that 
the  juror  personally  had  notice  that 
his  services  would  be  required. 
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mistake,  been  left  at  the  usual  place  of  abode  of  the  applicant,  Ex  parte 
the  fine  was,  upon  the  motion  of  Busby,  remitted ;  but  the  Court 
required  the  affidavit  of  the  summoning  officer,  stating  that,  as 
he  must  have  sworn  that  the  summons  had  been  duly  delivered 
before  the  fine  was  imposed,  he  must  explain  upon  oath  how  the 
mistake  had  originated. 


ELIZABETH  EOGEES  and   Others  v.  FKANKf  1827- 

'              May  10. 
(1  Younge  &  Jervis,  409 — 416.)  

Where  an  executor  intermeddled  with  the  estate  of  the  testator,  and      '*     ' 
afterwards  renounced :  Held,  that  he  was  liable  to  be  sued  in  equity  in        *-         -» 
the  character  of  executor  by  the  legatees  under  the  will,  one  of  whom 
was  also  executrix,  and  had  proved  the  will. 

This  was  a  bill  filed  by  the  plaintiff,  Elizabeth  Rogers,  the 
legal  representative,  and  also  a  legatee  under  the  will  of  Milward 
Rogers,  her  late  husband  ;  and  by  the  other  plaintiffs,  as  legatees 
under  that  will,  against  the  defendant,  for  a  discovery ;  for  an 
account  of  the  specific  sum  charged  in  the  bill  to  have  been 
retained  by  him ;  for  all  usual  and  proper  accounts ;  and,  if 
necessary,  for  the  administration  of  the  assets  of  the  testator. 

The  bill  stated,  that  in  the  year  1828,  Milward  Sogers  being 
possessed  of,  and  entitled  to  considerable  personal  property,  made 
and  published  his  last  will  and  testament,  and  thereby,  after 
giving  several  pecuniary  legacies,  gave  and  bequeathed  all  his 
monies  out  at  interest,  and  the  several  securities  upon  which  the 
same  were  secured  to  be  paid  to  him,  (subject  to  the  payment  of 
all  his  just  debts,  legacies,  funeral  and  testamentary  expenses, 
and  to  the  proviso  in  the  will  contained),  to  the  plaintiff, 
Elizabeth  Rogers,  to  her  own  use  and  benefit,  and  to  be  disposed 
of  by  her,  in  and  by  her  last  will,  to  and  amongst  his  younger 
children,  (some  of  the  plaintiffs,  naming  them),  and  in  default  of 
such  appointment,  to  be  divided  equally  amongst  them.  He 
further  bequeathed  the  interest  of  the  said  monies  to  the  plaintiff, 
Elizabeth  Rogers,  to  be  applied  to  the  maintenance  of  herself, 

t  The  power  to  renounce  under  the  law  as  here  laid  down.  In  the 
the  Court  of  Probate  Act,  1857  (20  &  gtwdi  of  llademtch  (1804)  3  Sw.  &  Tr. 
21  Vict.  c.  77),  s.  79,  does  not  alter      46o,  33  L.  J.  P.  179.— R.  C. 
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Rogers  and  his  children  and  grandchildren,  (who  were  also  plaintiffs, 
Frank.  specifying  the  mode  in  which  the  money  should  be  applied) ;  and 
appointed  the  plaintiff,  Elizabeth  Rogers,  the  defendant,  and  one 
Edward  Pugh,  his  executrix  and  executors.  After  the  death  of 
the  testator,  in  the  year  1824,  the  plaintiff,  Elizabeth  Rogers, 
proved  the  will,  power  being  reserved  to  the  defendant  and 
Edward  Pugh,  the  other  executors,  to  prove  when  they  should 
[  •*!<>  J  think  proper  :  Edward  Pugh,  however,  never  proved  *the  will, 
nor  in  any  way  intermeddled  with  the  assets  of  the  testator. 
After  that,  the  plaintiff,  Elizabeth  Rogers,  and  the  defendant, 
collected  and  got  in  the  greater  part  of  the  personal  estate  of  the 
testator,  and  thereout  paid  and  satisfied  his  bequests  and  legacies, 
and  the  funeral  and  testamentary  expenses.  In  the  month  of 
September,  1824,  the  defendant  got  in  and  received  the  sum  of 
2,778/.  18*.  Qd.  being  the  moiety  of  a  capital  sum  of  5,000Z.  with 
interest,  then  due  and  owing  from  A.  B.  on  the  security  of  a 
bond,  and  being  part  of  the  money  bequeathed  to  the  plaintiff, 
Elizabeth  Rogers,  upon  trust,  as  in  the  will  expressed,  for  the 
benefit  of  herself  and  the  other  plaintiffs ;  and  some  time  after- 
wards the  remaining  moiety  was  received  by  the  plaintiff, 
Elizabeth  Rogers,  and  the  defendant,  which  latter  sum  was 
properly  applied  in  pursuance  of  the  trusts  of  the  will ;  but  of 
the  former  sum,  the  defendant  retained  about  8001.  in  his  hands, 
and  for  which  he  refused  to  account.  The  bill  charged,  amongst 
other  things,  that  if  the  defendant  had  made  any  renunciation, 
he  had  not  made  it  until  long  after  he  had  received  the  money  in 
the  bill  mentioned,  and  had  otherwise  taken  upon  himself  to  act 
as  executor  under  the  will  of  the  testator,  and,  as  in  the  bill 
mentioned,  to  intermeddle  with  the  assets. 

To  this  bill  the  defendant  demurred  for  want  of  equity,  except 
as  to  so  much  thereof  as  prayed  a  discovery  whether  the  defen- 
dant had  not  renounced  probate  of  the  will  of  the  testator ;  to 
which  he  answered  that  he  had  renounced. 

Martin  and  Bethcll  for  the  demurrer : 

This  bill  is  filed  by  the  plaintiffs,  in  their  character  of  specific 
legatees,  against  the  defendant,  who  is  a  stranger  to  the  estate  of 
the  testator.     There  cannot  be  a  rightful  executor,  and  an  executor 
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<le  son  tarty  at  the  same  time,  and  therefore  the  fact  of  the  defen-      Rooebs 

dant  having  been  appointed  executor  by  *the  will,  will  not,  even       Frank. 

though  he  should  have  intermeddled  with  the  assets,  he  having      [  **n  ] 

renounced  probate,  affect  the  right  of  the  plaintiff,   Elizabeth 

Rogers,  in  her  character  of  executrix,  to  sue  him  at  law ;  and 

as  the  Courts  have  not  in  this  respect  concurrent  jurisdiction, 

the  ground  for  relief  in  equity  being,  that  the  plaintiff  has  no 

remedy  at  law,  this  Court  will  not  interfere.     In  Read's  caset  it 

was  ruled,  that  where  an  executor  is  appointed,  who  proves  the 

will,  if  a  stranger  take  any  of  the  goods  of  the  testator,  that  does 

not  make  him  an  executor  de  son  tort;  for  there  is  a  rightful 

executor,  who  may  be  charged,  and  the  goods  taken  out  of  his 

possession  are  assets  in  his  hands ;  and  the  fact  of  the  defendant 

being  named  as  executor  in  the  will,  cannot  affect  the  right  of 

the  executrix  to  sue  him  at  law  :  Rawlimon  v.  Shaw. I     If  he  be 

liable  at  all  in  equity,  it  is  at  the  suit  of  the  executrix,  of  whom, 

and  not  of  the  legatees,  he  is  the  agent,  quoad  the  money 

received.     Lord  Hardwicke,  in  the  case  of  Moore  v.  Moore, % 

decreed  a  trustee,  who  was  also  named  in  the  will  as  an  executor, 

to  account  at  the  suit  of  the  legatees,  upon  the  ground,  that  the 

defendant,  not  having  renounced,  could  not  be  sued  at  law  by  his 

co-executors,  or,  if  he  could,  might,  by  coming  in  and  proving  the 

will,  power  being  reserved  to  him  for  that  purpose,  have  defeated 

the  proceedings  ;  but  here  the  defendant,  having  renounced,  is  a 

stranger  to  the  estate.    His  Lordship  was  in  that  case  of  opinion, 

that  the  trust  money  having  come  to  the  hands  of  the  defendant, 

was  not  sufficient  to  subject  him  to  account  as  executor ;  and 

added,  that  such  a  trustee  should  be  called  to  account  by  the 

executor  or  administrator,  which  would  be  a  discharge  to  him  if 

he  fairly  accounted,  and  was   not  liable  to  every  creditor  or 

legatee.     Moreover,  this  bill  is  multifarious,  the  prayer  being  for 

an  account,  not  only  of  *the  money  alleged  to  have  been  received      T  **12  ] 

by  the  defendant,  but  of  the  estate  of  the  testator  generally. 

(Alexander,  C.  B. :  The  prayer  of  a  bill  against  an  executor 
being  for  an  account  generally,  does  not  make  the  bill  multi- 
farious.) 

t  5  Co.  Rep.  33  b.  §  2  Ves.  Sen.  596. 

%  1  R.  R.  768  (3  T.  R.  557). 
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Rookss  Jerris  and  Crombie,  in  support  of  the  bill : 

V. 

Kkank.  if  the  plaintiffs  be  entitled  to  sue  in  equity,  it  matters  not 

whether  they  have  a  remedy  at  law  also,  for  the  Courts  in  many 
cases  exercise  a  concurrent  jurisdiction.  But  the  defendant  is  a 
rightful  executor,  and  as  such  cannot  be  sued  by  his  co-executrix 
at  law,  although  he  may  in  this  Court :  Allen  v.  Story ,+  Okely  v. 
Barnard.l  It  is  a  clear  principle,  that  a  trustee  may,  if  he 
pleases,  disclaim,  yet  it  is  equally  clear,  that  if  he  once  acts,  he 
can  only  be  discharged  by  something  in  the  deed  creating  him  a 
trustee,  or  by  a  decree  of  this  Court ;  and  the  same  rule  applies 
to  executors,  for,  having  once  intermeddled  with  the  estate  of  the 
testator,  they  can  discharge  themselves  only  by  administering 
personally,  or  by  putting  the  administration  into  a  court  of 
equity.  The  defendant,  it  is  true,  has  not  proved  the  will,  but 
probate  is  only  necessary  for  the  purpose  of  bringing  actions,  the 
authority  of  an  executor  for  all  other  purposes  being  complete 
without  it:  Wanfjfordv.  Wangford.%  In  Hcnslotv' 8  case  it  was 
held,  that  an  executor  having  once  administered,  cannot  after- 
wards refuse;  and  in  Read  v.  Truelore,T  the  Master  of  the 
Eolls  decided,  that  the  defendant  having  administered,  though 
without  proving  the  will,  the  renunciation  afterwards  was  void. 
So  likewise,  in  Robinson  v.  Pett,W  the  defendant  was  treated  as 
executor,  although  he  had   actually  renounced  before  he  had 

[  *418  ]  intermeddled  with  the  *estate,  and  there  were  other  executors 
who  had  proved  the  will;  and  in  Doyle  v.  Blake,  *  J  Lord 
Bedesdale  decreed  the  defendant,  who  had  acted  on  behalf  of 
particular  legatees,  disclaiming  an  intention  of  interfering 
generally,  and  had  subsequently  renounced  in  favour  of  a  third 
person,  (a  trustee  named  in  the  will,  who  thereupon  obtained 
administration  aim  testamento  annexof  and  having  possessed 
himself  of  the  assets  died  insolvent),  to  be  liable  to  the  legatees. 
These  authorities  clearly  shew  that  the  defendant,  even  had  he 
renounced  before  he  intermeddled  with  the  assets,  is  subject  to 
all  the  liabilities  of  a  rightful  executor;  but  it  is  said,  that,  having 

t  Toth.  150.  «i  Amb.  417. 

t  11  Vin.  Abr.  365.  tt  3  Pr.  Wms.  249. 

§  1  Salk.  299.  ft  9  E.  R.  76  (2  Sch.  &  Lef.  231). 

I|  9  Co.  Rep.  37  b. 
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renounced,  he  becomes  a  stranger  to  the  estate,  and  may  be  sued  Rogers 
at  law  by  the  plaintiff  executrix.  A  renunciation  may  be  revoked  frank. 
during  the  lifetime  of  the  co-executors  :  Arnold  v.  Blencowe  :t  if, 
therefore,  an  action  had  been  commenced  by  the  executrix  against 
the  defendant,  he  might  at  any  time  have  proved  the  will,  and 
put  an  end  to  the  proceedings.  In  Eawlinson  v.  Shaw,  the 
plaintiff  had  never  acted  as  executor ;  and  if  he  had,  it  is  clear 
from  the  judgment  that  the  decision  would  haye  been  different. 

Martin,  in  reply  : 

It  is  a  settled  rule,  that  legatees  cannot  sue  a  debtor  to  the 
estate  of  the  testator,  without  shewing  collusion  between  the 
debtor  and  executor,  which  does  not  appear  upon  the  face  of  this 
bill.  The  case  of  Doyle  v.  Blake  was  decided  upon  the  ground 
of  the  defendant,  at  the  time  he  renounced  in  favour  of  the 
trustee,  having  the  control  of  the  assets,  and  being,  by  the  renun- 
ciation, guilty  of  a  breach  of  trust.  In  that  case  there  was  no 
legal  representative,  as  in  this.  The  case  cited  from  Peere 
Williams's  Eeports,  was  a  case  in  which  it  was  endeavoured,  by 
fraud  between  the  executors,  to  retain  indirectly  what  the  Court 
*would  not  have  allowed  to  a  rightful  executor,  viz.  a  compensa-  [  *414  ] 
tion  for  his  trouble,  and  cannot  therefore  be  considered  as  an 
authority  upon  a  general  question  like  the  present.  The  defen- 
dant is  not  now  an  executor,  and  therefore  may  be  sued  at  law. 

Alexander,  C.  B. : 

I  am  clearly  of  opinion,  that  this  demurrer  should  be  over- 
ruled. The  bill  is  filed  by  the  first  plaintiff,  who  is  executrix 
and  legatee,  and  by  the  other  plaintiffs,  who  are  legatees  under 
the  will  of  Milward  Kogers,  against  the  defendant,  named  in  the 
will  as  an  executor,  who  did  not  prove  the  will,  but  who,  before 
he  renounced,  collected  large  sums  belonging  to  the  estate  of  the 
testator,  part  of  which  he  now  retains  in  his  hands.  The  question 
is,  whether,  under  these  circumstances,  this  bill  can  be  sustained : 
which  question  depends  upon  the  general  doctrine,  whether  an 
executor,  having  once  acted  unquestionably  as  an  executor,  can 
renounce  that  character  and  all  the  liabilities  which  attach  to  it, 

t  1  Cox,  426. 
R.R. — VOL.  XXX.  52 
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Rogers  to  the  prejudice  of  the  legatees.  The  only  apparently  solid 
Frank.  argument  which  has  been  urged  to  shew  that  it  cannot  be 
maintained,  is,  that  the  claim  is  purely  a  legal  claim,  which  may 
be  enforced  in  a  court  of  law ;  and  that  the  defendant,  having 
renounced,  becomes  a  stranger  to  the  estate,  and,  as  respects  the 
receipt  of  this  money,  must  be  treated  as  the  agent  of  the  plaintiff 
executrix.  At  the  time  the  money  was  received  by  the  defendant, 
he  might  have  been  sued  in  equity  as  an  executor,  and  would 
then  have  been  liable  to  all  the  remedies  which  courts  of  equity 
enforce  against  persons  clothed  with  that  character.  He  is  not, 
nor  was  he  ever  an  executor  de  son  tort,  for  he  derives  an  inchoate 
right  from  the  will.  Can  it  then  be  said,  that  a  person  who  has 
once  assumed  to  himself  the  privileges,  and  exposed  himself  to 
all  the  liabilities  of  an  executor,  shall  shake  them  off  at  once  by 
[  *4is  ]  a  voluntary  act  of  his  own,  and,  by  renouncing  *the  probate  of 
the  will,  drive  the  plaintiffs  to  bring  an  action  at  law,  where  the 
remedies  are  not  so  extensive  against  executors  as  in  equity? 
There  would  be  no  principle  of  justice  or  equity  in  such  a 
decision :  and  the  authorities  cited  clearly  shew,  that,  having 
once  acted,  the  subsequent  renunciation  is  void,  and  he 
continues  liable  to  be  sued  in  the  character  of  an  executor.  I 
think,  also,  that  the  demurrer  covers  too  much,  and  that,  on 
both  grounds,  it  should  be  over-ruled. 

Garrow,  B.,  concurred. 

Hullock,  B. : 

I  am  also  of  the  same  opinion.  The  argument  for  the  defen- 
dant has,  throughout,  proceeded  upon  a  fallacy,  in  treating  him 
as  an  executor  de  son  tort,  which  he  is  not ;  for,  having  once 
acted,  the  inchoate  right  which  he  derives  from  the  will  is 
perfected,  and  he  becomes  a  rightful  executor.  Having  clothed 
himself  with  all  the  rights  derived  from  the  legitimate  authority 
of  the  will,  can  he,  by  his  own  act,  devest  himself  of  the  liabilities 
attaching  to  that  character  ?  Suppose  a  creditor  of  the  estate 
had  brought  an  action  against  him  for  a  debt  due  from  the 
testator,  what  answer  could  he  have  made  to  such  a  demand  ? 
Certainly  none.     I  am  at  a  loss  to  conceive  what  plea  could  have 
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been  framed  to  protect  him  from  such  a  claim.  He  could  not  Rogers 
have  said,  "  I  have  received  this  money,  but,  having  renounced,  frank. 
am  no  longer  liable  to  be  sued  as  executor."  On  the  other  hand, 
he  could  not  plead  plene  administravit ;  for  he  admits,  for  the 
purposes  qJE  this  demurrer,  that  he  has  funds  in  his  hands.  The 
defendant  is  so  much  an  executor,  that  he  might  retain  for  his 
own  debt,  which  an  executor  de  son  tort  cannot  do :  and,  having 
once  acted,  the  authorities  shew,  that  he  cannot  renounce.  I 
think  also,  with  the  Lord  Chief  Baron,  that  the  demurrer  is  too 
large,  and  that,  on  both  grounds,  it  should  be  over-ruled. 

Vaughan,  B. :  [  416  ] 

I  think  the  demurrer  ought  to  be  over-ruled.  Having  once 
acted,  the  defendant  continues  an  executor,  and  the  plaintiffs 
can  have  no  remedy  against  him  at  law. 

Demurrer  over -ruled. 


ATTOENEY-GENERAL  v.  BROOKSBANK.t  1827- 

'                    May  23. 
(1  Younge  &  Jervis,  439--M4.)  .     

Where  an  information  was  filed  by  the  Attorney-General,  under  the  45J  " 

Geo.  III.  c.  58,  8.  25,  against  an  army  agent,  for  a  discovery  of  accounts  *-  ■* 
from  1792  to  1802 ;  who  pleaded  a  settled  account,  by  clearing  warrants, 
and,  the  plea  having  been  over-ruled,  afterwards  moved  to  amend  the 
plea,  and  for  the  purpose  of  so  doing,  that  the  Attorney-General  or  the 
Secretary  at  War  might  be  ordered  to  produce  certain  vouchers,  accounts, 
&c.  rendered  annually,  during  that  period,  by  the  defendant  to  the  War 
Office,  and  there  deposited,  and  which  the  defendant  swore  were  material 
to  his  defence — the  Court,  under  the  particular  circumstances,  ordered 
the  proceedings  upon  the  information  to  be  6tayed  until  the  documents 
were  produced. 

In  Hilary  Term,  6  &  7  Geo.  IV.,  his  Majesty's  Attorney- 
General  filed  an  information  against  the  defendant,  stating  that 
he,  jointly  with  Sir  Thomas  Barnard,  Baronet,  since  deceased, 
had  from  the  25th  December,  1792,  to  the  24th  December,  1802, 
carried  on  the  business  of  army  agents,  and  as  such  were  agents 

t  Cited  by  Wood,  V.  -C. ,  in  Prioleau         {  Misprinted  43  in  the  report :  rep. 
v.   United  States  of  America   (1867)      S.  L.  R.  Act,  1872.    The  principle  of 
L.  R.  2  Eq.  659,  664,  36  L.  J.  Ch.  36.      the  decision  is  independent.— F.  P. 
-  R.  C. 

52—2 
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Att.-Osn.     to  several  regiments,  troops,  and  companies  of  his  late  Majesty, 
Brooks-      and  amongst  others  to  the  regiment,  battalion,  and  independent 
BAHK-       companies  of  Invalids,  and  had  imprested  into  their  hands,  and 
received  various  large  sums  of  money,  for  the  pay  and  on  the 
account  of  such  regiments.    That  some  part  of  the  said  sums 
had  been  duly  paid  or  accounted  for  to  the  several  officers,  for 
whom,  or  the  companies  for  which,  they  had  been  imprested ; 
but  that  other  parts,  to  a  considerable  amount,  had  not  been  paid 
or  accounted  for.    That  by  the  45  Geo.  III.  c.  58,  b.  25,  it  i& 
enacted,  that  it  shall  be  lawful  for  the  Secretary  at  War,  and  also 
for  the  Paymaster  General,  whenever  they  shall  think  fit  to 
require  any  agent  to  make  up,  in  the  course  of  the  year,  such 
account  or  accounts  as  they  may  have  occasion  for,  and  also  to 
require  any  person  or  persons  who  shall  have  been  an  agent 
or  agents,  but  who  shall  have  ceased  to  have  been  such,  or  the 
representatives  of  such  agent  or  agents,  to  make  up  and  transmit 
such  accounts  for  the  whole  or  any  part  of  the  periods  during 
which  he  or  they  shall  have  been  such  agent  or  agents,  and 
which  shall  not  have  been  finally  settled,  as  they  may  have 
occasion  for.    And  that  his  Majesty's  Secretary  at  War,  having 
occasion  for  an  account  of  the  arrears  unclaimed  remaining  in 
the  hands  of  the  defendant,  as  surviving  partner,  belonging  to 
the  said  companies,  regiments  or  battalions,  or  in  the  hands  of 
the  representatives  of  his   late   partner,    required    by    letter, 
[  *440  ]      addressed  to  Messrs.  Barnard  and  Brooksbank,  and  received  *by 
the  defendant,  a  specification  of  any  sum  which  might  remain  in 
their  hands  on  account  of  the  companies  of  Boyal  Invalids,  for 
the  period  from  the  25th  day  of  December,  1792,  to  the  24th  day 
of  December,   1802 ;   intimating  that  the  accounts   would   be 
settled  when  the  required  statement  should  have  been  given  and 
decided  upon.    That  the  defendant,  in  answer  to  such  letter, 
made  a  return  of  two  items,  amounting  to  a  trifling  sum  ;  which 
being    unsatisfactory,   by  a  second  letter  the  defendant  was 
desired  to  produce,  for  inspection,  the  agent's  ledgers  during  the 
above  period,  which,  as  also  subsequent  repeated  applications, 
had  not  been  complied  with.     The  information  then  stated,  that 
the  defendant,  and  the  representatives  of  his  late  partner,  were 
indebted  to  his  Majesty  for  the  balance  due  upon  the  respective 
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accounts,  and  that  legal  and  necessary  proceedings  were  to  be     att.-Gen. 
instituted  for  the  recovery  of  the  amount ;  and  charged  that  the      bbooks- 
accounts  remained  unsettled,  and  that  the  defendant,  and  the       bank. 
representatives  of  his  late  partner,  had  in  their  possession  books, 
ledgers,  accounts,  and  documents  relating  to  the  money  imprested 
into  their  hands ;  and,  after  a  number  of  interrogatories  arising 
out  of  the  subject  matter  of  the  statement,  prayed  a  discovery  of 
the  books,  ledgers,  accounts,  and  documents  ;  not  only  according 
to  the  provisions  of  the  Act  of  Parliament,  and  the  rules  and 
regulations  of  the  service  in  the  case  of  agents,  but  also  to  enable 
his  Majesty  to  sue  for  and  recover  the  balance  remaining  in  the 
hands  of  the  defendant,  and  those  of  the  representatives  of  his 
late  partner. 

To  this  information,  except  as  to  the  period  between  the  24th 
December,  1799,  and  24th  December,  1800,  the  defendant  pleaded 
in  bar,  that,  having  with  his  late  partner  been  appointed  joint 
agents  to  the  independent  companies  of  Invalids,  all  accounts  of 
monies  imprested  into  their  hands,  or  received  by  them  during 
the  period  stated  in  the  information,  except  as  aforesaid,  had 
been  completely  made  out,  and,  together  with  the  vouchers, 
delivered  into  the  *War  Office ;  and,  according  to  the  rules  and  [  *44i  ] 
regulations  of  that  office,  had  been  completely  investigated,  and 
the  whole  finally  settled  every  year  by  the  issuing  of  clearing 
warrants,  (which  were  set  out),  signed  by  the  Secretary  at  War 
and  countersigned  by  the  Lords  of  the  Treasury,  and  Lords 
Justices.  The  defendant  averred,  that  by  the  rules  and  regula- 
tions of  the  office,  the  issuing  of  such  warrants  is  a  final  close 
and  settlement  of  the  accounts  ;  and  that,  upon  the  investigation 
of  each,  all  vouchers  and  necessary  evidence  are  delivered  into 
the  War  Office,  where  they  remain.  As  to  the  period  excepted, 
the  defendant  pleaded  another  clearing  warrant  as  a  final  settle- 
ment, and  further  contended  that  he  was  not  bound  to  produce 
the  ledgers ;  the  vouchers,  &c.  being  in  the  custody  of  the 
Secretary  at  War ;  and  also,  that  as  well  as  being  agents  to  the 
regiment,  he  and  his  late  partner  were  bankers  to  the  officers, 
and  that  no  arrears  had  been  placed  to  their  accounts,  until  the 
service,  for  which  the  money  had  been  imprested  to  their  hands, 
had  been  performed. 
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Att.-Oen.        The  plea  having  been  set  down  for  argument,  was  argued  by 

Bbooks-       Wray  for  the  Crown,  and  Jervis  and  Miller  for  the  defendant. 

bank.        rp^  (jourt  were  0|  0pinion>  that  the  clearing  warrants  did  not 

operate  as  a  final  settlement  of  the  accounts,  and  over-ruled  the 

plea ;  and  leave  to  amend  having  been  refused  at  the  time — 

Jervis  and  Miller  now  moved  that  the  defendant  might  be 
at  liberty  to  amend  his  plea ;  and  that,  for  the  purpose  of 
enabling  him  to  make  such  amendment,  his  Majesty's  Attorney* 
General,  or  the  Secretary  at  War,  might  be  directed  to  leave  in 
the  hands  of  one  of  the  clerks  in  Court,  all  general  accounts 
delivered  into  the  War-office  by  the  defendant  relating  to  those 
years,  periods,  and  corps,  in  respect  of  which  the  clearing  warrants 
set  forth  in  the  defendant's  plea  were  issued,  together  with 
such  correction  or  settlement  thereof,  by  the  War-office,  upon 
[  *442  ]  examining  the  same,  *  (whether  such  correction  or  settlement  was 
contained  upon  any  part  of  such  general  accounts  themselves, 
or  upon  any  paper  or  papers  apart),  as  was  made  in  the  Wrar- 
office ;  from  which  the  exact  sum  would  appear,  for  which  such 
clearing  warrants  were  respectively  issued  ;  and  that  the  defen- 
dant might  be  at  liberty  to  inspect  and  take  copies  of  the  same, 
or  any  part  thereof :  which  motion  was  founded  upon  an  affidavit 
of  the  defendant,  that  the  original  documents,  with  the  observa- 
tions thereon,  upon  which  the  clearing  warrants  were  issued, 
were  deposited  in  the  War-office,  Pay-office,  Audit-office,  or  some 
other  office  of  his  Majesty,  and  that  the  same  were  essentially 
necessary  to  his  defence. 

In  support  of  the  motion,  they  argued,  that  the  only  question 
was,  whether  the  Court  would  compel  the  party  to  file  a  cross 
bill.  The  object  of  a  plea  is  to  put  upon  the  record  one  single 
issue,  which  will  decide  the  case ;  which  would  be  done  in  this 
plea,  were  the  papers  sought  by  this  application  furnished  to  the 
defendant ;  for  the  Act  of  Parliament  authorizes  the  Secretary  at 
War  to  call  for  such  accounts  only  as  have  not  been  settled.  If, 
therefore,  the  clearing  warrants,  explained  by  the  documents, 
the  production  of  which  is  now  prayed,  amount  to  a  final  settle- 
ment, the  Act  of  Parliament  will  not  apply.  It  is  usual  to  file 
a  cross  bill  to  obtain  discovery,  but  practice  will  yield   to  the 
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demands  of  justice ;  and  the  defendant  having  clearly  established     Att.-Gen. 
in  his  affidavit  the  existence  of  the  necessity  to  justify  a  deviation      brooks- 
from  the  practice,  the  Court  will  be  warranted,  upon  the  authority        BAKK- 
of  the  case  of  The  Princess  of  Wales  v.  The  Earl  of  Liverpool f\ 
in  making  the  order. 

The  motion  was  opposed  by  Brougham,  W.,  for  the  Crown ; 
and  the  Court  ordered  that  it  should  stand  over  for  a  week,  to 
afford  the  defendant  an  opportunity  of  making  *another  applica-       [  ***3  ] 
tion  to  the  Secretary  at  War,  for  the  production  of  the  papers, 
&c.     At  the  expiration  of  which — 

Jervis  stated,  that,  in  obedience  to  the  order  of  the  Court, 
the  application  had  been  made,  without  success ;  the  only  answer 
received  being,  that  the  papers,  &c.  contained  no  observations 
amounting  to  a  settlement  of  the  account ;  and  renewed  his 
motion  for  the  production  of  the  papers,  &c. 

Alexander,  C.  B. : 

The  plea  of  the  defendant  was  over-ruled,  because  the  Court 
was  of  opinion  that  the  clearing  warrants,  as  stated  in  the  plea, 
did  not  amount  to  a  final  settlement  of  the  accounts ;  the  party, 
however,  now  says,  that,  coupled  with  certain  documents  which 
are  in  the  possession  of  the  officers  of  the  public,  they  will  shew 
a  stated  account.  When,  recurring  to  the  circumstances  of  the 
case,  I  find  that  the  last  of  the  transactions  of  which  the  informa- 
tion seeks  a  discovery,  occurred  so  long  as  twenty-five  years  ago, 
I  confess,  I  am  inclined  to  favour  the  application,  especially 
when  I  perceive  that,  but  for  the  interposition  of  the  Court,  the 
production  cannot  be  obtained.  It  is  usual,  where  a  defendant 
is  desirous  of  obtaining  the  production  of  documents  in  the  pos- 
session of  the  plaintiff,  to  file  a  cross  bill  for  that  purpose  ;  which, 
probably,  in  this  case  would  be  attended  with  no  beneficial  effect, 
as  the  documents  are  not  pretended  to  be  in  the  custody  of  his 
Majesty's  Attorney-General.  The  case  of  The  Princess  of  Wales 
v.  The  Earl  of  Liverpool,  however,  is  an  authority  for  deviating, 
under  particular  circumstances,  from  established  practice ;  and, 

t  19  R.  R.  282  (1  Swanst.  114 ;  3  Swanst.  567). 
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Att.-Qek.     I  think,  the  affidavit  of  the  defendant  lays  sufficient  ground,  in 
Brooks-     this  case,  for  adopting  the  course  which  was  there  pursued.    I 
bank.       am  0|  opinio  that  the  proceedings  on  the  information  should  be 
stayed,  until  the  documents  sought  by  the  motion  are  produced. 

Gabbow,  B. : 

[  *444  ]  The  period  when  the  effect  of  these  accounts  *coupled  with 

the  clearing  warrants  is  to  be  decided,  has  not  arrived ;  the 
defendant,  however,  swears  that  they  are  necessary  for  his 
defence,  and  will  constitute  a  discharge ;  and  I  think  it  just, 
that  he  should  have  the  opportunity  of  submitting  the  question 
to  the  Court,  especially  when  we  look  to  the  time  over  which 
this  information  extends. 

Hullock,  B. : 

I  entirely  concur  in  the  opinion  expressed  by  the  Court.  This 
is  not  a  common  application,  but  there  are  authorities  which 
shew  that  the  practice  of  the  Court  may  bend  to  particular  cir- 
cumstances ;  and  that  of  The  Princess  of  Wales  v.  The  Earl 
of  Liverpool  is  very  similar  to  the  present.  But  do  the  circum- 
stances of  this  case  warrant  the  interposition  of  the  Court  ?  No 
doubt  can,  I  think,  be  entertained  of  that,  when  the  object  of 
the  suit  is  considered,  viz.  to  investigate  accounts  of  such  long 
standing,  which  the  defendant  considered  as  settled  and  disposed 
of.  There  can  be  no  difficulty  in  producing  the  accounts  ;  none, 
indeed,  is  suggested  by  the  officers  of  the  War-office  ;  they  do  not 
say  we  have  no  such  documents,  but  that  they  contain  no  remark 
or  memorandum  which  amounts  to  a  settlement  of  the  accounts. 
It  is  clear,  then,  that  they  have  the  accounts :  and  the  party  is, 
I  think,  under  the  particular  circumstances  of  the  case,  entitled 
to  see  them,  and  is  not  to  be  bound  by  the  conclusion  which  they 
may  draw. 

Vaughan,  B.,  concurred. 

And  it  was  ordered,  that  the  proceedings  upon  the  information 
should  be  stayed  until  the  production  of  the  documents  prayed 
by  the  motion. 
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TOWNSEND  v.  CHAMPERNOWN.  imt. 

May  28. 
(1  Younge  &  Jervis,  449—451 ;  538 — 545.)  june  2q  27. 

Where  an  estate  is  sold  free  from  incumbrances,  and,  upon  production        ^V  %• 
of  the  abstract  of  title,  it  appears  that  the  estate  is  subject  to  a  mortgage      „    , 
or  other  charge  or  incumbrance,  the  incumbrance  does  not  afford  an     citambcr  in 
objection  to  the  title,  but  is  matter  of  conveyance  only.    And  such  is        Equity. 
the  rule,  even  if  the  amount  of  the  incumbrance  be  greater  than  the         [  449  ] 
purchase  money. 

Contract  for  the  sale  of  the  borough,  lordship,  and  manor  of  H.,  with 
the  rights,  royalties,  members,  and  appurtenances;  and  all  the  mes- 
suages, lands,  tenements,  and  other  hereditaments,  and  their  rights, 
members,  and  appurtenances  to  the  said  borough,  lordship,  and  manor 
belonging,  as  set  forth  and  described  in  a  particular  referred  to  in  the 
contract.  The  vendors  derived  their  title  under  a  conveyance  in  1809, 
by  the  general  description  of  the  borough,  lordship,  and  manor  of  H., 
with  all  and  singular  the  rights,  members  and  appurtenances  thereunto 
belonging  or  appertaining,  with  a  reference  to  preceding  deeds,  con- 
taining the  same  description,  through  which  the  title  was  traced,  in  the 
same  general  manner,  to  1744.  The  purchaser  objected  that  the  identity 
of  the  several  lands  mentioned  in  the  particular,  as  forming  part  of  the 
manor,  was  not  made  out,  and  it  appeared  that  some  of  them  had  been 
purchased  since  1744,  and,  therefore,  could  not  pass  under  the  ancient 
and  general  description.  The  vendors  thereupon  produced  abstracts  of 
the  title  to  such  lands,  and  shewed  by  stewards'  books,  that  the  lands, 
ever  since  they  had  been  purchased,  had  been  annexed  to  and  treated  as 
part  of  the  manor ;  and  contended  that  they  passed  under  the  general 
words  "  appertaining  or  belonging,"  in  the  conveyance  of  1809.  To 
obviate  the  difficulty,  they  also  obtained  a  confirmation  of  that  con- 
veyance, with  a  declaration  that  the  lands  in  question  were  intended  to 
be  passed  by  it,  under  the  general  words.  Exceptions  to  the  Master's 
report  of  a  good  title  were  over-ruled,  principally,  as  it  should  seem,  on 
the  ground  of  the  deed  of  confirmation,  the  Court  declaring,  that  if  it 
were  of  opinion  that  a  good  title  could  be  made,  it  would  hesitate  to 
decree  a  specific  performance,  unless  that  deed  were  delivered  to  the 
purchaser. 

Where  a  deed,  dated  sixty  years  back,  contains  a  recital  of  the  creation 
of  a  mortgage  term,  and  a  subsequent  assignment  of  it,  in  trust  to 
attend  the  inheritance,  and  the  term  is  not  subsequently  noticed  in  the 
title,  it  will  be  presumed  to  have  been  surrendered ;  and  it  is  no  objection 
to  the  title,  that  the  vendor  cannot  produce  the  deed  creating  the  term, 
nor  the  assignment  of  it. 

It  seems  to  be  no  objection  to  a  title  that  a  person,  who,  sixty  years 
back,  was  the  survivor  of  three  trustees,  appointed  by  will  for  sale  of  an 
estate,  did  not  execute  a  conveyance,  purporting  to  be  made  by  him  and 
the  parties  beneficially  interested ;  possession  having  gone  under  that 
conveyance,  and  the  estate  in  equity  being  converted  into  personalty. 

In  this  case  a  reference  had  been  made  to  the  Master  to  inquire, 
among  other  things,  whether  a  good  title  could  be  made  to 
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[b.r. 


TOWNSEND 

Champeh- 

NOWK. 


[450] 


certain  estates.  The  Master  reported  in  the  affirmative.  To 
this  report  exceptions  were  taken :  The  first  exception  was,  that 
the  Master  ought  to  have  reported  that  a  good  title  could  not  be 
made. 

Jerri*,  Pepys  and  Bickersteth  in  support  of  the  exception : 

The  estate  was  sold  free  from  incumbrances,  but  it  appears 
from  the  abstract  of  title,  that  the  vendors  have  charged  the 
estate,  by  way  of  mortgage,  with  8,000/.  and  interest,  the  validity 
of  which  mortgage  is  contested.  There  is  a  great  distinction 
between  the  case  of  a  person  possessed  of  an  outstanding  legal 
estate,  such  as  a  satisfied  mortgage  term,  which  may  be  only  a 
question  of  conveyance,  and  the  case  of  a  person  having  a 
beneficial  interest  in  the  estate,  to  the  extent  of  his  charge  thereon, 
which  latter  is  evidently  a  question  of  title,  and  not  of  conveyance. 
If  it  be  held  to  be  a  question  of  conveyance  and  not  of  title, 
a  purchaser  may  be  put  to  great  unnecessary  expense  ;  for,  after 
a  tedious  investigation  of  the  title,  and  after  the  conveyance  has 
been  prepared,  it  may  turn  out  that  the  vendor  cannot  obtain 
the  concurrence  of  the  mortgagee  in  the  conveyance.  It  not 
unfrequently  happens,  that  an  estate  is  mortgaged  for  more  than 
its  value,  or  that  it  is  mortgaged  jointly  with  other  estates  for  a 
much  larger  sum  than  the  purchase  money  for  the  particular 
estate.  In  each  of  these  cases,  the  mortgagee  could  not  be 
compelled  to  join  in  the  conveyance  without  payment  of  the 
whole  of  the  money  due  to  him,  though  it  might  greatly  exceed 
the  purchase  money. 

(Alexander,  G.  B. :  I  have  an  indistinct  recollection,  that, 
during  the  period  I  was  a  Master,  I  always  considered  a  mortgage, 
and  even  a  judgment,  not  merely  a  question  of  conveyance,  but 
of  title.) 

Martin,  H.t  Preston  and  Lynch,  for  the  report : 

The  question  in  this  case  is  clearly  one  of  conveyance,  and  not 
of  title.  In  Stevens  v.  Guppy,  a  case  not  yet  reported,!  there 
were  a  great  number  of  persons  interested  in  an  estate  as  partners, 
and  one  of  them  had  incumbered  his  share  to  the  amount  of  five 
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times  its  value;  but  it  was  held,  in  that  case,  by  the  Vice- 
Chancellor,  and  subsequently  by  the  Lord  Chancellor,  that 
the  objection  with  respect  to  the  incumbrances,  was  a  question 
of  conveyance  and  not  of  title.  It  is  now  the  established  practice, 
in  the  Masters1  offices,  to  consider  mortgages,  portions,  and  the 
like,  as  matters  of  conveyance  and  not  of  title.  In  Berkeley  v. 
Dating  the  Master  reported  against  the  title,  on  the  ground  that 
a  term  of  years  was  outstanding  in  a  trustee  to  attend  the 
inheritance,  all  the  trusts  being  performed.  An  exception  was 
taken  to  the  report ;  and,  though  it  was  stated  and  not  denied, 
that  the  term  was  vested  in  a  lunatic,  against  whom  no  com- 
mission had  issued,  and  there  was,  therefore,  no  person  competent 
to  assign  the  term ;  yet,  Sir  William  Grant,  the  Master  of  the 
Bolls,  sitting  for  the  Lord  Chancellor,  considered  it  to  be  a 
question  of  conveyance  only,  and  not  of  title;  observing,  how 
could  he  say  the  vendor  could  not  make  a  good  title,  when  he 
had  vested  in  him,  legally  or  equitably,  all  the  interest  in  the 
estate ;  he  added,  that  the  vendor  had  the  power,  provided  he 
would  take  the  necessary  means,  to  make  a  good  title :  and  the 
exception  was  allowed.  In  Rawson  v.  Tasburgh,  not  yet  reported, 
there  were  charges  and  incumbrances  to  a  much  larger  amount 
than  the  value  of  the  estate ;  the  Master,  nevertheless,  reported 
that  a  good  title  could  be  made,  but,  at  the  request  of  the 
purchaser,  stated  specially,  that  he  found  the  incumbrances  to 
be  of  much  larger  amount  than  the  purchase  money.  Exceptions 
were  taken  to  the  *report,  and  a  petition  was  presented  by  the 
purchaser,  praying  to  be  discharged  from  his  purchase.  The 
Vice-Chancellor  referred  it  to  the  Master  to  consider  whether  the 
vendor  could  make  a  good  conveyance  ;  and  the  purchaser  having 
appealed  from  that  order,  the  Lord  Chancellor  affirmed  it. 

Alexander,  C.  B. : 

The  discussion  in  this  case  compels  me  to  believe,  that  my 
memory  is  more  defective  than  I  considered  it ;  I  had,  certainly, 
some  recollection  that  this  point  had  formerly  been  treated  as  a 
question  of  title.  I  think,  however,  from  the  arguments  which 
have  this  day  been  used,  that  it  may  be  the  subject  of  objection 
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to  the  conveyance  only.    The  point,  however,  is  by  no  means  a 
clear  one.    I  will  take  time  to  consider  of  this  exception. 

The  other  exceptions  stood  over  until  this  was  decided. 

The  Lord  Chief  Baron  this  day  observed,  that  he  had  conferred 

with  the  Vice-Chancellor,  and  some  of  the  Judges ;  and  the 

whole  of  them  considered  the  mortgage  in  this  case  as  matter  of 

conveyance  and  not  of  objection  to  the  title :  and,  upon  inquiry, 

he  found  that  a  mortgage  had  constantly  been  treated  by  him  as 

such  in  his  office,  whilst  one  of  the  Masters  of  the  Court  of 

Chancery. 

Exception  over-ruled. 


The  remaining  exception  to  the  Master's  report,  now  came  on 
to  be  argued. 

By  the  purchase-agreement,  in  respect  of  which  this  suit  was 
instituted,  and  which  was  dated  11th  December,  1812,  the 
plaintiffs  contracted  to  convey  and  assure  to  the  defendant,  All 
that  the  borough,  lordship,  and  manor  of  Honiton,  in  the  county 
of  Devon,  with  its  rights,  royalties,  members,  and  appurtenances, 
and  all  the  messuages,  farms,  lands,  tenements,  and  other 
hereditaments,  and  their  several  and  respective  rights,  members, 
and  appurtenances,  to  the  said  borough,  lordship,  and  manor 
belonging,  as  set  forth  and  described  in  certain  particulars 
therein  referred  to. 

It  appeared  that  the  property  had  been  conveyed  by  Lord 
Courtenay,  and  his  trustees,  to  the  plaintiffs,  by  indenture  of 
lease  and  release,  of  the  25th  and  26th  August,  1809,  by  the 
general  description  only  of  the  borough,  *lordship,  and  manor  of 
Honiton,  with  all  and  singular  the  rights,  members,  and  appur- 
tenances, thereunto  belonging  or  appertaining,  with  a  reference 
to  preceding  deeds,  through  which  the  title  was  traced,  by  the 
same  description,  to  certain  indentures  of  bargain  and  sale,  of  the 
20th  November,  1744. 

The  defendant  objected  to  the  title,  on  the  ground  that  certain 
parts  of  the  lands  described  in  the  particulars  referred  to  in  the 
agreement,  were  not  identified  with  the  manor  and  hereditaments 
of  which  the  abstract  exhibited  a  title,  and  which  were  generally 
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described  in  the  deeds ;  and  that  no  evidence  had  been  adduced 
in  proof  of  such  identity.  To  remove  this  objection,  the  plaintiff 
produced  before  the  Master  several  old  leases,  from  which  it 
appeared  that  the  lands  in  question  had  been  granted  on  lease, 
by  the  ancestors  of  Lord  Courtenay,  in  consideration  of  the 
surrender  of  former  leases  granted  by  a  Sir  Henry  Northcote ; 
and  they  also  produced  an  abstract  of  a  conveyance  in  1751  of  a 
tnanor  of  Honiton,  and  other  hereditaments  within  the  parish  of 
Honiton,  from  the  devisees  and  heir  of  Sir  Henry  Northcote,  to 
the  then  Lord  Courtenay,  and  several  other  abstracts  of  title  to 
lands  purchased  by  the  last  named  Lord  Courtenay,  about  the 
same  period,  from  other  persons.  They  also  produced  an  account 
of  Lord  Courtenay's  then  steward  for  the  year  1758,  in  which  the 
lands  were  mentioned  and  enumerated  as  part  of  the  manor,  and 
an  affidavit  of  the  son  of  the  steward,  he  being  dead,  to  prove 
that  the  lands  in  question  were  so  treated. 

The  defendant,  however,  contended  that  all  that  passed  to  the 
plaintiffs  by  the  conveyance  of  August,  1809,  was  the  borough, 
lordship,  and  manor,  with  the  appurtenances  connected  with  the 
ancient  description  ;  and  that  the  lands  mentioned  in  the  subse- 
quent abstracts,  and  acquired  by  Lord  Courtenay  by  purchase, 
could  not  be  or  become  parcel  of  the  manor,  and  consequently 
did  not  pass  under  the  general  description. 

The  plaintiffs,  to  obviate  the  objection,  procured  a  deed,  dated 
December,  1826,  to  be  executed  by  Lord  Courtenay,  and  the 
other  parties  from  whom  they  purchased  in  1809,  ratifying  the 
conveyance,  and  declaring  their  intention  to  pass  the  lands  in 
question  under  the  general  description. 

The  Master  considered  the  title  satisfactory  in  this  respect. 
And  one  of  the  exceptions  was  founded  upon  it. 
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Jervis,  Pepys  and  Bickersteth  in  support  of  the  exception. 


Martin,  H.,  Preston  and  Lynch  for  the  report : 

The  objection  is  not  to  the  identity  of  the  manor,  but  merely 
to  eleven  acres  of  land,  which  appear  to  have  been  purchased 
about  1757,  and  to  have  been  annexed  to  the  manor,  but  which, 
it  is  contended  on  the  part  of  the  defendant,  cannot  pass  under 
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the  general  description,  or  the  general  words  in  the  conveyance 
of  August,  1809.  It  appears,  however,  from  the  books  and 
accounts  of  the  stewards  of  the  Courtenay  family,  that  these 
lands  have  been  treated  as  parcel  of  the  manor  for  upwards  of 
sixty  years :  and  it  is  clear  that  Lord  Courtenay,  or  any  person 
claiming  under  him,  would  not,  at  this  time,  be  permitted  to  say 
that  they  were  not  conveyed  to  the  plaintiffs  under  the  general 
description  in  the  deed  of  August,  1809.  But  admitting  that 
such  might  be  the  case,  yet  the  title  is  complete  by  the  operation 
of  the  deed  of  confirmation,  of  December,  1826,  which  is  impor- 
tant in  point  of  evidence,  as  it  contains  an  admission  by  Lord 
Courtenay,  and  the  other  persons  parties  to  it,  of  their  intention 
to  convey  these  lands.  Without,  however,  this  deed,  the  words 
"  belonging  and  appertaining,"  would  have  been  sufficient  to  pass 
them,  coupled  with  the  general  term  manor  and  appurtenances. 
The  words  "  appertaining  or  belonging,"  have  repeatedly  been  held 
to  pass  lands  occupied  with  a  messuage ;  Alien  v.  Hearn,  t  is  a  direct 
authority  that  lands  occupied  with  *a  messuage,  will  pass  under 
the  general  terms  cum  terris  pertinentibus ;  so  is  Higham  v.  Baker ;  I 
Ongley  v.  Chambers, §  is  a  stronger  case  than  the  present,  for  that 
was  the  case  of  a  rectory ;  and  there,  under  the  words  "  thereunto 
belonging,"  lands  which  had  been  purchased  by  the  owners  of  the 
rectory,  and  had  been  occupied  therewith,  were  held  to  pass. 
In  Hill  v.  Grange,]  referred  to  in  that  case  by  Lord  Gifford,  and 
which  was  a  decision  upon  a  deed,  and  therefore  a  stronger  case 
than  Ongley  v.  Chambers,  all  the  Justices,  except  Brown,  Justice, 
who  did  not  speak  to  that  point,  agreed  that  the  words  "  apper- 
taining to  the  messuage,"  should  be  there  taken  in  the  sense  of 
"  usually  occupied  with  the  messuage."  In  Dyer's  report  of  that 
case,  all  the  Judges  are  reported  to  have  thought  that  the  lands 
passed  under  the  words  cum  omnibus  terris  eidem  messuag. 
pertinent.,  as  well  by  the  intention  of  the  parties,  as  by  the 
occupation  of  the  land  and  messuage  together.  In  Cro.  Eliz.  16, 
also  referred  to  by  Lord  Gifford,  Anderson,  J.,  observed  that 
land  should  pass  as  pertaining  to  a  house  which  has  been  occupied 
with  it,  by  the  space  of  ten  or  twelve  years  ;  for  by  that  time  it 
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hath  gained  the  name  of  part  of  or  belonging  to,  and  shall 
pass  with  the  house  by  that  name,  in  a  will  or  lease.  The  same 
proposition  is  laid  down  in  Lqfles  v.  Barker,*  also  referred  to  by 
Lord  Gifford.  In  Sir  Moyle  Finch's  case,t  the  like  law  is  laid 
down.  The  deeds  of  1757  gave  the  purchaser  notice  that  the  land 
in  question  was  purchased  of  Sir  Henry  Northcote,  and  was  not 
originally  parcel  of  the  manor.  No  objection  was,  however, 
taken  by  their  conveyancer  on  that  ground,  and  the  point  is  now 
raised  for  the  first  time.  All  difficulty,  however,  is  removed  by 
the  confirmatory  deed,  which  was  executed  merely  to  satisfy  the 
defendants,  without  admitting  its  necessity,  and  without  prejudice 
to  the  question  between  *the  parties ;  and  the  schedule  to  that 
deed  comprises  all  the  lands  mentioned  in  the  contract. 

Jervis,  in  reply : 

The  question  is  not  a  matter  of  law,  but  of  fact.  It  is  not 
disputed  that  lands  may  pass  under  the  words  appertaining  or 
belonging,  or  usually  known  or  reputed  to  belong,  but  then  it 
must  be  proved  that  they  are  reputed  so  to  belong.  We  could 
not  use  any  affidavit  of  this  fact,  as  evidence  in  an  action  of 
ejectment  by  Lord  Courtenay's  heir-at-law;  it  would  be  mere 
waste  paper.  We  agreed  to  purchase  the  manor  and  borough  of 
Honiton,  and  divers  lands  mentioned  in  a  particular.  It  is 
observable  that  the  words  accepted,  reputed,  deemed,  taken,  or 
known  as  part,  parcel,  or  member  of  the  said  manor,  which  occur 
in  the  early  deeds,  are  not  to  be  found  in  the  conveyance  of  1809. 
The  deed  of  December,  1826,  clearly  admits  that  there  is  a  fair 
doubt  upon  the  subject. 

Alexander,  C.  B. : 

The  sole  object  of  these  exceptions  appears  to  me  to  respect 
the  costs.  Unless  the  plaintiff  will  deliver  to  the  defendant  the 
deed  of  confirmation,  I  have  some  doubt  whether  I  would,  if  we 
were  at  the  hearing,  decree  a  specific  performance ;  I  even  doubt, 
if  I  were  of  opinion  that  they  could  make  a  good  title,  whether  I 
would  not  make  the  costs  depend  on  their  giving  this  deed.  It 
comes  to  be  a  question  of  fact,  whether  any  of  the  lands  in 
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question  have  been  treated  as  parcel  of  the  manor.  Now,  sitting 
as  a  Judge  in  Equity,  is  it  proper  that  I  should  put  a  purchaser 
under  the  necessity  of  ascertaining  this,  when  I  could  relieve  him 
from  all  difficulty  on  the  subject,  by  delivering  to  him  a  convey- 
ance which  would  remove  the  objection.  Under  such  circum- 
stances, I  certainly  would  not  decree  a  specific  performance,  not 
because  they  could  not  make  out  a  good  title,  but  because  they 
could  relieve  the  purchaser  from  the  difficulty.  The  costs  would 
depend  on  the  wilful  withholding  *of  this  deed.  The  question  is, 
whether  each  of  these  several  tenements  formed  part  of  the 
manor.  The  exception  does  not  raise  the  question.  If  the 
parties  excepting  had  intended  to  raise  it,  they  should  have  gone 
into  each  particular  parcel  in  detail.  Here  the  exception  is,  in 
effect,  that  the  Master  has  made  his  report  as  if  the  premises  had 
passed  under  the  conveyance  of  1809.  Now,  upon  the  exception 
so  framed,  I  am  obliged  to  consider  that  the  Master  has  looked 
into  the  evidence  ;  and  no  assertion  having  been  made  before  me 
that  he  has  received  evidence  which  ought  not  to  have  been 
admitted,  or  has  rejected  evidence  which  ought  to  have  been 
allowed,  I  think  the  exception  must  be  over-ruled.  I  have,  how- 
ever, thought  it  right,  in  the  present  stage,  to  express  what  I  think 
ought  to  be  the  opinion  of  the  Court  on  the  hearing  of  the  cause. 

Exception  over-ruled. 

Another  exception  in  this  case  proceeded  on  the  ground,  that 
a  term  of  one  thousand  years  was  recited,  in  a  deed  dated  in  the 
year  1758,  to  have  been  created  several  years  preceding,  and  to 
have  been  then  assigned  in  trust  to  attend  the  inheritance ;  but 
that  neither  the  deed  creating  the  term,  nor  the  assignment  of 
it,  were  produced. 

Jervis,  Pepys  and  Bickersteth  in  support  of  the  exception. 

Martin,  H.,  Preston  and  Lynch,  for  the  report : 

There  has  been  a  clear  possession  for  sixty  years,  without 
reference  to  the  term,  and  no  person  can  now  possibly  claim  any 
estate  or  interest  under  it:  Emery  v.  QrocockA     The  deed  of 
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1758,  though  it  gave  notice  of  the  term,  yet  obviated  the  defect 
by,  at  the  same  time,  reciting  it  to  have  been  assigned  to  attend 
the  inheritance.  But  at  all  *events,  the  term  would  at  this  time 
be  presumed  to  be  surrendered  on  the  authority  of  Doe  v.  HilderA 

Jeruis,  in  reply : 

The  propriety  of  the  decision  in  Doe  v.  Hilder,  has  been  much 
questioned;  and  Lord  Eldon  has  constantly  expressed  his 
dissent  from  that  case.  The  point  is,  however,  likely  to  be 
again  brought  before  the  Court. 

Alexander,  C.  B. : 

Until  a  different  decision  be  pronounced,  I  shall,  on  the  authority 
of  Doe  v.  Hilder,  after  the  expiration  of  seventy  years  without 
payment  of  interest,  presume  the  term  to  be  surrendered. 

Exception  over-ruled. 

Another  exception  proceeded  on  the  ground,  that  a  person 
who,  in  1756,  appeared  to  be  the  survivor  of  three  trustees  for 
sale,  appointed  under  a  will,  did  not  appear  to  have  executed  a 
conveyance  purporting  to  be  made  by  him. 
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Jervis,  Pepys  and  Bickersteth  in  support  of  the  exception. 

Martin*  H.t  Preston  and  Lynch: 

It  is  not  disputed  that  the  Courtenay  family  have  been  in  the 
undisturbed  possession,  and  have  had  seisin  of  this  property  ever 
since  1758,  and  the  land  in  question  has  constantly  been  included 
in  the  rental  of  the  family.  And  though  this  deed  does  not  appear 
to  have  been  executed  by  the  trustee,  yet  it  was  executed  by  all 
parties  beneficially  interested.  In  equity,  the  property  was  con- 
verted into  personalty:  Hillary  v.  Waller, I  Emery  v.  Qrocock;% 
the  question  therefore  became  *matter  of  conveyance  and  not  of 

objection  to  the  title. 

The  exception  was  abandoned. 
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^PliZZ  °f  What  wiU  iustify  a  wife  in  leaving  her  husband. 

P  501  "-,  Where  circumstances  justify  a  wife  in  leaving  her  husband,  a  request 

on  his  part  that  she  should  return  to  his  protection,  will  not  determine 
his  liability  for  necessaries  supplied  to  her  during  the  separation. 
Alexander,  C.  B.  dubitante. 

Assumpsit  for  meat,  drink,  washing,  and  lodging  found  for 
and  supplied  to  the  wife  of  the  defendant  by  the  plaintiff  her 
father.  At  the  trial  before  the  Lord  Chief  Baron,  at  the  sittings 
after  Hilary  Term,  it  appeared  that  the  defendant,  from  the  time 
of  his  marriage,  which  took  place  on  the  19th  November,  1820, 
had  continually  ill-treated,  and  on  one  occasion  struck  his  wife ; 
and  that  on  the  29th  June,  1821,  he  beat  her  so  brutally,  at  the 
same  time  abusing  her  and  swearing  that  he  would  run  her 
through,  that  she  in  consequence  left  his  house  that  night  in  a 
state  almost  of  nudity,  and  went  to  th6  residence  of  a  friend, 
where  she  was,  by  reason  of  the  ill-treatment  received  from  her 
husband,  confined  to  her  bed  for  several  days.  For  four  years 
she  resided  partly  with  her  friends,  and  partly  at  lodgings  :  she 
then  went  to  the  house  of  her  father,  where  she  remained  for 
fifty-four  weeks;  and  to  recover  a  compensation  for  her  board 
and  lodging  during  that  time,  the  action  was  brought.  It  was 
also  proved,  that  when  the  defendant's  wife  was  residing  with 
her  father,  his  brother  called,  and  inquired  after  her,  and  con- 
veyed the  wish  of  her  husband  that  she  should  return  home :  in 
consequence  of  which  she,  in  company  with  the  plaintiff,  went 
[  *502  ]  out  about  ten  o'clock  of  the  next  forenoon,  and  *returned  about 
one  o'clock  the  following  morning  ;  upon  which  it  was  contended 
by  the  counsel  for  the  plaintiff,  as  a  reasonable  presumption, 
that  she  had  gone  for  the  purpose  of  returning  to  her  husband, 
who  had  refused  to  receive  her.  The  Lord  Chief  Babon  told 
the  Jury,  that,  a  well  grounded  apprehension  of  danger  would 
justify  a  wife  in  leaving  her  husband,  and  left  it  as  a  question 
for  their  consideration  whether  any  cause  for  such  apprehension 
existed  in  this  instance ;  and  under  that  direction  they  found  a 
verdict  for  the  plaintiff,  damages  82Z.  10*. 
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In  Easter  Term,  Clarke  obtained  a  rule  calling  upon  the  Emery 
plaintiff  to  shew  cause  why  that  verdict  should  not  be  set  aside,  emehy. 
and  a  non-suit  entered,  or  a  new  trial  had,  contending  that 
nothing  short  of  personal  violence,  on  the  part  of  the  husband, 
could  support  an  action  for  necessaries  supplied  to  the  wife: 
Horwood  v.  Heffer  ;t  and,  at  all  events,  that  the  offer  of  the 
husband  to  receive  her  back,  which  had  been  rejected  by  the 
wife,  determined  his  liability. 

Alexander  and  Patteson  shewed  cause : 

No  point  having  been  reserved  at  the  trial,  the  defendant  at 
all  events  is  not  entitled  to  a  non-suit,  nor  can  the  rule,  under 
the  circumstances  of  the  case,  be  made  absolute  for  a  new  trial. 
A  well  grounded  apprehension  of  danger  is  sufficient  to  justify 
a  wife  in  leaving  the  protection  of  her  husband,  so  as  to  entitle  a 
third  person  to  maintain  an  action  for  necessaries  supplied  to 
her.  Such  is  clearly  the  result  of  the  decision  in  Hcndiston  v. 
Smyth,  I  which  is  accordant  with  the  opinion  expressed  by  Lord 
Kenton  in  Hodges  v.  Hodges ,§  "  that  where  a  wife's  situation  in 
her  husband's  house,  was  rendered  unsafe  from  his  cruelty  or 
ill-treatment,  he  should  rule  it  to  be  equivalent  to  a  turning  her 
out  of  the  house,  and  that  the  husband  should  be  liable  for  neces- 
saries furnished  *to  her  under  those  circumstances."  Even  the  [  *503  ] 
■case  of  Honvood  v.  Heffer  f\  opposed  as  it  is  by  the  decisions 
of  Lord  Ellenborough,  in  Liddloiv  v.  Wilmot,  \  and  Aldis  v. 
Chapman^  and  impeached  by  the  recent  case  of  Houliston  v. 
Smyth,  is  an  authority  that  personal  violence  will  be  a  sufficient 
justification;  and  it  may  be  inferred  from  what  fell  from 
Lawrence,  J.  in  that  case,  that  if  an  apprehension  of  personal 
safety  had  there  been  proved,  the  decision  would  have  been 
different.  It  is  unnecessary,  however,  to  refine  upon  the  autho- 
rities, as  actual  violence  was  proved  in  this  case.  The  only 
remaining  question  then  is,  whether  the  wish  expressed  by  the 
husband,  that  the  wife  should  return  to  his  protection,  determines 
iis  liability.     Upon  this  part  of  the  case  it  may  be  inferred  that 

t  3  Taunt.  421.  1  Esp.  441). 
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Emery  the  husband  subsequently  refused  to  receive  his  wife,  for  it  was 
Emery.  proved  that  the  day  after  the  proposition  was  made,  she  went  out 
with  her  father  early  in  the  morning  and  did  not  return  until 
very  late  at  night ;  and  it  may  be  presumed  that  she  went  to  the 
house  of  her  husband,  in  order  to  be  reconciled,  and  that  he 
refused  to  admit  her ;  which  view  of  the  case  was  submitted  in 
argument  to  the  Jury,  and  by  their  verdict  they  appear  to  have 
adopted  it.  The  husband  is  not  without  a  remedy,  he  may  apply 
to  the  Spiritual  Court  for  restitution  of  conjugal  rights,  and  there 
is  no  instance  of  a  Court  of  law  interfering  where  the  Spiritual 
Court  has  jurisdiction  over  the  subject  matter. 

Clarke,  contra : 

Admitting  that  a  well  grounded  apprehension  of  danger  may 
be  sufficient  to  justify  a  wife  in  leaving  the  house  of  her  husband, 
a  very  strong  case  should  be  made  out  to  warrant  such  a  decision. 
No  such  circumstances,  however,  exist  in  this  case ;  and  if  it 
were  to  be  held  that  a  mere  ungrounded  apprehension  of  danger 
[  »504  ]  *upon  every  quarrel,  however  trivial,  would  entitle  the  wife  to 
abscond  from  her  husband,  and  charge  him  for  necessaries 
supplied  to  her  during  their  separation,  every  fantastic  woman 
might  elope  without  any  just  cause  of  complaint.  The  wife 
having  been  ill-treated  on  one  occasion,  or  conceiving  herself  to 
have  been  ill-treated,  absconds  in  the  year  1821 ;  and  there  is  no 
evidence  that  the  husband  knew  where  she  was  for  four  years,  or 
until  she  came  to  reside  with  her  father,  when  he  requests  her  to 
return  home.  By  so  doing,  he  did  all  that  was  requisite  to 
determine  his  liability ;  and  it  cannot  be  necessary  that  he  should 
sue  in  the  Spiritual  Court  for  a  restitution  of  his  conjugal  rights,, 
especially  against  the  father  who  was  privy  to  the  request. 

[Alexander,  C.  B. :] 

At  the  trial  of  the  cause  I  thought  that  there  was  a  very  good 
ground  for  the  wife  leaving  her  husband  in  the  first  instance,  but 
I  felt  some  doubt,  which  I  confess,  I  still,  in  some  measure, 
entertain,  whether  the  father  could  recover  for  her  maintenance* 
after  her  husband  has  expressed  a  willingness  to  take  her  back. 

Cur.  adv.  vult. 


vol.  xxx.]    1827.     EX.     1  YOUNGE  &  JER.  504—505.  887 

Alexander  now  applied  for  the  judgment  of  the  Court.  Emery 

r. 
Emery. 
Alexander,  C.  B. : 

I  have  entertained  some  doubts  upon  this  case,  and  should 
have  wished  to  examine  it  more  minutely.  Other  occupations, 
however,  have  made  me  lay  it  aside,  and  having  had  an  impres- 
sion that  the  case  was  settled,  I  have  not  made  up  my  mind  upon 
the  subject.  Knowing,  however,  that  my  learned  brothers,  who 
were  present  at  the  argument,  entertain  a  different  opinion,  and 
that  my  brother  Vaughan,  to  whom  the  circumstances  have  been 
fully  stated,  agrees  with  them,  my  opinion,  should  it  upon  a  more 
full  consideration  of  the  case  remain  *unchanged,  could  not  affect  [  *505  ] 
the  ultimate  result ;  and  I  therefore  think  it  unnecessary  further 
to  delay  the  judgment  of  the  Court. 

Garrow,  B. : 

This  was  an  action  brought  by  the  plaintiff  against  the  defen- 
dant, to  recover  a  compensation  for  necessaries  supplied  to  the 
wife  of  the  defendant,  she  having  left  his  house  in  consequence 
of  misconduct,  which  had  driven  her  from  her  marital  home. 
After  some  time  had  elapsed,  she  sought  and  found  protection 
under  the  roof  of  her  father.  In  the  course  of  the  evidence,  it 
was  suggested  that  some  attempt  had  been  made  on  the  part  of 
the  defendant  to  procure  the  return  of  his  wife ;  which  attempt, 
however,  failed,  and  the  wife  continued  under  the  protection  of 
the  plaintiff.  I  take  it  to  be  a  clear  principle  of  law,  that  if  a 
husband  conducts  himself  towards  his  wife  with  such  a  degree  of 
misconduct  and  cruelty,  as  to  render  it  no  longer  safe  for  her  to 
remain  in  his  house,  she  is  not  to  be  turned  out  into  the  street 
to  starve,  or  to  seek  relief  in  the  parish  workhouse,  but  is  justified 
in  leaving  her  home,  and  goes  forth  into  the  world  with  a  credit 
for  the  necessaries  of  life  suitable  to  her  condition.  Such  is  the 
effect  of  the  marriage  contract,  and  if  the  husband  by  his  mis- 
conduct forces  her  to  leave  his  protection,  she  may  seek  the  means 
of  subsistence  elsewhere,  and  those  who  from  charity  or  other 
motives  are  willing  to  provide  them,  are  entitled  to  recover  a 
compensation  from  the  husband.  This  admitting,  as  I  apprehend, 
of  no  doubt,  the  question  arises  whether  the  liability  of  the 
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Emery  husband  can  be  determined  by  a  request  on  his  part,  to  take  the 
Emery.  wife  again  under  his  protection.  If,  sitting  in  a  Court  of  common 
law,  we  were  to  be  of  opinion  that  whatever  had  been  the  previous 
misconduct  of  the  defendant  towards  his  wife,  the  period  had 
arrived  at  which  he  might  insist  upon  her  return,  and,  upon  her 
[  •*<*  ]  refusal,  that  his  liability  would  be  *determined,  the  Spiritual 
Court,  a  Court  of  competent  jurisdiction  might,  notwithstanding,, 
decree  a  divorce  a  mensd  et  thoro  and  alimony,  upon  the  ground 
of  cruelty;  and  thus,  a  Court  of  law  having  pronounced  the 
obligation  of  the  husband  to  supply  necessaries  to  be  at  an  end, 
a  Court  of  competent  jurisdiction,  upon  the  very  same  facts,  might 
arrive  at  a  decree  diametrically  opposite.  In  this  state  of  difficulty, 
the  strong  impression  upon  my  mind,  and  which,  upon  considera- 
tion, I  have  been  unable  to  remove,  is,  that  if  a  husband  drives, 
his  wife  from  his  home  by  his  misconduct,  and  sends  her  forth 
with  an  implied  credit,  arising  from  their  relative  situations,  it  is- 
his  duty  by  some  positive  act  to  determine  that  liability.  If  the 
wife  subsequently  returns,  his  liability  is  at  an  end,  but  in  default 
of  an  amicable  arrangement,  he  must  go  to  the  Spiritual  Court 
and  there  obtain  a  decree  for  the  purpose  ;  and  until  some  such 
unequivocal  act  is  done,  a  person  making  a  claim  in  a  Court  of 
law,  for  necessaries  supplied  to  the  wife,  is,  in  my  opinion,, 
entitled  to  recover  against  the  husband. 

Hullock,  B. : 

I  have  but  very  few  observations  to  add  to  what  has  fallen  from 
my  brother  upon  this  occasion.  There  are  in  this  case  some 
circumstances  which  are  not  disputed ;  it  is  conceded  that  the 
wife  may  leave  the  home  of  her  husband  in  consequence  of 
personal  violence,  and  it  may  be  taken  as  a  fact,  that  the  violence 
was  in  this  case,  in  the  first  instance,  sufficient  to  warrant  her 
departure ;  and  the  only  question  is,  whether  the  husband  can 
put  an  end  to  the  separation,  and  to  his  consequent  liability,  by 
desiring  her  to  return.  It  was  argued  at  the  Bar,  that,  from  the 
period  which  had  elapsed,  although  the  violence  was,  at  the  time, 
of  that  character  which  would  sanction  the  elopement  of  the  wife* 
it  was  competent  for  the  husband  to  demand  her  return.  That 
circumstance  would  not  weigh  in  the  judgment  of  the  Spiritual 
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Court,  *for  it  must  be  recollected,  that,  by  the  constant  practice  Emery 
of  that  Court,  the  previous  cruelty  or  adultery  of  the  husband  is  emery. 
acknowledged  to  be  an  answer  to  an  application  on  his  part,  [  *607] 
for  a  restitution  of  conjugal  rights.  That  Court,  however,  is 
competent  to  investigate  all  the  circumstances  of  the  case,  both 
previously  and  subsequently  to  the  separation,  which  a  Court  of 
common  law  cannot  do ;  and  it  appears  to  me,  therefore,  that  if 
the  husband  is  desirous  of  compelling  the  return  of  his  wife,  he 
must  adopt  the. only  legitimate  course,  which  is  to  apply  to  the 
Spiritual  Court  for  that  purpose ;  and  that  a  Court  of  common 
law  cannot,  whatever  time  may  have  elapsed,  say  that  the  period 
has  arrived  at  which  the  return  of  the  wife  may  be  insisted  on, 
when  the  consequence  of  her  return  may  be  to  subject  her  to  a 
repetition  of  that  cruelty,  which,  in  the  first  instance,  was  a 
justification  for  her  departure.  Upon  these  grounds,  having  read 
over,  and  carefully  examined  all  the  cases  upon  the  subject,  I  am 
of  opinion,  (with  the  greatest  deference,  however,  to  the  doubts 
entertained  by  the  Lobd  Chief  Baron),  that  this  Court  is  incom- 
petent to  inquire  into  the  effect  of  the  lengthened  separation ;  and, 
the  elopement  being  justifiable  in  the  first  instance,  that  the 
husband  is  liable  for  necessaries  supplied  to  his  wife  during  their 
separation. 

Vaughan,  B. : 

The  strong  impression  upon  my  mind  is,  that  this  rule  should 
be  discharged ;  but  not  having  been  present  when  the  case  was 
argued,  I  shall  abstain  from  entering  into  the  grounds  upon 
which  that  opinion  is  formed. 

Alexander,  C.  B. : 

The  doubt  which  I  entertained  was,  whether  a  single  act  of 
violence,  which  might  justify  a  separation  for  the  time,  was  to 
have  the  effect  of  a  divorce  a  viensd  et  thoro,  which  appeared  to 
me  to  be  a  very  *grave  question  ;  and  upon  which  I  have  been      [  *508  ] 
unable  fully  to  make  up  my  mind. 

Per  Curiam  : 

Rule  discharged. 
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WARD  and  Others    v.  BEVIL  and  Others. 

(1  Younge  &  Jervis,  512—527.) 

Devise  of  a  freehold  estate  to  the  testator's  illegitimate  son  William, 
"  To  have  and  to  hold  during  the  term  of  his  natural  life,  and  in  case  he 
has  issues,  then  it  is  my  will  they  should  jointly  inherit  the  same  after 
his  decease."  In  a  subsequent  part  of  the  will,  the  testator  devised  and 
bequeathed  the  rest  and  residue  of  his  effects,  real  and  personal,  not 
thereinbefore  disposed  of,  to  hie  said  son,  "  but  in  case  my  son  William 
dies  without  issue,  then  it  is  my  will  that  the  whole  of  my  property  be 
ascertained,"  and  (after  bequeathing  certain  legacies  and  annuities), 
"  the  rest  and  residue  of  my  property,  together  with  the  before  mentioned 
annuities  as  they  drop  off,  I  give  in  equal  proportions  to  A.  &  B. : "  Held, 
that  the  illegitimate  son  took  an  estate  tail  in  the  real  estate,  and  an 
absolute  interest  in  the  personalty. 

William  Slade,  by  his  will,  dated  1st  of  November,  1814,  duly 
executed  and  attested  to  pass  real  estates  +by  devise,  gave  and 
devised  as  follows  :  "I  give  and  devise  to  William,  my  son  by 
Jane  Muttock,  all  that  my  messuage  and  tenement,  called  by  the 
name  of  Baldwins,  now  in  the  occupation  of  Thomas  Ward,  with 
all  the  lands  thereunto  belonging,  lying  and  being  in  the  parish 
of  Stonham  Aspal,  or  in  any  other  parish  adjoining,  in  the  afore- 
said county,  To  have  and  to  hold,  during  the  term  of  his  natural 
life ;  and  in  case  he  has  issues,  then  it  is  my  will  they  should 
jointly  inherit  the  same  after  his  decease.  I  also  give  and 
bequeath  to  Jane  Muttock,  now  living  with  me,  the  sum  of  15Z. 
a-year  of  lawful  money,  during  the  term  of  her  natural  life ;  and 
at  her  decease  to  revert  to  my  son  William.  I  also  give  and 
bequeath  to  the  poor  inhabitants  of  Stonham  Aspal,  at  one  month 
after  my  decease,  51.  worth  of  bread,  and  also  the  same  quantity 
on  the  Christmas  Eves  of  the  five  succeeding  years.  I  do  hereby 
nominate,  constitute  and  appoint  Mr.  Jonathan  Doire,  Sen.; 
Mr.  C.  P.  Bevil,  of  Ipswich ;  and  Mr.  Garnies  Catch  pool,  of 
Stonham  Aspal,  in  the  aforesaid  county,  executors  of  this  my 
last  will  and  testament,  contained  in  this  one  sheet  of  paper;  and 
they  each,  by  this  my  last  will,  shall  be  entitled  to  the  sum  of 
201.  of  lawful  money,  for  the  execution  of  this  my  last  will  and 
testament,  at  six  months  after  my  decease.  Also  I  will  and  ordain, 
that  the  executors  of  this  my  last  will  and  testament,  or  their 
executors,  for  or  towards  the  performance  of  my  said  testament, 
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shall,  with  all  convenient  speed  after  my  decease,  dispose  of  all  ward 
my  household  furniture,  goods,  chattels,  and  effects :  likewise,  bevil. 
I  do  by  these  presents  give  to  my  said  executors,  or  their 
executors,  full  power  and  authority  to  grant,  alien,  bargain,  sell, 
convey,  and  assure,  all  such  lands  and  messuages,  as  are  not 
before  mentioned,  and  all  other  my  cottages,  garden  ground  and 
orchards  thereunto  belonging,  in  the  aforesaid  parish  of  Stonham 
Aspal,  to  any  person  or  persons  and  their  heirs  for  ever,  by  all 
and  every  such  lawful  ways  and  means  as  the  law  directs,  as  my 
executors  *shall  think  proper ;  finally,  all  the  rest  and  residue  [  *5i4  ] 
of  my  effects  real  and  personal,  whatsoever  and  wheresoever,  as 
are  not  hereinbefore  disposed  of,  likewise  all  my  money  and 
notes,  and  securities  for  money,  and  all  debts  due  and  owing  to 
me  at  the  time  of  my  decease,  after  paying  my  just  debts,  and 
taking  care  for  the  payment  of  the  legacies,  I  do  give  and  bequeath 
to  William  my  son;  but  in  case  my  son  William  dies  without 
issue,  then  it  is  my  will  that  the  whole  of  my  property  be  ascer- 
tained, and  also  to  pay  to  Jane  Muttock  the  sum  of  301.  of  lawful 
money  yearly,  during  the  time  of  her  natural  life ;  also  I  give 
and  bequeath  151.  worth  of  clothing  to  the  most  necessitous 
inhabitants  in  the  parish  of  Stonham  Aspal,  at  the  discretion  of 
my  executors  hereinbefore  mentioned  ;  I  also  give  and  bequeath 
to  Samuel  Hayward  my  shopman,  the  sum  of  2(M.  of  lawful 
money  ;  it  is  also  my  will  and  desire  that  my  late  servant  Sarah 
Wix,  should  be  paid  such  monies  as  she  lent  to  my  son  William, 
during  her  residence  with  me ;  and  the  rest  and  residue  of  my 
property,  together  with  the  before  mentioned  annuities  as  they 
drop  off,  I  give  and  bequeath  in  equal  proportions  to  Mary,  the 
wife  of  my  son  William,  and  Martha,  the  wife  of  Thomas  Ward 
of  Stonham  Aspal." 

The  testator  died  in  November,  1819,  leaving  Martha  Ward 
and  Mary  Slade,  the  wife  of  William  Slade,  his  next  of  kin,  but 
without  any  known  heir-at-law.  Jonathan  Doire  having  died  in 
the  testator's  lifetime,  his  will  was  proved  by  Charles  Perry  Bevil 
and  Garnies  Catchpool,  the  other  executors. 

On  the  testator's  death,  William  Slade,  the  son,  entered  into 
the  possession  of  the  testator's  real  estate,  and  continued  in  such 
possession  until  the  year  1821,  when  he  died  without  issue,  but 
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Ward       having  made  a  will,  by  which  he  gave  and  bequeathed  all  his 

Bevil.       re*l  and  personal  estate  to  his  wife  Mary. 

In  Easter  Term,  1824,  Thomas  Ward,  and  Martha  his  wife, 

[  *B1B  ]  filed  their  bill  against  the  executors  and  trustees,  *and  also 
against  Mary  Slade,  the  widow  of  William  Slade,  the  son  and 
devisee,  and  Mark  Moyse,  and  his  Majesty's  Attorney-General, 
stating  the  will  of  the  testator,  William  Slade,  the  father,  and 
the  several  facts  above  stated,  and  alleging  that  Mary  Slade,  the 
widow  of  the  son  and  devisee,  made  some  claim  to  the  real  and 
personal  estates  of  the  testator;  that  Mark  Moyse  also  claimed 
some  interest  in  the  real  estate  under  some  conveyance  from 
William  Slade,  the  son  and  devisee :  and  that  the  Attorney- 
General  claimed  the  property  as  escheated  to  the  Crown.  The 
bill  prayed  the  establishment  of  the  will  of  William  Slade,  the 
father,  and  a  declaration  that  he  had  well  and  sufficiently  devised 
all  his  real  estates  to  the  defendants,  C.  P.  Bevil  and  Garnies 
Catchpool,  and  their  heirs  in  fee  simple;  and  that  the  usual 
accounts  might  be  taken  of  the  real  and  personal  estate  and  effects 
of  the  said  testator,  William  Slade,  the  father,  possessed  by  .the 
defendants,  Charles  Perry  Bevil,  and  Garnies  Catchpool  respec- 
tively, and  of  the  application  thereof,  and  that  the  personal  estate 
might  be  applied  in  a  due  course  of  administration,  and  the  clear 
residue  thereof  ascertained  ;  and  that  the  deeds  or  deed  executed 
by  the  said  William  Slade,  the  son,  to  or  in  favour  of  the  said 
Mark  Moyse,  affecting  the  freehold  estate  and  premises  of  the 
testator,  William  Slade  the  father,  might  be  declared  void,  and 
might  be  set  aside ;  and  that  the  defendants,  Charles  Perry  Bevil 
and  Garnies  Catchpool,  might  be  decreed  to  proceed  forthwith 
to  a  sale  of  all  the  said  first  named  testator's  real  estates,  or  such 
parts  thereof  as  were  by  his  will  directed  to  be  sold ;  and  that 
the  clear  monies  to  arise  from  such  sale  of  sales,  might  be  declared 
part  of  the  personal  estate  and  effects  of  the  said  testator,  and 
that  the  plaintiffs  might  be  declared  absolutely  entitled  to  one 
clear  moiety  or  half  part  of  the  residue  of  the  said  personal 
estate  and  effects,  so  to  be  ascertained  ;  and  that  the  same  might 
be  paid  to  them :  and  in  case  the  Court  should  not  think  fit  to 

[  *516  ]  direct  a  sale  of  the  said  real  estate,  then  that  the  *said  real 
estate,  or  such  part  thereof  as  should  not  be  directed  to  be  sold, 
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might  be  ascertained,  and  the  plaintiffs  be  declared  entitled       Ward 
absolutely  to  a  clear  moiety  of  the  said  real  estate,  or  such  part       bevil. 
thereof  as  should  not  be  sold ;  and  that   the  same  might  be 
ascertained  and  conveyed  to  the  plaintiffs. 

The  defendant,  Mary  Slade,  by  her  answer  stated,  that  in 
Hilary  Term,  1821,  her  late  husband  William  Slade,  by  the  name 
of  William  Slade,  otherwise  Muttock,  suffered  a  recovery  of  all 
the  freehold  lands  comprised  in  the  said  will  of  his  father  ;  and 
the  uses  of  which  recovery  were  declared  for  the  benefit  of  the 
defendant's  late  husband,  by  the  name  of  William  Slade,  other- 
wise Muttock,  his  heirs,  appointees  and  assigns ;  and  that  pre- 
viously to  such  recovery  being  suffered,  and  before  the  execution 
of  the  deeds  for  making  a  tenant  to  the  praecipe  for  suffering  the 
same,  the  defendant's  late  husband  executed  certain  other  deeds, 
bearing  date  respectively  the  20th  and  21st  days  of  November, 
1820,  by  the  name  of  William  Slade,  otherwise  Muttock,  whereby 
he  conveyed  all  the  said  freehold  lands  comprised  in  the  said 
will,  unto  William  Kansom,  of  Stowmarket,  in  the  county  of 
Suffolk,  gentleman,  and  his  heirs,  during  the  natural  life  of  the 
defendant's  said  late  husband,  to  the  use  of  defendant's  said  late 
husband,  and  his  assigns,  during  the  joint  natural  lives  of  him- 
self and  the  said  William  Ransom  ;  and  after  the  determination 
of  that  estate,  to  the  use  of  the  said  William  Ransom,  and  his 
heirs,  during  the  natural  life,  and  in  trust  for  defendant's  said 
late  husband,  and  his  assigns.  And  that  about  the  9th  day  of 
March,  1821,  the  defendant's  said  late  husband  executed  a  mort- 
gage to  Mark  Moyse,  of  all  or  part  of  the  freehold  premises  > 
comprised  in  the  said  will  of  the  said  testator.  And  the  defen- 
dant believed  that  the  said  Mark  Moyse  claimed  the  benefit  of 
such  mortgage.  That  William  Slade,  otherwise  Muttock,  died 
on  the  29th  day  of  October,  1821,  having  first  duly  made  and 
published  his  last  will  and  testament  in  writing,  executed  and 
attested  *as  by  law  is  required,  to  pass  real  estates  by  devise,  [  '©17  ] 
bearing  date  the  27th  day  of  October,  1821,  and  thereby,  after 
nominating  and  appointing  the  defendant  executrix,  and  the  said 
Mark  Moyse,  together  with  Thomas  Grimwood,  executors  of  his ' 
said  will,  and  giving  the  said  Mark  Moyse  a  legacy  of  51.,  and  the 
said  Thomas  Grimwood  a  legacy  of  1001.  t  as  therein  mentioned ; 
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Ward  he  gave,  devised,  and  bequeathed  all  his  real  and  personal  estate 
Bsvil.  and  effects  whatsoever,  and  of  what  nature  or  kind  soever,  which 
should  remain  after  payment  of  all  his  just  debts  and  funeral 
and  testamentary  expenses,  unto  the  defendant,  her  heirs,  execu- 
tors, administrators,  and  assigns,  to  and  for  her  and  their  own 
absolute  use  and  benefit. 

The  executors  of  William  Slade,  the  father,  submitted  to  act  as 
the  Court  should  direct. 

Evidence  was  entered  into  on  the  part  of  the  plaintiffs,  and  also 
on  the  part  of  the  defendant,  Mary  Slade.  The  evidence  on  the 
part  of  the  former  went  to  prove  the  will  of  the  testator,  William 
Slade,  the  father,  the  relationship  of  the  plaintiff,  and  the  facts, 
that  William  Slade,  the  father,  died  without  legitimate  issue,  and 
that  his  heir-at-law  was  unknown.  The  evidence  on  the  part  of 
Mary  Slade  proved  the  will  of  William  Slade,  the  son  and  devisee, 
the  recovery  suffered  by  him,  and  the  deed  to  lead  the  uses  of 
that  recovery,  mentioned  and  referred  to  in  the  answer  of  the 
defendant,  Mary  Slade. 

The  cause  now  came  on  for  hearing. 

Barber  and  Richmond  for  the  plaintiffs : 

The  first  question  which  arises  is,  what  estate  William  Slade, 
the  son,  took  in  the  estate  called  Baldwins,  that  is,  whether  he 
took  an  estate  for  life,  or  in  tail,  or  in  fee  with  an  executory 
devise  over  in  the  event  of  his  having  no  child  living  at  his 
death ;  and  the  construction  of  this  will  be  governed  by  the 
residuary  clause.  It  is  clear,  that  he  did  not  take  an  absolute 
estate  in  fee ;  and  the  words  of  the  devise  "  to  him  during  the 
[  *518  ]  term  of  his  natural  life,  and  in  case  he  has  *issues,  it  is  my  will 
they  should  jointly  inherit  after  his  decease,"  do  not  give  him  an 
estate  tail,  but  amount  to  an  executory  devise  over  in  the  event 
of  his  having  no  issue  living  at  his  death :  Roe  dem.  Sheers 
v.Jeffery;\  Doe  dem.  Smith  v.  Webber ;%  Forth  v.  Chapman  ;§ 
Doe  v.  BiirnsaU  ;\\   Kirkpatrick  v.  Kilpatrick.%     It  is  evident 

t  7  T.  E.  589.  ||  3  R.  R.  113  (6  T.  R.  30). 

19  R.  R.  438  (1  B.  &  Aid.  713).  %  9  R.  R.  212  (13  Ves.  476). 

§  1  P.  Wma.  663. 
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that  much  reliance  was  not  placed  on  its  being  an  estate  tail,  Ward 
from  the  precaution  taken  by  William  Slade  to  guard  against  the  bevil. 
recovery  operating  as  a  forfeiture.  No  estate  is  given  to  the 
issues,  and  it  is  clear  they  could  not  take  for  life.  It  is  true,  that 
in  Doe  v.  Appling  under  a  devise  to  A.  for  life,  and  after  his 
decease  to  and  amongst  his  issue,  and  in  default  of  issue,  then 
over,  the  Court  held  A.  to  take  an  estate  tail,  rejecting  the  words 
"  and  amongst,"  in  order  to  effect  what  was  considered  the 
testator's  general  intention.  In  the  subsequent  case  of  Burnsall 
v.  Davy,t  Chief  Justice  Eyre,  in  alluding  to  Doe  v.  Applin, 
expressed  his  disapprobation  of  the  words  "  and  amongst "  having 
been  rejected  in  that  case,  and  declined  to  follow  it. 

Another  objection  to  the  present  devise  being  treated  as  an 
estate  tail,  is  the  power  and  authority  given  to  the  executors  to 
sell  the  real  estate,  a  power  wholly  inconsistent  with  the  notion 
of  an  estate  tail ;  indeed,  the  testator  evidently  considers  that  he 
had  absolutely  disposed  of  the  whole  of  his  estate.  It  is  true 
that  the  courts  of  law  might  consider  the  power  merely  as  an 
authority  for  the  trustee,  with  the  consent  of  the  devisee,  to  sell ; 
but  it  is  apprehended  that  a  court  of  equity  would  treat  it  as  an 
imperative  trust.  It  would  be  absurd  to  contend  that  William 
Slade  took  an  estate  tail  in  the  real  estate,  and  only  an  estate  for 
life  in  the  personalty.  The  annuities  and  legacy  for  clothing  to 
the  poor  shew  the  *proximate  event  on  which  they  were  to  take  [  0oid  ] 
place,  viz.  the  death  of  William  Slade  without  leaving  issue. 
There  is  a  marked  distinction  in  the  will  between  those  annuities 
and  bequests  which  the  testator  intends  to  take  effect  immediately 
after  his  own  decease,  and  those  which  he  means  to  take  effect 
after  the  termination  of  the  first  bequest.  He  refers  to  both 
classes,  however,  in  the  residuary  clause,  and  intends  that  they 
should  drop  in  for  the  benefit  of  the  parties  ultimately  entitled  to 
the  residue.  Whatever  may  appear  to  have  passed  under  the 
residuary  clause,  clearly  belongs  to  the  plaintiffs.  '.  , 

Preston  and  Lovat  for  the  defendant  Mary  Slade : 

The  first  point  contended  by  us  is,  that  William  Slade  took  not 
merely  an  estate  for  life,  but  an  estate  tail  in  the  estate  called 

t  2  E.  E.  337  (4  T.  E.  82).  %  1  Bos.  &  P.  215. 
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Ward        Baldwins.     The  word  "  issues  "  in  the  will,  must  be  read  issue ; 

Bevil.  and  the  word  " jointly,"  must  be  omitted;  for,  otherwise,  it 
could  not  be  contended  that  this  was  a  present  estate  tail.  Here, 
there  is  a  gift  to  William  Slade  for  life,  in  the  first  instance. 
At  the  date  of  the  will,  William  had  only  one  child,  issues  could 
not  therefore  be  considered  as  designatio  persona,  "  in  case  he 
has  issues,  they  shall  inherit ;  "  the  word  "  inherit  "  shews  that 
the  persons  to  take  were  issue  in  the  general  and  extended  sense 
of  the  word,  and  who  were  to  take  as  heirs  by  descent  and  not  by 
purchase.  If  William  Slade  took  only  an  estate  for  life,  his  issue 
could  take  no  interest ;  for  unless  he  had  an  estate  of  inheritance, 
how  could  they  inherit?  The  word  "  children,"  as  a  class,  has 
been  held  to  give  an  estate  tail,  but  here  the  word  is  much 
stronger,  being  "  issues,"  which  means  lineal  descendants 
ad  infinitum,  all  possible  descendants,  and  not  merely  children, 
or  the  first  generation.  The  word  "  jointly,"  used  in  the  will, 
must  mean  "  all,"  or  else  must  be  wholly  rejected ;  and  if 
rejected,  it  is  clear,  beyond  dispute,  that  William  Slade,  the  son, 
took  an  estate  tail. 

[  520  ]  It  is  a  settled  rule,  that  the  general  intention  shall  not  be  con- 

travened by  a  single  unintelligible  word,  to  which  sense  cannot  be 
given.  The  word  "jointly,"  could  not  mean  jointly  in  its  true 
grammatical  sense ;  for  then,  all,  not  only  those  of  the  first 
generation,  but  of  all  subsequent  generations,  would  inherit 
jointly,  which  could  not  be :  by  "  jointly,"  therefore,  must  have 
been  intended  issue  generally,  ad  infinitum. 

It  is  a  settled  rule,  that  a  devise  may,  in  favour  of  the  intention, 
include  all  possible  issue,  though  in  terms  a  particular  class  only 
is  included:  Robinson  v.  Robinson  A  This  principle  was  recog- 
nized in  Jesson  v.  Wright. I  In  Doe  v.  Smith,§  Lord  Kenyon 
expressly  states,  that  in  Robinson  v.  Robinson,  beyond  all  doubt,  the 
testator  expressly  meant  that  the  first  taker  should  take  only  an 
estate  for  life,  because  he  said  so  in  express  terms  ;  but  this 
appearing  to  be  inconsistent  with  his  general  intent,  as  expressed 
in  the  subsequent  parts  of  his  will,  it  was  determined  both  by  the 
Court  of  King's  Bench,  and  afterwards  by  the  House  of  Lords, 

t  1  Burr.  38  ;  2  Ves.  Sen.  225.  §  4  R.  R.  521  (7  T.  R.  531). 

t  21  R  R.  1  (2  Bligh,  1). 
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that  the  first  taker  took  an  estate  tail,  in  order  to  effectuate  the       wabd 

r 

general  intent,  notwithstanding  the  words  of  the  will  were,  to  the  bevil. 
first  taker,  "  for  and  during  the  term  of  his  natural  life,  and  no 
longer,"  In  Doe  v.  Cooper, t  the  devise  was  to  one  for  life  only, 
and  after  his  decease  to  his  issue  as  tenants  in  common,  and  in 
case  he  should  die  without  issue,  over ;  the  Court  held  this  an 
estate  tail  by  implication,  because  cross  remainders  among  the 
children  could  not  be  implied ;  and  though  it  appeared  to  be  the 
particular  intent  of  the  devisee  to  give  an  estate  for  life  only  to 
the  first  taker,  yet,  that  intent  being  inconsistent,  was  dis- 
regarded. 

The  only  case  in  opposition  to  this  is  Doe  dem.  Strong  v.  Goff,  I 
which  has  been  over-ruled  by  Jesson  v.  Wright,%  *and  Doe  v.  [  '521  ] 
Harvey. ||  In  Forth  v.  Chapman,ll  a  gift  to  a  man  and  his  heir, 
and  if  he  should  die  without  issue  then  over,  was  held  to  be  an 
estate  tail  as  to  real  estate  in  favour  of  the  issue,  and  that  the 
intent  might  take  place.  Doe  v.  Burnsallf\\  was  a  devise  to  one 
for  life  and  to  her  issue,  but  in  default  of  such  issue,  or  being 
such,  if  such  issue  died  under  twenty-one,  then  over.  That  was, 
therefore,  a  devise  wholly  inconsistent  with  an  estate  tail,  as  the 
issue  might  take  the  fee  as  purchasers :  thfc  estate  was  to  deter- 
mine by  their  death  under  twenty-one.  An  estate  tail  goes 
through  all  the  issue  to  the  utmost  length  of  time.  In  Roe  v. 
Jeffery,H  there  was  a  devise  to  T.  F.  and  his  heirs  for  ever,  and 
in  case  he  should  die  and  leave  no  issue,  then  over;  and  the  only 
inquiry  in  that  case  was,  whether  the  limitation  over  was  too 
remote:  that  case  is  referrible  therefore  to  the  law  under  the 
learning  of  executory  devises,  and  not  of  estates  tail. 

The  construction  contended  for  on  the  opposite  side  is,  that  the 
real  estate  and  the  personal  estate  must  go  piecemeal.  As  to  the 
real  estate,  a  reasonable  construction  can  be  put  upon  the  devise. 
It  is  a  clear  principle  of  law,  that  an  executory  devise  cannot  take 
effect,  except  to  give  effect  to  a  will,  or  part  of  a  will  which  would  . 
otherwise  be  inoperative.    Executory  devises  were  unknown  in 

t  6  R.  R.  264  (1  East,  229).  ||  4  B.  £  C.  610. 

X  11  East,  668.  %  1  P.  Wms.  663. 

§  21  E.  R.  1  (2  Bligh,  1).    See  the  tt  3  R.  R.  113  (6  T.  R.  30). 

,  observations  of  Lord  Rbdesdale,  21  J|  7  T.  R.  589. 
R.  R.  41  (2  Bligh,  58). 
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ward  ancient  times.  The  gift  of  the  personal  estate,  in  the  present 
Bbvil.  Cft8e>  is  clearly  void  for  remoteness;  the  word  "  leaving"  which 
was  in  Forth  v.  Chapman,  and  upon  which  that  case  in  some 
measure  turned,  not  being  to  be  found  here.  The  devise  to 
William  Slade,  was  of  an  estate  tail  by  implication  in  the  free 
hold  ;  and  with  respect  to  the  personal  property,  William  Slade 
took  an  absolute  interest  in  it,  under  the  established  rule,  that 
any  bequest  of  personal  property,  which,  if  applied  to  real  estate, 
would  give  an  estate  tail,  passes  an  absolute  interest  in  the 
personalty. 

[  522  ]  Rolfe  for  Moyse,  the  mortgagee  : 

Argued  that  if  the  construction  contended  for  by  the  plaintiff, 
that  the  devise  to  William  Slade  was  a  fee,  with  an  executory 
devise  over  in  an  event  which  had  happened,  were  the  true  con- 
struction, but  which  he  insisted  it  was  not ;  yet,  this  Court  had 
no  right  to  interfere  as  against  the  mortgagee,  but  the  plaintiffs 
must  be  left  to  their  remedy  at  law ;  and  the  mere  charge  of 
debts  would  not  enable  them  to  withdraw  the  case  from  the  proper 
tribunal  to  a  court  of  equity.  And  he  referred  to  Barlow  v. 
Salter  A 

Barber,  in  reply : 

None  of  the  authorities  cited  for  the  defendant,  Mary  Slade, 
expressly  apply.     In  the  present  case,  there  is  no  proviso  in  case 
William  Slade  shall  not  leave  issue,  or  in  default  of  issue,  which 
are  to  be  found  in  Jesson  and  Wright,  and  all  the  other  cases 
which  have  been  cited.     In  Jesson  v.  Wright,  the  Court  was  also 
much  perplexed  as  to  the  mode  in  which  the  issue  would  take, 
the  limitation  being  to  them  as  tenants  in  common ;  a  difficulty 
which  Lord  Kenyon  seemed  to  have  felt  in  Doe  v.  Cooper,  when 
he  observed  that  cross  remainders  could  not  be  implied  in  that 
case.    But  no  such  perplexity  arises  in  the  present  instance. 
The  direction  in  the  will  for  ascertaining  the  testator's  residuary 
property,  and  the  bequest  of  the  annuities,  clearly  had  reference 
to  the  death  of  William   Slade,  and  could  not  apply  to   an 
indefinite  failure  of  issue,  but  must,  of  necessity,  mean  issue  of 

t  17  Vee.  479. 
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'''••'V-s  ^     living  at  his  death.    But,  at  all  events,  the  residuary        Ward 

c-:  - .  .  d  the  effect  of  giving  a  fee  in  the  real  estate,  with  an       bevil. 
-       w>  ~^      devise  over,  which  could  not  be  barred  by  the  recovery. 

""  .-  -^  ^  ited  in  the  course  of  the  argument  Hogam  v.  Jackson. t 

.        "^     br,  C.  B. : 

~  —  _        s  a  bill  by  William  Ward  *and  his  wife,  against  the       [  *523  ] 

^_     """*     and  executors  named  in  the  will  of  William  Slade,  to 

o  execution  the  trusts  of  his  will.     The  plaintiffs  are  the 

in  remainder,  as  they  contend,  after  certain  prior  estates 

by  the  will  of  Slade.     Besides  the  trustees  of  the  will, 

lade,  the  widow  of  William  Slade,  otherwise  Muttock,  a 

under  the  will  of  William  Slade,  and  also  Bobert  Moyse, 

?agee  under  that  devisee,  are  made  parties ;  Mary  Slade 

v  ims  to  be  entitled  under  the  will  of  William  Slade,  other- 

uttock,  to  the  freehold  estate  in  fee,  in  consequence  of  a 

"   ~   -    y  suffered  by  him ;  she  also  claims  under  his  will  to  be 

-   I  to  the  personal  estate  of  Williadi  Slade,  to  which,  as  she 

"    "      ,  William  Slade,  otherwise  Muttock,  became  entitled  under 

-        -llof  William  Slade. 

he  part  of  the  plaintiffs  it  is  contended,  that  William  Slade, 

ise  Muttock,  took  only  an  estate  for  life  in  the  real  and 

ial  estate,  or  else  an  estate  in  fee  in  the  former,  with  an 

-ory  devise  over  to  the  plaintiffs  in  default  of  his  leaving 

-     \t  his  death  ;  and  that  he  took  only  an  interest  'for  life  in 

— >rsonalty.     There  being  no  heir-at-law  to  the  testator,  the 

aey- General  has  been  made  a  party. 

lave  said  that  William  Muttock,  otherwise  William  Slade, 

*ed  a  recovery,  and  if  he  was  tenant  in  tail,  the  plaintiffs 

_  therefore,  no  interest.     The  cases  upon  the  subject  are 

.    arous,  and  in  some  instances  they  are  not  very  easily  to  be 

rstood  or  reconciled.    There  appears  to  me,  however,  to  be  • 

eal  difficulty  in  the  present  case. 

__         ae  will  begins  thus :    "I  William  Slade,  as  to  my  worldly 

ue,  I  dispose  thereof  as  follows,  viz.  in  the  first  place,  I  direct 

all  my  just  debts,  funeral  and  testamentary  expenses,  be 

i  as  soon  as  convenient  after  my  decease ;  first,  I  give  and 

t  3  Br.  P.  C.  188. 
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Ward  devise  to  William,  my  son  by  Jane  Muttock,  all  that  my 
Bevil.  messuage  and  tenement  called  by  the  name  of  Baldwins,  now 
[  *524]  in  the  occupation  of  Thomas  Ward,  with  all  the  *lands  thereunto 
belonging,  lying  and  being  in  the  parish  of  Stonham  Aspal,  or  in 
any  other  parish  adjoining,  in  the  aforesaid  county,  to  have  and 
to  hold,  during  the  term  of  his  natural  life,  and  in  case  he  has 
issues,  then  it  is  my  will  they  should  jointly  inherit  the  same 
after  his  decease." 

There  is  no  devise  over  in  this  particular  part  of  the  will. 

The  testator  then  gives  several  legacies,  and  proceeds,  "  and  I 
will  and  ordain  that  the  executors  of  this  my  will  for  or  towards 
the  performance  thereof,  shall,  with  all  convenient  speed  after 
my  decease,  dispose  of  all  my  household  furniture,  goods,  chattels, 
and  effects,"  and  then  comes,  for  the  present  purpose,  the  most 
important  clause  in  the  will :  "  finally,  all  the  rest  and  residue 
of  my  effects,  real  and  personal,  whatsoever  and  wheresoever,  not 
hereinbefore  disposed  of,  likewise  all  my  money,  and  notes,  and 
securities  for  money,  and  all  debts  due  and  owing  to  me  at 
the  time  of  my  decease,  after  paying  my  just  debts,  and  taking 
care  for  the  payment  of  my  legacies,  I  do  give  and  bequeath  to 
William,  my  son  ;  but  in  case  my  son  William  dies  without  issue, 
then  it  is  my  will  that  the  whole  of  my  property  be  ascertained ; " 
and  after  giving  several  other  legacies,  the  testator  proceeds, 
"  and  the  rest  and  residue  of  my  property,  together  with  the 
before-mentioned  annuities,  as  they  drop  off,  I  give  and  bequeath 
in  equal  proportions  to  Mary  the  wife  of  my  son  William,  and 
Martha,  the  wife  of  Thomas  Ward,  of  Stonham  Aspal."  There 
is  nothing  more  in  the  will  having  any  reference  to  the  estate 
devised  in  the  first  clause. 

There  can  be  no  doubt  that  the  words  in  the  first  clause,  if 
taken  alone,  and  without  any  more,  would  give  William  Slade 
merely  an  estate  for  life  ;  and  if  he  had  issues,  such  issues  were 
to  take  jointly ;  there  is  no  devise  in  fee,  nor  any  words  which 
could  be  considered  to  enlarge  the  devise  into  a  devise  in  fee. 
William  died  without  issue;  whatever  estate,  therefore,  was 
intended  for  his  issue,  is  wholly  out  of  the  question.  It  is  clear, 
that  whatever  interest  was  not  given  under  those  words  must 
[  '325  ]      be  considered  as  included  in  the  *subsequent  devise,  and  the 
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whole  construction  turns  upon  the  subsequent  and  residuary        Ward 
devise.  Bevil. 

I  have  looked  into  all  the  cases  which  have  been  cited,  and  a 
great  many  more,  and  it  seems  accordant  with  all  of  them,  to 
hold  the  estate  of  William  Slade  an  estate  tail  in  the  freehold. 
If  William  Slade  took  an  estate  tail,  there  seems  to  be  no  doubt, 
indeed  it  is  not  disputed,  that  it  was  barred  by  the  recovery 
suffered  by  him. 

As  to  the  personal  estate,  that  seems  to  be  included  in,  and 
governed  by,  the  same  devise.  It  is  a  settled  rule,  that  a  devise, 
which,  if  it  was  of  a  freehold  estate,  would  have  the  effect  of 
giving  an  estate  tail,  gives  an  absolute  interest  in  personal  chattels. 
The  general  rule  is  stated  by  Sir  William  Grant,  in  Barlow  v. 
Salter  A  In  that  case  the  testatrix  gave  all  her  estates,  real  and 
personal,  to  her  daughter  and  her  heirs,  and  in  case  she  died 
without  issue,  all  to  be  divided  between  four  nephews  and  nieces ; 
and  Sir  WTilliam  Grant  appears  to  have  come  to  that,  which 
seems  to  be  the  right,  conclusion.  He  observes,  "  in  whatever 
sense  the  word  all  is  to  be  understood,  it  is  equally  necessary  to 
decide  the  meaning  of  the  words  in  case  she  dies  without  issue, 
whether  they  are  to  be  construed  to  mean  without  issue  generally, 
or  at  the  time  of  the  daughter's  death.  If  the  bequest  over  be 
too  remote,  it  will  be  unnecessary  to  determine  what  description 
of  property  is  comprehended  in  it.  It  appears  in  some  of  the 
early  cases,  that  the  Judges  inclined  to  hold  these  words  to  mean, 
without  issue  at  the  death  of  the  person  named ;  but  ever  since 
the  case  of  Beauclerk  v.  Dormer,  I  a  different  rule  has  prevailed, 
and  it  is  now  settled,  that  unless  there  are  expressions  or  circum- 
stances from  which  it  can  be  collected  that  these  words  are  used 
in  a  more  confined*  sense,  they  are  to  have  their  legal  significa- 
tion, viz.  death  without  issue  generally." 

In  the  present  case  there  do  not  appear  to  be  any  expressions 
or  circumstances  sufficient  to  induce  me  to  construe  *them  as  [  *°2f>  ] 
contracting  the  legal  signification  of  the  words,  "  and  in  case  he 
has  issues,  it  is  my  will  they  should  jointly  inherit  the  same 
after  his  decease,"  so  as  to  make  it  a  dying  without  issue  within 
a  limited  period,  such  as  the  time  of  his  decease.     The  words 

t  17  Ve*.  479.  X  2  Atk.  308. 

54—2 


852  1827,    EX.     1  YOUNGE  &  JEE.  526—527.        >.R- 

Ward        "  leaving  issue,"  or  "  among  such  issue/'  which  are  to  be  found 
Bevil.       in  many  of  the  cases,  and  which  seem  to  have  influenced  some 
of  the  decisions,  or  any  words  tantamount  thereto,  are  not  to  be 
found  in  the  present  case. 

It  has  been  very  strongly  argued,  that  the  testator  must  have 
clearly  intended  a  dying  without  issue  living  at  the  death  of 
William  Slade,  otherwise  Muttock ;  and  in  support  of  that  con- 
struction, the  bequests  of  the  annuities  and  legacies  have  been 
called  in  aid.  It  appears  to  me,  however,  that  the  case  of 
Barlow  v.  Salter  is  a  most  decisive  authority  on  that  point, 
especially  as  I  entirely  concur  in  the  reasoning  on  which  Sir 
William  Grant  founded  his  judgment.  In  that  case  there  was 
not  only  an  annuity,  as  in  the  present  instance,  but  what  is  much 
stronger,  a  part  of  the  fund  was  limited  over:  and  yet  Sir  William 
Grant  expressly  observes  "  Where  nothing  but  a  life  interest  is 
given  over,  the  failure  of  issue  must  necessarily  be  intended  a 
failure  within  the  compass  of  that  life ;  but  where  the  entire 
interest  is  given  over,  the  mere  circumstance  that  one  taker  is 
confined  to  a  life  interest,  furnishes  no  indication  of  an  intention 
to  make  the  whole  bequest  depend  upon  the  existence  of  that 
person  at  the  time  when  the  event  happens,  on  which  the  limita- 
tion over  is  to  take  effect :  when  a  remainder  for  life  has  been 
limited  after  an  estate  tail,  it  never  was  argued  that  an  estate 
tail  could  not  really  be  meant  to  be  given,  because  of  the 
improbability  of  intending  a  personal  provision  for  one  person 
after  the  indefinite  failure  of  issue  of  another."  Now,  if  a  gift 
of  a  part  of  the  capital  itself  will  not  (under  such  circumstances) 
have  the  effect  of  converting  it  into  an  estate  for  life,  how  can  it 
be  said  that  a  mere  bequest  of  an  annuity  will  have  that  effect  ? 
[  *527  ]  To  hold  so,  would  be  in  *direct  opposition  to  the  authority  of 
that  case,  and  to  all  the  principal  authorities  upon  the  subject. 
It  seems  to  me,  that  no  doubt  can  be  entertained  that  William 
Slade  took  an  estate  tail,  and  having  barred  that  estate  tail  by 
the  recovery,  he  had  an  absolute  power  of  disposal  over  the  real 
estate,  and  that  he  had  an  absolute  interest  in  the  personalty, 
and  that  consequently  he  was  entitled  to  dispose  of  the  whole  in 
such  manner  as  he  thought  fit.  I  am  of  opinion  the  bill  must 
be  dismissed ;  and  I  must  confess,  after  consulting  the  authorities, 
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I  consider  this  to  be  a  very  clear  case.     The  cases  seem  to  me  to       Ward 
be  all  uniform,  except  Doe  v.  Goff9  which  has  been  expressly       bevil. 
over-ruled  by  Lord  Redesdale.     The  case  seems  to  me  to  be  so 
clear,  that  I  think  the  plaintiff  must  pay  the  costs  of  all  parties. 


LOTJSLEY  v.   HAYWARD   and  Another^  Exchequer 

'  of  Fleas. 

(1  Younge  &  Jervis,  583—586.)  r  6g3  -i 

A  pew  in  the  body  of  a  church  may  be  prescribed  for  as  appurtenant 
to  a  house  out  of  the  parish.  J 

Case  for  disturbing  the  plaintiff  in  the  possession  of  his  pew. 
At  the  trial  at  Gloucester,  before  Lawrence,  J.,  the  right  to  the 
pew  was  claimed  by  the  plaintiff,  on  the  ground  of  reparation 
and  enjoyment  for  a  considerable  length  of  time.  The  pew  was 
situated  in  the  body  of  the  church,  and  the  house,  in  respect  of 
which  the  plaintiff  was,  as  he  contended,  entitled,  was  not  within 
the  parish.  A  verdict  was  found  for  the  plaintiff;  and  at  the 
trial,  Mr.  Justice  Lawrence,  in  answer  to  an  observation  made, 
that  a  prescription  might,  under  such  circumstances,  be  good  for 
a  pew  in  the  aisle,  but  not  in  the  body  of  the  church,  said,  he 
saw  no  substantial  distinction. 

A  motion  was  made  to  set  aside  the  verdict,  on  the  ground  of 
this  distinction ;  and  also,  that  the  right,  either  by  prescription 
or  faculty,  could  only  be  appurtenant  to  a  messuage  in  the  parish. 

On  the  part  of  the  plaintiff  it  was  urged,  that  a  seat  in  the 
nave,  or  the  body  of  the  church,  might  be  prescribed  for  as 
belonging  to  a  house,  or  in  the  aisle,  though  by  an  inhabitant  of 
another  parish:  1  Gibs.  Cod.  ;§  2  Rol.  Abr. ; ||  and  Davis  v. 
Witts  ^  were  cited. 

t  This    case  is   reported,   almost  Chief  Baron  in  this  case  is  cited  by 

verbatim,  from  notes  taken  by  the  Kindersley,  V.-C.  in   Churton  v. 

late  Mr.  Dauncey.    The  MS.  is  in  the  Frewen   (1866)    L.    K.    2    Eq.    634, 

possession  of  Mr.  Serjeant  Ludlow,  656,  3d  L.  J.  Ch.  692,  715,  where  the 

to  whose  kindness  the  Editors  are  authorities  bearing  on  the  subject 

indebted  for  the  means  of  submitting  are  exhaustively  dealt  with. — R.  C. 
an  important  decision  to  the  attention  §  Page  197,  Ed.  1761. 

of  the  profession.     [No  date  is  given  ||  Page  288. 

in  the  original  report.]  H  5  R.  R.  708  (Forrest,  14). 

t  The    judgment    of    the    Lord 
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Lourlet  That  there  was  nothing  expressly  confining  the  claim  in  the 
Hayward.  body  of  the  church  to  houses  within  the  parish,  and  no  sub- 
[  584  ]  stantial  distinction  between  that  and  the  aisle,  reparation  being 
the  ground  of  the  right,  which  equally  benefited  the  parish, 
which  was  bound  otherwise  to  repair,  whether  it  was  performed 
by  the  parochial  or  extra-parochial  claimant.  A  parishioner  has 
no  exclusive  right  to  a  seat  in  the  body  of  the  church,  but  only 
by  prescription  grounded  on  reparation,  and  that  as  annexed  to 
a  house,  which  an  extra-parochial  claimant  may  have  in  the 
aisle :  Davis  v.  Witts.  In  Barrow  v.  Kew,\  a  prescription  for  a 
seat  by  an  inhabitant  of  another  parish  was  held  ill,  unless  he 
prescribe  for  the  aisle,  or  pro  sedile,  or  shew  that  he  used  to 
repair,  which  after  verdict  would  be  intended.  If  this  were  a 
contest  with  the  Ordinary,  stricter  evidence  might  be  required, 
but,  as  against  a  wrong  doer,  enough  is  proved:  Gibs.  Cod.;* 
Kenrick  v.  Taylor. % 

In  Stocks  v.  Booth,  the  words  "a  house  in  the  parish,"  were 
only  used  by  Buller,  J.,  because  the  fact  was  so  in  that  case. 
By  common  right  the  parson  impropriate,  and  by  consequence 
his  farmer,  ought  to  have  the  chief  seat  in  the  chancel,  because 
he  ought  to  repair  it ;  but  by  prescription  another  person  may 
have  it :  Hall  v.  Ellis.%  It  is  true  that  the  land  is  chargeable 
for  the  reparation  of  the  body  of  the  church,  but  that  affords  no 
argument  why  a  foreigner,  proving  prescription  and  reparation, 
may  not  have  particular  privileges.  The  parishioners  are,  unless 
{he  contrary  can  be  shewn,  liable  to  repair  the  aisle :  Frances  v. 
Ley;\\  and  if  so,  and  the  ordinary  can  appoint  to  both  body 
and  aisle,  why  should  not  reparation  by  a  foreigner  give  the  right 
in  each?  No  distinction  is  made  in  the  form  of  the  licence  to  erect 
pews  in  a  chancel  for  the  "  better  sort "  of  the  parishioners, 
[  *585  ]  between  the  body  and  the  *aisle,  the  language  being,  "  whereby 
others  may  be  the  better  placed  in  the  body  and  aisle  of  the 
church :  "  2  Gibs.  Cod.  J  J  And  so  in  note  17  of  section  4,  proces- 
sus in  causa  sedilis,"  the  decree  is,  "  that  the  pew,  which  was 
built  by  &c.  shall  continue  and  stand  still  for  &c.  whensoever 

t  2  Keb.  342.  f  Noy's  Rep.  133;  Buls.  151. 

t  Page  222.  ft  Cro.  Joe.  366. 

§  1  Wils.  326.  IX  Page  14&4. 
I|  1  R.  R.  244  (1  T.  R.  428). 
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they  shall  please  either  to  inhabit  in  the  parish,  or  to  come  to      Lousley 
the  church  there."     So  again,  in  the  same  work,t  the  following    hayward. 
form  is  given  :  "  Licentia  familiae  ad  frequentandam  aliam  eccle- 
siam  quam  suam  parochialem,  ratione  vicinitatis ; "  then  why 
not  by  prescription  and  reparation  proved  by  a  foreigner  ? 

The  Lord  Chief  Baron,  J  in  giving  judgment,  said  : 

The  only  question  which  the  Court  has  to  decide  is,  whether 
there  can  in  law  be  a  prescription  for  a  person  living  out  of  the 
parish  to  have  a  pew  in  the  nave  of  the  church.  There  is,  in 
the  present  case,  an  uninterrupted  enjoyment ;  and  although  the 
origin  of  the  right  to  the  pew  cannot  be  traced,  it  is  undoubtedly 
ancient,  notwithstanding  there  is  nothing  to  shew  upon  what 
circumstances  it  was  at  first  assumed  or  grounded.  And  in  the 
absence  of  all  evidence  against  the  right,  the  question  is,  whether, 
upon  the  mere  principles  of  law,  the  Court  can  say,  that,  not- 
withstanding the  enjoyment  of  the  right  in  fact,  it  could  never 
have  had  a  legal  origin. 

To  defeat  the  claim  of  the  plaintiff,  it  must  be  shewn  that  the 
creation  or  assumption  of  the  right  was  absolutely,  and  of  neces- 
sity, void  in  origine ;  and  unless  the  prescription  is  of  itself  rotten 
and  bad,  from  some  legal  vice,  there  is  nothing  else  to  affect  it. 
But  as  to  the  legal  possibility  or  impossibility  of  the  thing,  a 
very  short  inquiry  is  sufficient.  It  appears  from  Selden,§  that 
in  *early  times,  by  the  Pope's  licence,  churches  were  founded  or  [  *586  ] 
built  by  Lords  of  Manors,  or  other  lay  founders ;  and  that 
parishes  were  not  then  reduced  to  the  exact  circuits  and  boun- 
daries by  which  they  are  now  known,  and  particularly  for 
ecclesiastical  purposes ;  that  when  churches  were  first  built,  a 
certain  district  was  allotted,  over  which  the  officiating  minister 
was  to  superintend/j  This  was  a  kind  of  division,  not  a  parish, 
in  the  sense  in  which  we  now  understand  it.  The  boundaries 
of  parishes  were  settled  long  after  the  foundation  of  churches ; 
and  those  ecclesiastical  districts,  formerly  belonging  to  churches 
at  their  first  institution,  have  been  since  much  varied,  and  in 
many  cases  abridged  and  narrowed,  when  new  churches  were 

t  Page  1468.  §  Yol.  3,  pt.  2,  p.  1121-2,  ed.  1725. 

X  Macdonald.  ||  Id.  1120,  1206. 
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Loubley  built,  t  How,  then,  can  we  now  say  that  the  owners  of  the  house  or 
Ha\ ward,  the  estate  in  respect  of  which  this  pew  is  claimed,  did  not  build  or 
endow  the  church,  or  some  part  of  it ;  or  that  this  house,  though 
now  not  within  the  parish,  according  to  its  present  boundaries, 
was  not  formerly  within  the  ecclesiastical  limits  of  the  church  ? 
Very  probably  it  was  so.  But  without  going  farther,  it  might 
have  been  so,  and  that  is  sufficient ;  for  we  are  now  only  upon 
the  question,  whether  a  person  can,  for  a  house  out  of  the  parish, 
prescribe  for  a  pew  in  the  body  of  the  church ;  or  whether  the 
prescription  must  of  necessity  be  bad  in  law.  The  history  of 
churches  shews  the  contrary.  The  distinction  between  a  pre- 
scription in  a  house  out  of  the  parish  for  a  pew  in  an  aisle,  but 
not  in  the  body  of  the  church,  is  merely  made  a  doubt  or  question 
in  some  of  the  books  ;  but  there  is  no  case  in  support  of  it ;  and 
there  is  no  distinction  in  the  reason  of  the  thing  itself. 

The  rule  was  discharged. 

t  Selden,  vol.  3,  pp.  1212,  1213,  ed.  1725. 
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>//  /  6.  Unstamped  agreement — Detention  of  agreement  by 

.  420           party-r-Delay — Preventing  stamping   of  document — Production   of 
stamped  copy.    Bousfield  v.  Godfrey 683 

.   Ej 

~~4               PRINCIPAL  AND  AGENT— 1.  Right  of  broker  to  delegate  his 
)Ider  authority.     Henderson  v.  Barnewall 799 
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2.  Account — Set-off.    See  Bankruptcy,  3. 


-  v.  And  see  Insurance  (Life). 

m 

PRINCIPAL  AND  SURETY— 1.   Magna  Charta  extends  to  con- 

tge  ditional  sureties  only,  not  to  those  bound  equally  with  the  prin- 

r,  cipal.     Attorney -General  v.  Atkinson 776 

2.    Limitation    of   surety's    liability  on   replevin  bond.    See 


er  Landlord  and  Tenant,  11. 


PRODUCTION  OF  DOCUMENTS.    See  Practice,  4—6. 

PROMISSORY  NOTE.    See  Bill  of  Exchange. 

QUO  WARRANTO— 1.  Election  of  borough  officers— Objection  to 
title  of  presiding  officer — Relator  a  voter  at  the  meeting.    R.  v.  Slythe 

312 

2.  Affidavit  in  support  of— Sufficiency  of  statement  of  depo- 


nent's information  and  belief.    Ibid. 

REPLEVIN — Replevin  bond— Surety,  limitation  of  liability.  Ward 
v.  Henley 781 

REVERSIONER— Action  for  injury  to  reversion — Proof  of  tenancy. 
Strother  v.  Barr 545 

StXVER,    Navigable  —  Nuisance  —  Obstruction    by    erection   of 
loading  staiths-work  for  public  benefit.    R.  v.  Russell  .  .    432 
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SALE  OF  GOODS— 1.  Delivery— Immediate  or  fixture  sale— Goods 
left  upon  seller's  land — Destruction  by  fire.     Tarling  v.  Baxter  355 

2. Sale  in  bulk— Delivery  of  part  and  appropriation  of 

balance  of  goods.    Rohdc  v.  Thwaites 363 

3.  Stoppage    in   transitu — Delivery  delayed   by  act  of 

buyer.     Foster  v.  Frampton 255 

4. Goods  purchased  for  abroad — Delivery  to  buyer's 

agent  in  this  country.     Coates  v.  Bailton 385 

5.  Implied  warranty  of  quality — Goods  ordered  for  particular 

purpose — Knowledge  of  seller  of  purpose  intended.   Jones  v.  Bright    728 

6.  Note  or  memorandum  in  writing — Bought  and  sold  notes 

corresponding  with  unsigned  entry  in  book— Statute  of  Frauds  (Sale 
of  Goods  Act,  s.  4).     Gvorn  v.  Aflalo 262 

7.  Invoice  of  goods  and  buyer's  letter  referring  to  pur- 
chase.    Richards  v.  Porter 392 

8.  Unsigned  entry  in  book — Signature  by  unauthorized 

person — Delegation  of  authority.    Henderson  v.  Barnetvall      .        .     799 

9.  Payment  by  bank  notes  after  failure  of  bank  of  issue — 

Laches  of  seller— Neglect  to  present  for  payment  or  to  circulate 
notes.     Camidge  v.  Allenby . 358 

And  see  Trover  and  Conversion  1,3. 

SCHOOL— Illness  of  scholar  shortly  after  commencement  of  term — 
Bight  of  master  to  charge  fees  for  whole  term.     Collins  v.  Price   .    542 

SEQUESTRATION— Publication— Mode  of.    Bennett  v.  Ajpperley    481 

SET-OFF.    See  Bankruptcy,  3 ;  Champer  by. 

SETTLEMENT— 1.  Successive  settlements— Voluntary  deed  and 
marriage  settlement  -Conflicting  limitations — Reservation  of  ulti- 
mate reversion  by  second  instrument— Intention  of  settlor — Election. 
Croker  v.  Martin 93 

2.  Portion— Vested  interest  in— Death  of  only  daughter  in 

settlor's  lifetime  without  issue — Bight  of  daughter's  representatives 
to  portion.    Fry  v.  Lonl  Sherborne 156 

SEWER — Nuisance— Dock  Company— Dock  work  necessitating       i 
alteration  to  sewers — Mandamus.    II.  v.  Bristol  Dock  Vomjxtny       .     280        i 


SHIP  AND  SHIPPING— 1.  Admiralty  process— Anchors  and  cable 
— Removal  of  from  ship  by  charterer  to  escape  seizure — Recovery 
by  owner.     Ferguson  v.  CrisUdl 6(H 

2.  Bill  of  lading — Demand  of  skipper  for  return  of  goods  after 

signature  of.     Thompson  v.  Trail 242 

3.  Collision  with  barge — Compulsory  pilotage — Exemption  of 

owner  from  liability— Change  of  mooring.     M'lntosh  v.  Slade        .    494 

4.  Compulsory  pilotage — Compliance  with  Act — Pilot  qualified 

under  local  Act.     Dodds  v.  EmhkUm 513 
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SHIP  AND  SHIPPING— 5.  Demurrage— Omission  to  procure  papers 
for  clearing:  ship— Delay  due  to  direct  request  of  freighters.     Furnell 
initiou'  v-  Thoma$ 568 

'  6.  Freight,  action  for— Acceptance  of  bill  for  freight.     Strong 

fym  y.Hart 272 

^  7.  Toll— Custom  to  take  toll  on  boats  entering  cove — Evidence 

ohjtfi           °*  ^tle — Maintenance  of  capstan  and  rope  to  assist  boats  in  landing. 
y  Lord  Falmouth  v.  George 597 

arte  SIMONY.    See  Ecclesiastical  Law. 

r' A.'  ;> 
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SOLICITOR— 1.  Articled  clerk— Bight  to  admission— Service  under 
articles — Consecutive  service — University  graduate — Abandonment 
of  articles— Assignment  after  expiration  of  original  term.  Ex  ^xirte 
Unthank 750 

tOpQJ. 

,  &  2.  Bill  of  costs— Admissibility  of  unsigned  copy  in  evidence. 

Colling  v.  Treiveek 366 
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STAMP  DUTY — Sale  of  advowson— Agreement  to  present  to  living 
—Ad  valorem  duty.     Wilmot  v.  Wilkinson 405 

And  see  Practice,  6. 

STOCK— 1.  Sale  of,  under  forged  power  of  attorney— Fraud  of 
banker.     Stone  v.  Marsh 420 

2.  Foreign  Stock— Purchase  by  agent  for  sale.    See  Fraud  and 

Misrepresentation,  1. 

TRESPASS— 1.  By  constable.     Crozier  v.  Cundey         .  .311 

2.  Expulsion  from  room  during   inquest  —  Action   against 

coroner.     Qarnett  v.  Ferrand 467 

3.  Possession  of  Chapel— Delivery  of  key  of  chapel  to  enable 

person  to  preach.    Revett  v.  Brown 526 


ii  TROVER  AND  CONVERSION— 1.  Demand  of  vendor  for  return 
es  of  goods  after  shipment  and  signature  of  bill  of  lading — Evidence  of 
>  conversion.     Thompson  v.  Trail 242 

g  2.  Anchors  and  cables  landed  from  ships  to  escape  seizure 

ji              under  Admiralty  process — Right  of  owner  to  maintain  action  for. 
Fergmon  v.  Cristall 604 

3.  Coach  left  at  coachbuilder's  for  purpose  of  sale,  right  to 

maintain  action  for.     Carrvthers  v.  Payne 592 

TRUSTEE — Breach  of  trust— Negligence— Execution  of  power  of 
attorney  for  sale  of  stock  in  favour  of  acting  trustee — Misappropria- 
tion of  funds.     Hanbury  v.  Kirkland 165 

And  see  Will,  4,  12. 

X7SE  AND  OCCUPATION— Action  for— Evidence  of  title.  Cripps 
V.  Blank 521 
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VENDOR  AND  PURCHASER— 1.  Agreement  to  set  off  rents  to  be 
recovered  against  costs  of  suit — Champerty.      Williams  v.  Protheroe  608 

2.  Misdescription— Compensation— Purchaser  in  possession — 

Conditions  of  sale.     Can n  v.  ('ami 184 

3.  Parol  contract — Growing  underwood— Interest  in  land — 

Statute  of  Frauds,  s.  4.     Scoreil  v.  Boxail 807 

4.  Sale  in  consideration  of  annuity — Covenants  in  conveyance 

—Lien.     Clarke  v.  Royie 193 

5.  Title— Evidence  of  title  insufficient — Review  of  Master's 

report — Production  of  further  evidence.     Andrew  v.   Andrew,    176 ; 
Etjerton  v.  Jones 178 

6.  Refusal  to  accept— Tender  of  conveyance.     Wilmot  v. 

WiMiamxm 405 

7.  Right  to  convey  six-sevenths  of  estate  only— Know- 
ledge of  vendor's  solicitor— Concealment— Rescission  of  contract. 
Dai  by  y.  Pull  en 123 

8.  Estate  sold  free   from  incumbrances— Mortgage  or 

other  charges  no  objection  to  title.     Townsend  y.  Champernown      .     825 

9.  Proof  of  identity  of  property  sold— General  descrip- 
tion in  old  deed — * •  Appertaining  or  belonging  to  manor" — Deed  of 
confirmation.    Ibid. 

10.  Recital  in  deed  more  than  sixty  years  old — Non- 
production  of  deed — Presumption  of  surrender  of  Term.    Ibid. 

1 1 .  Rescission  of  contract — Recovery  of  deposit— Inability  to 

grant  lease.     See  Landlord  and  Tenant,  3. 

VESTED  INTEREST,  in  portion.     See  Settlement,  2. 

WASTE— Injunction  against,  at  suit  of  judgment  creditor.  Leake 
V.  Beckett        .  794 

WILL — 1.  After-born  children — Children  born  before  period  of 
distribution — Advancement — "Shares."     Titcomb  y \  Butler  .        .    181 

2.  Gift  to  nephews  and  nieces— Children  born  before  period  of 

distribution — "  Vesting."    Bairn  v.  Bairn 192 

3.  Devise  to  illegitimate  son — Estate  tail  or  estate  in  fee  with 

executory  devise  over  in  default  of  issue.     Ward  v.  Bevil  .    840 

4.  Estate  of  trustees — Mixed  gift  of  freeholds,  copyholds,  and 

leaseholds — Legal  estate.    Houston  y.  Hughes 372 

5.  Gift  over— Illiterate  will — Implication  of  cross-remainders.  ■ 

Doe  d.  South ouse  v.  Jenkins 700  , 

6.  Gift  payable  at  25— Period  of  vesting — Gift  over — Remote-  | 

ness.     Judd  v.  Judd  ;  Hunter  v.  Judd 203  I 

7.  Bequest  of  personal  estate  for  life  remainder  to  eldest  son  I 

for  life— Gift  over  "  in  case  of  death  or  want  of  issue  " — Remoteness. 
Monkhouse  v.  Monkhouse 130  ' 
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WILL — 8.  Infant — Maintenance— Contingent  fund— Residue — Con- 
sent of  legatees  over.    Kime  v.  Welfitt 211 

9.  Legacy  duty — Joint  annuity  given  free  of  duty  by  will — 

Revocation  and  bequest  of  distinct  annuities  to  same  annuitants  by 
codicil — Duty  on  substituted  gifts.     Burrows  v.  Cottrell .  .171 

10.  Legacy — Satisfaction — Sum  of  equal  amount  secured  by 

settlement.     Piatt  v.  Piatt 197 

11.  Legacies  of  same  amount  given  to  same  person  by  different 

wills — Whether  cumulative  or  substituted  legacies.     Heming  v.  Clut- 
terbuek 56 

- —  12.  Power,  appointment  in  pursuance  of — Appointment  to 
executors  in  trust — No  express  declaration  of  trust — Trust  for 
personal  estate.     Qoodere  v.  Lloyd 214 

13.  What  passes  under  will — Real  estate  under  "property." 

Doe  d.  Morgan  v.  Morgan 409 

14.  Execution,  proof  of.     See  Evidence,  7. 

WORDS-4  «  Property."     See  Will,  13. 

"Shares."     Sec  Will,  1. 

"  Vesting."    See  Will,  2.  _ 
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